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system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
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3.  The  important  elements  of  typical  Federal  Register 
documents. 
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Agency  for  International  Development 

NOTICES 

Meetings: 

Voluntary  Foreign  Aid  Advisory  Committee,  51831 

Agricultural  Marketing  Service 

RULES 

Filberts/hazelnuts  grown  in  Oregon  and  Washington, 
51668-51669 
PROPOSED  RULES 

Sheep  promotion,  research,  and  consumer  information, 
51737-51746 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
American  Field  Service  (AFS)  civilians  who  served 

overseas  operationally  (April  6,  1917-January  1918, 
and  November  10,  1941-August  1945),  51781 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 

Health  Choice  of  Northwest  Missouri,  Inc.,  et  al.,  51808- 
51817 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Assassination  Records  Review  Board 

NOTICES 

Organization,  functions,  and  authority  delegations,  51773- 
*  51774 

Centers  for  Disease  Controi  and  Prevention 

NOTICES 

Meetings: 

Immimization  Practices  Advisory  Committee,  51801- 
51802 

Coast  Guard 

RULES 

Drawbridge  operations: 

Massachusetts,  51727-51732 
New  Jersey,  51732 
Ports  and  waterways  safety: 

Automated  dependent  surveillance  shiphome  equipment; 
incorporation  by  reference,  51733-51734 

Commerce  Department 

See  Export  Administration  Bureau 


See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review: 

Proposed  agency  information  collection  activities; 
comment  request;  correction,  51835 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  51833 

Defense  Department 

See  Air  Force  Department 
See  Defense  Investigative  Service 
See  Engineers  Corps 
See  Navy  Department 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  fund  transfers;  payments,  51766-51769 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  51778-51779 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 

DRG-based  payment  system;  1996  FY,  51779-51780 
Meetings: 

Defense  intelligence  Agency  Scientific  Advisory  Board, 
51780 

Education  of  Handicapped  Dependents  National  Advisory 
Panel,  51780-51781 

Defense  Investigative  Service 

PROPOSED  RULES 

Privacy  Act;  implementation,  51764-51765 

NOTICES 

Privacy  Act: 

Systems  of  records,  51781-51782 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Meetings: 

Inland  Waterways  Users  Board,  51781 

Environmental  Protection  Agency 

PROPOSED  RULES 
Super  fund  program: 

Radionuclide  releases;  administrative  reporting 
exemptions,  51765-^51766 
NOTICES 

Confidential  business  information  and  data  transfer,  51790- 
51791 

Privacy  Act: 

Systems  of  records,  51791-51793 
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Water  programs: 

States  and  Indian  tribes  water  quality  standards;  listing  of 
approvals,  51793-51797 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Employment  discrimination: 

Age  Discrimination  in  Employment  Act — 

Apprenticeship  programs:  coverage,  51762-51764 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Meetings: 

Transportation  and  Related  Equipment  Technical 
Advisory  Committee,  51774 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Advanced  qualification  program  {SPAR  No.  58); 
termination  date,  51850-51851 
Airport  security: 

Unescorted  access  privileges;  employment  investigations 
and  criminal  history  record  checks,  51854-51871 
Airworthiness  directives: 

Airbus.  51703-51705 
Boeing,  51705-51707 
Dassault,  51707-51709 
Learjet,  51709-51712 
Lockheed,  51713-51715 

Standard  instrument  approach  procedures,  51715-51718 

PROPOSED  RULES 

Class  E  airspace,  51747-51748 

NOTICES 

Exemption  petitions;  summary  and  disposition,  51831- 
51832 
Meetings: 

Capacity  Council  Industry  Outreach,  51832 

Federal  Communications  Commission 
NOTICE^ 

Radio  broadcasting: 

U.S.  Virgin  Islands;  license  renewal  applications;  filing 
date  extension  due  to  Hurricanes  Luis  and  Marilyn, 
51797-51798 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  51798 

Federal  Election  Commission 
NOTICES 

Meetings;  Sunshine  Act,  51833 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  51785-51786 

Gateway  Pipeline  Co.  et  al.,  51786 

Northern  Natural  Gas  Co.,  51787 

Northwest  Pipeline  Corp.,  51787 

Pacific  Gas  Transmission  Co.,  51787 

Southern  Natural  Gas  Co.,  51788 

South  Georgia  Natural  Gas  Co.,  51787 

Transcontinental  Gas  Pipe  Line  Corp.,  51788-51790 

Young  Gas  Storage  Co.,  Ltd.,  51790 


Federal  Housing  Finance  Board 
NOTICES 

Meetings;  Sunshine  Act,  51833 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 

Technical  corrections,  51669-51703 
NOTICES 

Agency  information  collection  activities  under  0MB 
review;  correction,  51798 
Meetings;  Sunshine  Act,  51833 
Applications,  hearings,  determinations,  etc.: 

AMCORE  Financial  Inc.,  51799 
FW  Financial,  Inc.,  51799 
NationsBank  Corp.  et  al.,  51799-51800 
Shen  Financial  Fund  I,  L.P.,  et  al.,  51800 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Ceftiofur  sterile  powder  for  injection,  51718-51719 
NOTICES 

Advisory  committees,  panels,  etc. 

Food  Advisory  Committee:  notification  date  extension, 
51802 

Medical  devices: 

Blood  establishment  computer  software  products;  letter  to 
manufacturers,  51802-51803 
Reports;  availability,  etc.: 

Monosodium  glutamate  (MSG);  adverse  reactions 
analysis,  51803 

Food  Safety  and  inspection  Service 

NOTICES 

Meetings: 

Microbiological  Criteria  for  Foods  National  Advisory 
Committee,  51770  - 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Georgia,  51774-51775 
New  York 

Low  Complexity  Manufacturing  Group,  Inc.;  copier, 
laser  printer  components,  51775 

Forest  Service 
NOTICES 

Environmental  statements;  availability,  etc.: 

George  Washington  and  Jefferson  National  Forests,  VA 
and  WV,  51770-51773 
Meetings: 

Klamath  Provincial  Advisory  Committee,  51773 
Southwest  Oregon  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  51773 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  fimd  transfers;  payments,  51766-51769 

Government  Ethics  Office 

RULES 

Technical  amendments,  51667 
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Government  Printing  Office 

NOTICES 

Meetings: ' 

Online  access  to  Federal  Register  and  other  Federal 
databaes;  demonstration,  51800-51801 

Grain  Inspection,  Packers  and  Stockyards  Administration 
RULES 

Grain  standards: 

Special  grade  designations;  CFR  correction,  51667 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 

Proposed  agency  information  collection  activities; 
comment  request,  51805-51806 
Grants  and  cooperative  agreements;  availability,  etc.: 

Congregate  housing  services  program,  51838 
Regulatory  waiver  requests;  quarterly  listing,  51840-51848 

Indian  Affairs  Bureau 

RULES 

Land  and  water: 

'  Lumber  and  other  forest  products  produced  by  Indian 
enterprises  firom  forests  on  Indian  reservations,  sale; 
CFR  part  removed,  51723 

Red  Lake  Indian  Reservation,  MN;  forest  products  sale; 
CFR  part  removed,  51723-51724 

Interior  Department 

See  Indian  AHairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Paiii  ^rvice 

internal  Revenue  Service 

RULES 

Procedure  and  administration: 

Retail  food  stores  and  wholesale  food  concerns;  employer 
identification  number  sharing,  51724-51725 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antichimping: 

Chrome-plated  lug  nuts  from — 

China;  correction,  51835 
Large  power  transformers  from — 

Japan,  51776-51777 

Antidumping  and  coimtervailing  duties: 

Aluminum  sulfate  from — 

Venezuela,  51775-51776 
Applications,  hearings,  determinations,  etc.: 

Georgia  State  University,  51777 
University  of — 

Rhode  Island,  51777-51778 


International  Trade  Commission 

PROPOSED  RULES 
Practice  and  procedure: 

Uruguay  Roimd  Agreements  Act  (URAA): 

Antidiunping  and  countervailing  duties  investigations 
and  reviews;  conformance,  51748-51760 

NOTICES 

Import  investigations: 

Manganese  metal  from — 

China,  51808 

Justice  Department 

See  Antitrust  Division 

Labor  Department 

See  Labor  Statistics  Bureau 
See  Wage  and  Hour  Division 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 

Proposed  agency  information  collection  activities; 
comment  request,  51817-61818 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Colorado,  51734-51735 

Minerals  Management  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 

Pacific  OCS — 

Three-dimensional  (3-^)  seismic  siirvey,  51806-51807 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Electronic  fund  transfers;  payments.  51766-51769 

National  Bankruptcy  Review  Commission 

NOTICES 

Meetings,  51818-51819 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

International  Advisory  Panel,  51819 

President’s  Committee  on  Arts  and  Humanities,  51819 

National  institutes  of  Health 
NOTICES 

Meetings:  ^ 

National  Heart.  Limg,  and  Blood  Institute,  51803-51804 
National  Institute  of  Allergy  and  Infectious  Diseases, 
51804 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases,  51804 

National  Institute  on  Deafness  and  Other  Commimication 
Disorders,  51804 

Research  Grants  Division  Advisory  Committee,  51805 
Research  Grants  Division  special  emphasis  panel,  51805 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Pacific  Halibut  Commission.  International: 

-Pacific  halibut  fisheries,  51735—51736 
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National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 

Pending  nominations,  51807 
Realty  actions;  sales,  leases,  etc.: 

New  York,  51807-51808 

National  Science  Foundation 
NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc.,  51819-51820 

Navy  Department 
NOTICES 

Environmental  statements;  availability,  etc.: 

SEAWOLF  class  submarines;  homeporting  and  pre¬ 
acceptance  trials  on  U.S.  East  Coast — 

Access  channel  safety;  dredging,  51782-51785 

Nuclear  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc.: 

Cleveland  Electric  Illuminating  Co.  et  al.,  51820-51821 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  51821 
Meetings;  Sunshine  Act,  51833-51834 
Applications,  hearings,  determinations,  etc.: 

Cleveland  Electric  Illuminating  Co.  et  al.,  51821-51822 
Toledo  Edison  Co.,  51822 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Meetings: 

Federal  Prevailing  Rate  Advisory  Committee,  51822- 
51823 

National  Partnership  Council,  51823 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 

Lynch,  MD,  51823-51824 
Macon,  VA,  51824 

Presidential  Advisory  Committee  on  Gulf  War  Veterans’ 
Illnesses 

NOTICES 

Meetings,  51824 

Presidential  Documents 

EXECUTIVE  ORDERS 

Continuance  of  certain  Federal  advisory  committees  (EO 
12974),  51875-51876 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 

International  standards  on  transport  of  dangerous  goods, 
51832 


Securities  and  Exchange  Commission 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  51824-51825 

Self-regulator}'  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  51825-51831 

State  Department 
RULES 

Organization,  functions,  and  authority  delegations: 

Notarizing  officers,  51719-51723 
PROPOSED  RULES 
Nationality  and  passports: 

Passports  for  minors,  51760-51762 

Thrift  Depositor  Protection  Oversight  Board 

NOTICES 

Meetings:  • 

National  Advisory  Board,  51831 

Trade  Representative,  Office  of  United  States 

NOTICES 

Caribbean  Basin  Economic  Recovery  Act;  beneficiary 
countries,  government  procurement  of  products; 
preferential  treatment  renewal,  51822 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

Wage  and  Hour  Division 

RULES 

Federal  service  contracts;  labor  standards,  51725-51727 


Separate  Parts  In  This  Issue 
Part  II 

Department  of  Housing  and  Urban  Development,  51838 

Part  III 

Department  of  Housing  and  Urban  Development,  51840- 
51848 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  51850-51851  ^ 

PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  51854—51871 

Part  VI 

The  President,  51875-51876 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 
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Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effecL  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 

OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Parts  2608, 2612  and  2635 

RIN3209-AA04 

Removal  of  Two  Previously  Reserved 
Parts  No  Longer  Needed  and 
Correction  of  One  Regulatory  Citation 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule;  technical 
amendments. 

SUIMNARY:  The  Office  of  Government 
Ethics  is  removing  two  previously 
reserved  parts,  wffich  it  has  determined 
are  no  longer  needed,  from  OGE’s 
chapter  of  the  Code  of  Federal 
Reg^ations.  In  addition,  OCS  is 
correcting  one  citation  in  its  executive 
branch  standards  of  ethical  conduct 
regulation. 

EFFECTIVE  DATE:  October  3. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of 
Government  Ethics,  telephone:  202- 
523-5757,  FAX:  202-523-6325.' 
SUPPLEMBITARY  INFORMATION:  In 
accordance  with  Executive  Order  12861, 
Elimination  of  One>Half  of  Executive 
Branch  Internal  Regulations,  OGE  has 
reviewed  its  own  internal  regulations 
and  directives  not  mandated  by  law  or 
necessary  for  the  provision  of  essential 
services  in  order  to  achieve  at  least  a 
50%  reduction  of  uimecessary 
issuances.  As  part  of  that  review,  OGE 
has  determined  that  two  previously 
reserved  parts  in  its  chapter  XVI  of  5 
CFR  are  unnecessary  and  should  be 
removed.  The  two  parts  are  5  CFR  part 
2608,  “Rules  of  practice”  [Reserved], 
and  part  2612,  “Use  of  penalty  mail  in 
the  location  and  recovery  of  missing 
children"  [Reserved].  As  a  small  agency, 
the  Office  of  Government  Ethics  does 
not  have  a  need  for  internal  regulations 
on  these  two  subjects. 

In  this  rulemal^g  document,  the 
Office  of  Government  Ethics  is  also 


correcting  one  out-of-date  citation,  to 
General  Services  Adndnistration 
regulations  on  firequent  traveler  benefits, 
in  the  OGE  executive  branchwide 
standards  of  ethical  conduct  regulation 
as  codified  in  a  note  following  5  CFR 
2635.203(b)(7). 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
as  Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulema]^g  and  30-day  delay  in 
effectiveness  as  to  these  minor 
revisions.  The  notice  and  delayed 
effective  date  are  being  waived  because 
these  technical  amendments  and 
correction  to  certain  OGE  regulations 
concern  matters  of  agency  organization, 
practice  and  procedure  and  b^use  it  is 
in  the  public  interest  that  the  obsolete 
parts  be  removed  and  that  the  one 
citation  be  updated  as  soon  as  possible. 

Executive  Order  12866 

In  promulgating  these  technical 
amendments  to  its  regulations,  OGE  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These 
amendments  and  corrections  have  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  they  deal  unth 
agency  organization,  management  and 
personnel  matters  and  are  not,  in  any 
event,  deemed  “significant”  thereimder. 

R^ulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  \mder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaldng  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  technical  amendments 
rulemaldng  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Mmagement  and  Budget. 

List  of  Subjects  in  5  CFR  Part  2635 

Conflict  of  interests.  Executive  branch 
standards  of  ethical  conduct. 
Government  employees. 


Approved:  September  25, 1995. 

Stephen  D.  Potts, 

Director,  O/^ce  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  chapter  XVI  of  5 
CFR  by  removing  parts  2608  and  2612, 
which  were  previously  reserved,  and  by 
amending  part  2635  as  follows: 

PART  2635— {AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7351,  7353;  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978); 
E.0. 12674,  54  FR 15159,  3  CFR,  1989  Comp., 
p.  215,  as  modified  by  E.0. 12731,  55  FR 
42547, 3  CFR,  1990  Comp.,  p.  306. 

§  2635.203(b)(7),  note  [Amended] 

2.  In  the  last  sentence  of  the  note 
following  §  2635.203(b)(7),  the  citation 
“41  CFR  301-1.6(b)”  is  revised  to  read 
“41  CFR  301-1.103  (b)  and  (f)”. 

(FR  Doc  95-24564  Filed  10-2-95;  8:45  am] 
Buxwa  cooe’S34s-oi-u 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  810 

Special  Grade  Designations 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  parts  700  to  899,  revised  as 
of  January  1, 1995,  on  page  565, 

§  810.108  was  inadvertently  removed. 
The  correct  text  of  the  section  as 
published  in  title  7  revised  as  of  January 
1, 1988,  reads  as  follows: 

§810.108  Special  grade  designations. 

Special  grade  designations  are  shown 
as  prescribed  in  §  810.106.  Multiple 
special  grade  designations  will  be  listed 
in  alphabetical  order.  In  the  case  of 
treated  wheat,  the  official  certificate 
shall  show  whether  the  wheat  has  been 
scorired,  limed,  washed,  sulfured,  or 
otherwise  treated. 

BILUNQ  CODE  1SOS-41-0 
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Agricultural  Marketing  Service 

7  CFR  Part  982 

[Docket  No.  FV95-e82-1FIR] 

Filberts/Hazelnuts  Grown  in  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  appropriate  changes, 
the  provisions  of  an  interim  final  rule 
that  authorized  expenses  and 
established  an  assessment  rate  that 
generated  funds  to  pay  those  expenses 
under  Marketing  Order  No.  982  for  the 
1995-96  marketing  year.  Authorization 
of  this  budget  enables  the  Filbert/ 
Hazelnut  Marketing  Board  (Board)  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Fimds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  July  1, 1995,  through 
June  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Green-Wyatt  Federal  Building,  room 
369, 1220  Southwest  Third  Avenue, 
Portland,  OR  97204,  telephone  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  982,  both  as  amended  (7 
CFR  part  982),  regulating  the  handling 
of  filberts/hazelnuts  grown  in  Oregon 
and  Washington.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultiual  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601— 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Oregon-Washington  filberts/ 
hazelnuts  are  subject  to  assessments. 
Funds  to  administer  the  Oregon- 
Washington  filbert/hazelnut  order  are 
derived  fi'om  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  filberts/hazelnuts  during  the 
1995-96  marketing  year  which  began 


July  1, 1995,  and  ends  Jime  30, 1996. 

This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  poUcies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi'om.  Such 
handler  is  afforded  the  opportunity  for 
a  bearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  heis  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  h^ 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  tide  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  Oregon  and  Washington 
filberts/hazelnuts  under  this  marketing 
order,  and  approximately  25  handlers. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Oregon  and  Washington 
filbert/h£izelnut  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  marketing  year  was  prepared  by  the 
Filbert/Hazehiut  Marketing  Board,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the  Board  eire 
producers  and  handlers  of  filberts/ 
hazelnuts.  They  are  familiar  with  the 


Board’s  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  the  expected 
quemtity  of  assessable  filberts/hazelnuts 
handled.  Because  that  rate  will  be 
applied  to  the  actual  quantity  of  filberts/ 
hazelnuts,  it  must  be  estabUshed  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Board’s  expenses. 

The  Board,  in  a  mail  vote  conducted 
last  April,  imanimously  recommended  a 
1995-96  budget  of  $483,685,  $23,325 
less  than  the  previous  year.  Budget 
items  for  1995-96  which  had  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Personal  services 
(salaries),  $50,735  ($48,000),  postage, 
$3,000  ($1,800),  communications, 

$1,200  ($1,100),  printing  and 
publishing.  $2,400  ($2,300),  insurance, 
$700  ($650),  rent,  $5,650  ($5,560), 
utilities,  $850  ($800),  equipment 
maintenance  and  rental,  $1,500 
($1,400),  and  office  supplies,  $2,000 
($1,500).  Items  which  had  decreased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Computer  services. 
$750  ($1,500),  furniture,  $250  ($1,500), 
equipment,  $250  ($1,500),  and  research 
($25,000)  for  whi^  no  funding  was 
recommended  this  year.  All  offier  items 
were  budgeted  at  last  year’s  amoimts, 
including  $250,000  for  promotion. 

The  Board  also  imanimously 
recommended  an  assessment  rate  of 
$0,007  per  pound,  the  same  as  last  year. 
At  the  time  of  the  mail  vote,  assessable 
shipments  were  estimated  at  60,000,000 
pounds.  This  rate,  when  applied  to 
anticipated  shipments  of  60,000,000 
pounds,  yields  $420,000  in  assessment 
income.  Hiis.  along  with  $5,000  in 
interest  income,  $2,572  firom  the  Nut 
Growers  Society  in  payment  for  services 
performed  by  the  Boa^  under  an 
agreement  with  the  Society,  and  $56,113 
from  the  Board’s  authorized  reserve^ 
was  adequate  to  cover  budgeted 
expenses.  Fimds  in  the  reserve  as  of  July 
31, 1995,  were  $286,673,  which  is 
within  the  maximum  permitted  by  the 
order  of  one  marketing  year’s  expenses. 

An  interim  final  rule  was  pubushed 
in  the  Federal  Register  on  August  7. 
1995  (60  FR  40061).  That  interim  final 
rule  added  §  982.339  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Board.  That  rule  provided 
that  interested  persons  could  file 
written  comments  through  September  6, 
1995.  The  manager  informed  ffie 
Department  of  the  Board’s  August  28, 
1995,  meeting  recommendation  to 
increase  the  level  of  authorized 
expenses. 
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Subsequent  to  the  recommendation  of 
the  initial  budget,  a  new  Board 
employee  was  hired,  necessitating 
increased  funding  for  personal  services. 
At  its  August  28, 1995,  meeting  the 
Board  recommended  this  increase,  plus 
changes  in  five  other  line  item 
categories.  Budget  items  for  1995-96, 
which  have  increased  compared  to  the 
interim  budget  (in  parentheses)  are: 
Personal  services,  $60,735  ($50,735), 
auditing,  $4,000  ($3,500),  furniture, 

$750  ($250),  equipment,  $2,250  ($250), 
and  emergency  fimd  $202,800 
($140,000).  The  item  which  has 
decreased  compared  to  the  interim 
budget  (in  parentheses)  is:  Promotion, 
$244,200  ($250,000).  These  changes  will 
result  in  a  total  budget  of  $553,685, 
$70,000  more  than  the  interim  budget, 
and  $46,675  more  than  the  1994—95 
budget. 

Based  cm  cmrrent  crop  information, 
the  Board  anticipates  a  10,000,000 
poimd  increase  in  assessable  shipments 
to  70,000,000  poimds.  This  will  result 
in  an  additional  $70,000  in  assessment 
income.  As  a  consequence,  total 
assessment  income  will  total  $490,000. 
This  together  with  funds  from  the 
sources  mentioned  earher  will  provide 
adequate  funds  to  cover  the  increased 
expenses,  so  no  change  in  the 
assessment  rate  was  recommended. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offret  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  efiectuate  the  declared 
policy  of  the  Act. 

It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
pubhcation  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Board  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1995-96  fiscal  period  began 
on  July  1, 1995.  The  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
filberts/hazelnuts  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  rule  which  was 
unanimously  recommended  by  the 


Board  in  a  mail  vote,  published  in  the 
Federal  Register  as  an  interim  final  rule, 
and  subsequently  reviewed  at  a  pubfic 
meeting. 

List  of  Subjects  in  7  CFR  Part  982 

Filberts,  Hazelnuts,  Marketmg 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  982  is  amended  as 
follows: 

Accordingly,  the  interim  final  rule 
adding  §  982.339  which  was  published 
at  60  FR  40061  on  August  7, 1995,  is 
adopted  as  a  final  rule  with  the 
following  change: 

PART  982— RLBERTSfflAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  982.339  is  revised  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  959.339  Expenses  and  assessment  rate. 

Expenses  of  $553,685  by  the  Filbert/ 
Hazelnut  Marketing  Board  are 
authorized,  and  an  assessment  rate  of 
$0,007  per  poimd  of  assessable  filberts/ 
hazelnuts  is  established  for  the 
marketing  year  ending  June  30, 1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

E)ated:  September  27, 1995. 

Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-24571  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  341(M>2-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  229 

[Regulation  CC;  Docket  No.  R-0895] 

Availability  of  Funds  ami  Collection  of 
Checks 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Board  is  publishing 
technical  amendments  to  Regulation  CC 
to  correct  errors,  delete  obsolete 
provisions,  and  facihtate  the  usefulness 
of  the  commentary.  The  Board’s 
Regulation  CC  implements  the 
Expedited  Funds  Availability  Act  and 
requires  banks  to  make  funds  deposited 
into  transaction  accounts  available  fot 


withdrawal  within  specified  time 
frames. 

EFFECTIVE  DATE:  November  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Roseman,  Associate  Director 
(202/452-2789),  Division  of  Reserve 
Bank  Operations  and  Payment  Systems; 
Stephanie  Martin,  Senior  Attorney  (202/ 
452-3198),  Legal  Division;  Manley 
Williams,  Staff  Attorney,  (202/736- 
5565),  Division  of  Consumer  and 
Community  Affairs.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD)  (202/452-3544), 

Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Board’s  Regulation  CC  (12  CFR  part  229) 
implements  the  Expedited  Funds 
AvailabiUty  Act  (12  U.S.C.  4001  et  seq.) 
and  requires  banks '  to  make  funds 
deposited  into  transaction  accounts 
available  for  withdrawal  within 
specified  time  frames.  Regulation  CC 
also  contains  disclosure  requirements, 
as  well  as  rules  governing  the  check 
collection  and  return  process. 

The  Board  is  publishing  technical 
amendments  to  Regulation  CC  to  correct 
minor  errors,  delete  obsolete  provisions, 
and  facilitate  use  of  the  Commentary  by 
adding  headings  and  paragraph 
numbers. 

References  to  Temporary  Schedule 

Regulation  CC  provided  temporary 
availability  schedules  that  applied  to 
checks  deposited  during  the  period  from 
September  1, 1988,  through  August  31, 
1990.  The  permanent  availability 
schedule  became  effective  on  September 
1, 1990.  These  technical  amendments 
update  the  regulation,  commentary,  and 
model  forms  to  remove  obsolete 
references  to  the  temporary  schedule. 
For  example,  the  definitions  of  “check 
clearing  association’’  (§  229.2(1))  and 
“participant”  (§  229.2(y))  were  required 
only  under  the  temporary  schedule. 
Accordingly,  the  Board  has  removed 
those  sections  from  the  regulation  and 
Commentary.  The  Commentary  to 
§  229.12,  discussing  the  permanent 
schedule,  often  referred  back  to  the 
Commentary  to  §  229.11.  As  the  Board 
is  removing  the  Commentary  to 
§  229.11,  major  portions  of  ffiat 
Commentary  have  been  incorporated 
into  the  Commentary  to  §  229.12. 
Throughout  the  regulation  and 
appendices,  the  Board  has  removed 
references  to  the  temporary  availability 
schedule,  and  deleted  the  word 


■  The  term  bank  refers  to  any  depository 
institution,  including  commercial  banks,  savings 
institutions,  and  credit  unions. 
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“permanent”  as  a  modifier  of 
“availability  schedule.” 

Transitional  Provisions 

The  Board  has  removed  references  to 
the  effective  date  of  §  229.36(e), 
regarding  labeling  of  payable-through 
checks.  Those  references  were  in  the 
Commentary  to  §§  229.2(r)  and 
229.36(e).  Section  229.36(e)  became 
effective  on  February  1, 1991. 

The  Board  has  also  removed 
§  229.17(b)  of  the  regulation  and 
Commentary,  as  well  as  a  sentence  in 
the  Commentary  to  §  229.18(a),  which 
provided  special  disclosure  rules  for 
accoimts  in  existence  on  the  effective 
date  of  the  regulation.  These  provisions 
are  now  obsolete. 

Statutory  Amendments 

The  definition  of  bank  in  Regulation 
CC  is  based  on  the  definition  of 
depository  institution  in  section  19  of 
the  Federal  Reserve  Act  (12  U.S.C. 
461(b)(1)(A)).  Congress,  in  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (“FIRREA,” 
Pub.  L.  No.  101-73,  Title  VII,  section 
744(i)(2),  103  Stat.  439  (1989)),  amended 
the  definition  of  depository  institution. 
The  Board  has  amended  Regulation  CC 
accordingly.  In  addition,  in  the 
Commentary  to  §  229.2(t),  the  Board  is 
removing  a  reference  to  section  408  of 
the  National  Housing  Act,  which  was 
repealed  in  FIRREA. 

In  1991,  the  Expedited  Fvuids 
Availability  Act  was  amended  to  treat 
all  deposits  to  nonproprietary 
automated  teller  machines  as  nonlocal 
(see  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act,  Pub.  L. 
No.  102-242,  section  227, 105  Stat.  2236 
(1991)).  The  Board  amended  Regulation 
CC  and  revised  the  Commentary 
accordingly  (57  FR  36599,  Aug.  14, 
1992).  As  published,  the  revisions  to  the 
Commentary  to  §  229.12(f)  contain  an 
error,  which  the  Board  has  corrected.  In 
addition,  the  Board  has  amended  the 
definition  of  local  pa5dng  bank  in 
§  229.2(s)  arid  the  corresponding 
Commentary,  as  well  as  the 
Commentary  to  §  229.10,  to  reflect  this 
statutory  amendment. 

The  Uniform  Commercial  Code, 
section  4-202(b),  was  amended  in  1990 
to  refer  to  a  bank’s  duty  to  exercise 
ordinary  care  and  timeliness  rather  than 
a  duty  to  act  “seasonably.”  The  Board 
has  amended  the  Commentary  to 
§§  229.2(cc)  and  229.31(a)  accordingly. 

The  New  Mexico  funds  availability 
law  was  repealed,  effective  June  16, 
1989.  The  Board  is  removing  the 
preemption  determination  for  New 
Mexico  in  Appendix  F. 


Citations 

The  Board  amended  Regulation  J  (12 
CFR  part  210,  55  FR  4079,  October  5, 
1990)  effective  in  1991,  rendering  the 
citation  to  Regulation  ]  in  the 
Commentary  to  §  229.10(b)  incorrect.  In 
addition,  the  Commentary  to  §  229.36(h) 
contains  an  incorrect  cite  in  the  second 
sentence.  The  Board  has  corrected  those 
Commentary  citations,  as  well  as  an 
incorrect  citation  in  §  229.2(11)  of  the 
regulation. 

Thomson  Financial  Publishing  Inc. 
now  publishes  the  guide  referred  to  in 
the  Commentary  to  §§  229.2(dd), 
229.32(a),  and  229.36(b)  and  in 
Appendix  A.  The  Board  has  revised 
those  provisions  accordingly. 

Conunentary  Reformat 

The  Board  has  revised  the 
Commentary  (Appendix  E)  by 
niunbering  each  paragraph  and  adding 
headings  where  appropriate.  These 
revisions  will  provide  a  consistent 
format  within  the  Commentary  and 
should  make  the  Commentary  easier  to 
use. 

Public  Conunent  Waiver 

The  amendments  to  Regulation  CC 
and  its  Commentary  are  not  substantive, 
but  rather  remove  obsolete  provisions, 
correct  minor  errors,  conform  the 
regulation  to  statutory  changes,  and 
reorganize  existing  provisions.  The 
Board  finds  that  public  comment  on 
these  changes  is  unnecessary  and 
contrary  to  the  public  interest.  Thus,  the 
Board  has  determined  that  there  is  good 
cause  for  not  following  the  provisions  of 
5  U.S.C.  553(b)  relating  to  notice  and 
public  participation  in  connection  with 
the  adoption  of  these  amendments. 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  Part  229  is  amended 
as  set  forth  below: 

PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 
(REGULATION  CC) 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4001  et  seq. 

2.  In  §  229.1,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  229.1  Authority  and  purpose; 
organization. 

•k  it  It  it  -k 

(b)  *  *  * 

(2)  Subpart  B  of  this  part  contains 
rules  regarding  the  duty  of  banks  to 


make  funds  deposited  into  accounts 
available  for  withdrawal,  including 
availability  schedules.  Subpart  B  of  this 
part  also  contains  rules  regarding 
exceptions  to  the  schedules,  disclosure 
of  funds  availability  policies,  payment 
of  interest,  liability  of  banks  for  failure 
to  comply  with  Subpart  B  of  this  part, 
emd  other  matters. 

it  it  it  it  It 


(e)  *  *  * 

(6)  A  savings  association  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  that  is  an 
insured  depository  institution  as 
defined  in  section  3  of  that  Act  (12 
U.S.C.  1813(c)(2))  or  that  is  eligible  to 
apply  to  become  an  insured  depository 
institution  under  section  5  of  that  Act 
(12  U.S.C.  1815);  or 
***** 


(s)  Local  paying  bank  means  a  paying 
bank  that  is  located  in  the  same  check 
processing  region  as  the  physical 
location  of  the  branch  or  proprietary 
ATM  of  the  depositary  bank  in  which 
that  check  was  deposited. 
***** 


(11)  Wire  transfer  means  an 
unconditional  order  to  a  bank  to  pay  a 
fixed  or  determinable  amount  of  money 
to  a  beneficiary  upon  receipt  or  on  a  day 
stated  in  the  order,  that  is  transmitted 
by  electronic  or  other  means  through 
Fedwire,  the  Clearing  House  Interbemk 
Payments  System,  o^er  similar 
network,  between  banks,  or  on  the 
books  of  a  bank.  Wire  transfer  does  not 
include  an  electronic  fund  transfer  as 
defined  in  section  903(6)  of  the 
Electronic  Fund  Transfer  Act  (15  U.S.C. 
1693a(6)). 

***** 

4.  In  §  229.12,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 


***** 


3.  In  §  229.2, 

a.  Paragraph  (e)(6)  is  revised; 

b.  Paragraph  (1)  is  removed  and 
reserved; 

c.  Paragraph  (s)  is  revised; 

d.  Paragraph  (y)  is  removed  and 
reserved;  and 

e.  Paragraph  (11)  is  revised. 

The  revisions  read  as  follows: 

§229.2  Definitions. 
***** 


§229.12  Availability  schedule. 

(a)  Effective  date.  The  availability 
schedule  contained  in  this  section  is 
effective  September  1, 1990. 


(1)  [Reserved] 
***** 


(y)  [Reserved] 

*  *  *  *  * 
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5.  In  §229.13, 

a.  Introductory  text  is  added  to 
paragraph  (a); 

b.  Paragraph  (a)(l)(iii)  is  revised;  and 

c.  The  undesignated  text  after 
paragraph  (a](l)(iii)  is  removed. 

The  addition  and  revision  read  as 
follows: 

§  229.1 3  Exceptions. 

(a)  New  accounts.  For  purposes  of  this 
paragraph,  checks  subject  to 

§  229.10(c)(l)(v)  include  traveler’s 
checks. 

(1)  *  *  * 

(iii)  Is  not  subject  to  the  availability 
requirements  of  §§  229.10(c)(l)(vi)  and 
(vii)  and  229.12. 

***** 

6.  In  §  229.16,  footnote  1  in  paragraph 

(b)(2)  is  revised  to  read  as  follows: 

§  229.1 6  Specific  availability  policy 
disclosure. 

***** 

(b)  *  *  * 

(2)  *  *  *  > 

***** 

7.  Section  229.17  is  revised  to  read  as 
follows: 

§229.17  initial  disclosures. 

Before  opening  a  new  accoimt,  a  bank 
shall  provide  a  potential  customer  with 
the  applicable  specific  availability 
policy  disclosure  described  in  §  229.16. 

8.  b  §  229.19,  paragraphs  (b) 
introductory  text,  (c)(4)(i),  (e)(l)(ii)  and 
(e)(2)(ii)  are  revised  to  read  as  follows: 

§229.19  Miscellaneous. 
***** 

(b)  Availability  at  start  of  business 
day.  Except  as  otherwise  provided  in 
§  229.12(d),  if  any  provision  of  this 
subpart  requires  that  funds  be  made 
available  for  withdrawal  on  any 
business  day,  the  funds  shall  be 
available  for  withdrawal  by  the  later  of: 
***** 

(c) *  *  * 


'  A  bank  that  distinguishes  in  its  disclosure 
between  local  and  nonlocal  checks  bcMed  on  the 
routing  number  on  the  check  must  disclose  that 
certain  checks,  such  as  some  credit  union  share 
drafts  that  are  payable  by  one  bank  but  payable 
through  another  bank,  will  be  treated  as  local  or 
nonlocal  checks  baaed  upon  the  location  of  the 
bank  by  which  they  are  payable  and  not  on  the 
basis  of  the  location  of  the  bank  whose  routing 
number  appears  on  the  check.  A  bank  that  m^es 
funds  horn  nonlocal  checks  available  for 
withdrawal  within  the  time  periods  required  for 
local  checks  under  $$  229.12  and  229.13  is  not 
required  to  provide  this  disclosure  on  payable- 
through  checks  to  its  customers.  The  statement 
concerning  payable-through  checks  must  describe 
how  the  customer  can  determine  whether  these 
checks  will  be  treated  as  local  or  nonlocal,  or  state 
that  special  rules  apply  to  such  checks  and  that  the 
customer  may  ask  atout  the  availability  of  these 
checks. 


*  *  * 

(1)  Is  not  dependent  on  the  time  the 
funds  have  bron  deposited  in  the 
accotmt,  as  long  as  the  funds  have  been 
on  deposit  for  the  time  period  specified 
in  §§  229.10,  229.12,  or  229.13;  and 
***** 

(e)  *  *  * 

(1)*  *  * 

(ii)  The  funds  are  not  made  available 
for  withdrawal  within  the  times 
specified  in  §§  229.10,  229.12,  and 
229.13. 

(2) *  *  * 

(ii)  The  funds  are  not  made  available 
for  withdrawal  within  the  times 
specified  in  §§  229.10,  229.12,  and 
229.13. 

***** 

9.  In  §  229.36,  paragraph  (e)  is  revised 
and  the  tmdesignated  paragraph 
following  paragraph  (e)(2)  is  removed. 
The  revision  reads  as  follows: 

§  229.36  Presentment  and  issuance  of 
checks. 

***** 

(e)  Issuance  of  payable-through 
checks.  (1)  A  bank  that  arranges  for 
checks  payable  by  it  to  he  payable 
through  another  bank  shall  require  that 
the  following  information  be  printed 
conspicuously  on  the  face  of  each 
check: 

(1)  The  name,  location,  and  first  four 
digits  of  the  nine-digit  routing  number 
of  the  bank  by  whi(£  the  che^  is 
payable;  and 

(ii)  The  words  "payable  through” 
followed  by  the  name  and  location  of 
the  payable-through  bank. 

(2)  A  hank  is  responsible  for  damages 
imder  §  229.38  to  ^e  extent  that  a  check 
payable  by  it  and  not  payable  through 
another  bank  is  labelled  as  provided  in 
this  section. 

***** 

10.  In  Appendix  A  to  Part  229: 

a.  The  appendix  heading  is  revised; 

b.  'The  and  second  undesignated 
paragraphs  are  revised; 

c.  Under  the  heading  SECOND 
FEDERAL  RESERVE  DISTRICT  and  the 
subheading  East  Rutherford  Office,  the 
number  “0270”  is  removed;  and 

d.  Under  the  heading  FEDERAL 
HOME  LOAN  BANKS  the  numbers 
"0215  0212  1”  and  “0530  1174  5”  are 
removed.  The  revisions  read  as  follows: 

Appendix  A  to  Part  22A— Routing 
Number  Guide  to  Next-Day  Availability 
Checks  and  Local  Checks 

A.  Each  bank  is  assigned  a  routing  number 
by  Thomson  Financial  Publishing  Inc.,  as 
agent  for  the  American  Bankers  Association. 
The  routing  number  takes  two  forms:  A 
fractional  form  and  a  nine-digit  form.  A 
paying  bank  generally  is  identified  on  the 


face  of  a  check  by  its  routing  number  in  both 
the  firactional  form  (which  generally  appears 
in  the  upper  right-hand  comer  of  the  check) 
and  the  nine-digit  form  (which  is  printed  in 
magnetic  ink  in  a  strip  along  the  l»ttom  of 
the  check).  Where  a  check  is  pmyable  by  one 
bank  but  payable  through  another  bank,  the 
routing  number  appearing  on  the  check  is 
that  of  the  payable-throu^  bank,  not  the 
payor  bank. 

B.  The  first  four  digits  of  the  nine-digit 
routing  nrimber  and  &e  denominator  of  the 
fractional  routing  munber  form  the  “Federal 
Reserve  routing  symbol,”  which  identifies 
the  Federal  Reserve  District,  the  Federal 
Reserve  office,  and  the  clearing  arrangements 
used  by  the  paying  bank. 
***** 

Appendix  B-1  to  Part  229  [Removed] 

11.  Appendix  B-1  to  Part  229  is 
removed. 

12.  Appendix  B-2  to  Part  229  is 
redesignated  Appendix  B  and  the 
appendix  heading  is  revised  to  read  as 
follows: 

Appendix  B  to  Part  229 — ^Reduction  of 
S^edules  for  Certain  Nonlocal  Checks 
***** 

13.  In  Appendix  C  to  Part  229, 

a.  The  appendix  heading  is  revised; 

b.  The  contents  listing  following  the 
introductory  text  is  revised; 

c.  Model  Forms  C-4  and  C-6  and 
Model  Clauses  C-11  and  C-llA  are 
removed; 

d.  Model  Forms,  Clauses,  and  Notices 
are  redesignated  as  indicated  in  the 
following  table: 


Old 

New 

C-6 . . . 

C-4 

C-7 . . . 

C-6 

O-A  .  . 

C-6 

C-8A  . . . 

C-7 

n-o . 

C-8 

C-10 . . 

C-9 

n-iiR  . 

C-10 

C-12 . . . . . - . 

C-11 

n-ia . . . 

C-12 

fU-IAA  . 

C-13 

fV-lAB  . 

C-14 

fviao . 

C-16 

n-iA  . 

C-16 

. 

C-17 

r-iAA  . 

C-18 

r:-iR  . 

C-19 

n-17 . : . 

C-20 

rutfl . 

C-21 

e.  The  words  "(permanent  schedule)” 
"permanent  schedule,”,  “(Permanent 
S^edule)”,  and  “Permanent  Schedule,’ 
are  removed  each  place  they  appear. 
'The  revisions  read  as  follows: 

Appendix  C  to  Part  229 — Model  Forms, 
Clauses,  and  Notices 
***** 
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Model  Specific  Policy  Disclosure  Forms 

C-1  Next-day  availability 
C-2  Next-day  availability  and  §  229.13 
exceptions 

C-3  Next-day  availability,  case-by-case 
holds  to  statutory  limits,  and  §  229.13 
exceptions 

C-4  Holds  to  statutory  limits  on  all  deposits 
(includes  chart) 

C-5  Holds  to  statutory  limits  on  all  deposits 
Model  Clauses 

C-6  Holds  on  other  funds  (check  cashing) 
C-7  Holds  on  other  funds  (other  account) 
C-8  Appendix  B  availability  (nonlocal 
che^) 

C-9  Automated  teller  machine  deposits 
(extended  hold) 

C-10  Cash  withdrawal  limitation 
C-11  Credit  union  interest  payment  policy 

Model  Notices 

C-1 2  Exception  hold  notice 
C-1 3  Reasonable  cause  hold  notice 
C-14  One-time  notice  for  large  deposit  and 
redeposited  check  exception  holds 
C-1 5  One-time  notice  for  repeated  overdraft 
exception  holds 

C-16  Case-by-case  hold  notice 
C-1 7  Notice  at  locations  where  employees 
accept  consumer  deposits 
C-18  Notice  at  locations  where  employees 
accept  consumer  deposits  (case-by-case 
holds) 

C-1 9  Notice  at  automated  teller  machines 
C-20  Notice  at  automated  teller  machines 
(delayed  receipt) 

C-21  Deposit  slip  notice 

***** 

14.  Appendix  E  to  Part  229  is  revised 
to  read  as  follows: 

Appendix  E  to  Part  229 — Commentary 

/.  Introduction 

A.  Background 

1.  The  Board  interpretations,  which  are 
labeled  “Commentary"  and  follow  each 
section  of  Regulation  CC  (12  CFR  Part  229), 
provide  background  material  to  explain  the 
Board’s  intent  in  adopting  a  particular  part  of 
the  regulation;  the  Commentary  also  provides 
examples  to  aid  in  understanding  how  a 
particular  requirement  is  to  work.  Under 
section  611(e)  of  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4010(e)),  no 
provision  of  section  611  imposing  any 
liability  shall  apply  to  any  act  done  or 
omitted  in  good  faith  conformity  with  any 
rule,  regulation,  or  interpretation  thereof  by 
the  Bo€^  of  Governors  of  the  Federal 
Reserve  System,  notwithstanding  the  fact  that 
after  such  act  or  omission  has  occurred,  such 
rule,  regulation,  or  interpretation  is  amended, 
rescinded,  or  determined  by  judicial  or  other 
authority  to  be  invalid  for  any  reason.  The 
Commentary  is  an  “interpretation”  of  a 
regulation  by  the  Board  within  the  meaning 
of  section  611. 

n.  Section  229.2  Definitions 
A.  Background 

1.  Section  229.2  dehnes  the  terms  used  in 
the  regulation.  For  the  most  part,  terms  are 
defined  as  they  are  in  section  602  of  the 


Expedited  Funds  Availability  Act  (12  U.S.C 
4001).  The  Board  has  made  a  number  of 
changes  for  the  sake  of  clarity,  to  conform  the 
terminology  to  that  which  is  familiar  to  the 
banking  industry,  to  define  terms  that  are  not 
defined  in  the  Act,  and  to  carry  out  the 
purposes  of  the  Act.  The  Board  also  has 
incorporated  by  reference  the  definitions  of 
the  Uniform  Commercial  Code  where 
appropriate.  Some  of  Regulation  CC’s 
definitions  are  self-explanatory  and  therefore 
are  not  discussed  in  this  Commentary. 

B.  229.2(a)  Account 

1.  The  Act  defines  account  to  mean  “a 
demand  deposit  account  or  similar 
transaction  account  at  a  depository 
institution.”  I  he  regulation  defines  account 
in  terms  of  the  definition  of  transaction 
account  in  the  Board’s  Regulation  D  (12  CFR 
part  204).  The  definition  of  account  in 
Regulation  CC,  however,  excludes  certain 
deposits,  such  as  nondocumentary 
obligations  (see  12  CFR  204.2(a)(l)(vii)),  that 
are  covered  under  the  definition  of 
transaction  accovmt  in  Regulation  D.  The 
definition  applies  to  accounts  with  general 
third  party  payment  powers  but  does  not 
cover  time  deposits  or  savings  deposits, 
including  money  market  deposit  accoimts, 
even  though  they  may  have  limited  third 
party  payment  powers.  The  Board  believes 
that  it  is  appropriate  to  exclude  these 
accounts  because  of  the  reference  to  demand 
deposits  in  the  Act,  which  suggests  that  the 
Act  is  intended  to  apply  only  to  accounts  that 
permit  unlimited  third  party  transfers. 

2.  The  term  accoimt  also  differs  from  the 
definition  of  transaction  account  in 
Regulation  D  because  the  term  account  refers 
to  accounts  held  at  banks.  Under  Subparts  A 
and  C,  the  term  bank  includes  not  only  any 
depository  institution,  as  defined  in  the  Act, 
but  also  any  person  engaged  in  the  business 
of  banking,  such  as  a  Federal  Reserve  Bank, 
a  Federal  Home  Loan  Bank,  or  a  private 
banker  that  is  not  subject  to  Regulation  D. 
Thus,  accounts  at  these  institutions  benefit 
fitim  the  expeditious  return  requirements  of 
Subpart  C. 

3.  Interbank  deposits,  including  accounts 
of  offices  of  domestic  banks  or  foreign  banks 
located  outside  the  United  States,  and  direct 
and  indirect  accounts  of  the  United  States 
Treasury  (including  Treasury  General 
Accounts  and  Treasury  Tax  and  Loan  Deposit 
Accounts)  are  exempt  from  Regulation  CC. 

C.  229.2(b)  Automated  Clearinghouse 
(ACH) 

1.  The  Board  has  defined  automated 
clearinghouse  as  a  facility  that  processes 
debit  and  credit  transfers  under  rules 
established  by  a  Federal  Reserve  Bank 
operating  circular  governing  automated 
clearinghouse  items  or  the  rules  of  an  ACH 
association.  ACH  credit  transfers  are 
included  in  the  definition  of  electronic 
payment. 

2.  The  reference  to  “debit  and  credit 
transfers”  does  not  refer  to  the  corresponding 
debit  and  credit  entries  that  are  part  of  the 
same  transaction,  but  to  different  kinds  of 
ACH  payments.  In  an  ACH  credit  transfer, 
the  originator  orders  that  its  account  be 
debited  and  another  account  credited.  In  an 
ACH  debit  transfer,  the  originator,  with  prior 


authorization,  orders  another  accoimt  to  be 
debited  and  the  originator’s  account  to  be 
credited. 

3.  A  facility  that  handles  only  wire 
transfers  (defined  elsewhere)  is  not  an  ACH. 

D.  229.2(c)  Automated  Teller  Machine  (ATM) 

1.  ATM  is  not  defined  in  the  Act.  The 
regulation  defines  an  ATM  as  an  electronic 
device  at  which  a  natural  person  may  make 
deposits  to  an  account  by  cash  or  check  and 
perform  other  account  transactions.  Point-of- 
sale  terminals,  machines  that  only  dispense 
cash,  night  depositories,  and  lobby  deposit 
boxes  are  not  ATMs  within  the  meaning  of 
the  definition,  either  because  they  do  not 
accept  deposits  of  cash  or  checks  (e.g.,  point- 
of-sale  terminals  and  cash  dispensers)  or 
because  they  only  accept  deposits  (e.g.,  night 
depositories  and  lobby  boxes)  and  cannot 
perform  other  transactions.  A  lobby  deposit 
box  or  similar  receptacle  in  which  written 
pa)nment  orders  or  deposits  may  be  placed  is 
not  an  ATM.' 

2.  A  facility  may  be  an  ATM  within  this 
definition  even  if  it  is  a  branch  under  state 
or  federal  law,  although  an  ATM  is  not  a 
branch  as  that  term  is  used  in  this  regulation. 

E.  229.2(d)  Available  for  Withdrawal 

1.  Under  this  definition,  when  funds 
become  available  for  withdrawal,  the  funds 
may  be  put  to  all  uses  for  which  the  customer 
may  use  actually  and  finally  collected  funds 
in  the  customer’s  account  under  the 
customer’s  account  agreement  with  the  bank. 
Examples  of  such  uses  include  payment  of 
checlu  drawn  on  the  account,  certification  of 
checks,  electronic  payments,  and  cash 
withdrawals.  Funds  are  available  for  these 
uses  notwithstanding  provisions  of  other  law 
that  may  restrict  the  use  of  uncollected  funds 
(e.g.,  18  U.S.C.  1004;  12  U.S.C.  331). 

2.  If  a  bank  makes  funds  available  to  a 
customer  for  a  specific  purpose  (such  as 
paying  checks  that  would  otherwise 
overdrew  the  customer’s  account  and  be 
returned  for  insufficient  funds)  before  the 
funds  must  be  made  available  under  the 
bank’s  policy  or  this  regulation,  it  may 
nevertheless  apply  a  hold  consistent  with 
this  regulation  to  those  funds  for  other 
purposes  (such  as  cash  withdrawals).  For 
purposes  of  this  regulation,  funds  are 
considered  available  for  withdrawal  even 
though  they  are  being  held  by  the  bank  to 
satisfy  an  obligation  of  the  customer  other 
than  the  customer’s  potential  liability  for  the 
return  of  the  check.  For  example,  funds  are 
available  for  withdrawal  even  though  they 
are  being  held  by  a  bank  to  satisfy  a 
garnishment,  tax  levy,  or  court  order 
restricting  disbursements  from  the  account, 
or  to  satisfy  the  customer’s  liability  arising 
frtjm  the  certification  of  a  check,  sale  of  a 
cashier’s  or  teller’s  check,  guaranty  or 
acceptance  of  a  check,  or  similar  transaction. 

F.  229.2(e)  Bank 

1.  The  Act  uses  the  term  depository 
institution,  which  it  defines  by  reference  to 
section  19ffi)(l)(A)(i)  through  (vi)  of  the 
Federal  Reserve  Act  (12  U.S.C.  461(b)(l)(A)(i) 
through  (vi)).  This  regulation  uses  the  term 
bank,  a  term  that  conforms  to  the  usage  the 
Board  has  previously  adopted  in  Regulation 
J.  Bank  is  also  used  in  Articles  4  and  4A  of 
the  Uniform  Commercial  Code. 
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2.  Bank  is  defined  to  include  depository 
institutions,  such  as  conunercial  banks, 
savings  banks,  savings  and  loan  associations, 
and  credit  unions  as  defined  in  the  Act,  and 
U.S.  branches  and  agencies  of  foreign  banks. 
For  purposes  of  Subpart  B,  the  term  does  not 
include  corporations  organized  under  section 
2SA  of  the  Federal  Reserve  Act,  12  U.S.C. 
611-631  (Edge  corporations)  or  corporations 
having  an  agreement  or  imdertaking  with  the 
Board  under  section  25  of  the  Federal 
Reserve  Act,  12  U.S.C.  601-604a  (agreement 
corporations).  For  purposes  of  Subpart  C,  and 
in  connection  therewith.  Subpart  A,  any 
Federal  Reserve  Bank,  Federal  Home  Loan 
Bank,  or  any  other  person  engaged  in  the 
business  of  banking  is  regarded  as  a  bank. 

The  phrase  “any  other  person  engaged  in  the 
business  of  banking”  is  derived  ^m  U.C.C. 
1-201(4),  and  is  intended  to  cover  entities 
that  handle  checks  for  collection  and 
payment,  such  as  Edge  and  agreement 
corporations,  commercial  lending  companies 
under  12  U.S.C.  3101,  certain  industrial 
banks,  and  private  bankers,  so  that  virtually 
all  checks  will  be  covered  by  the  same  rules 
for  forward  collection  and  return,  even 
though  they  may  not  be  covered  by  the 
requirements  of  Subpart  B.  For  the  purposes 
of  Subpart  C,  and  in  connection  therewith. 
Subpart  A,  the  term  also  may  include  a  state 
or  a  unit  of  general  local  government  to  the 
extent  that  it  pays  warrants  or  other  drafts 
drawn  directly  on  the  state  or  local 
government  itself,  and  the  warrants  or  other 
drafts  are  sent  to  the  state  or  local 
government  for  payment  or  collection. 

3.  Unless  otherwise  specified,  the  term 
bank  includes  all  of  a  bank’s  offices  in  the 
United  States.  The  regulation  does  not  cover 
foreign  offices  of  U.S.  banks. 

G.  229.2(f)  Banking  Day  and  (g)  Business  Day 

1.  The  Act  defines  business  day  as  any  day 
excluding  Saturdays,  Sundays,  and  legal 
holidays.  Legal  holiday,  however,  is  not 
defined,  and  the  variety  of  local  holidays, 
together  with  the  practice  of  some  banks  to 
close  midweek,  makes  the  Act’s  definition 
difficult  to  apply.  The  Board  believes  that 
two  kinds  of  business  days  are  relevant.  First, 
when  determining  the  day  when  funds  are 
deposited  or  when  a  bank  must  perform 
certain  actions  (such  as  returning  a  check), 
the  focus  should  be  on  a  day  that  the  bank 

is  actually  open  for  business.  Second,  when 
coimting  days  for  purposes  of  determining 
when  funds  must  be  available  under  the 
regulation  or  when  notice  of  nonpayment 
must  be  received  by  the  depositary  bank, 
there  would  be  confusion  and  uncertainty  in 
trying  to  follow  the  schedule  of  a  particular 
b^k,  and  there  is  less  need  to  identify  a  day 
when  a  particular  bank  is  opea  Most  banks 
that  act  as  intermediaries  (large 
correspondents  and  Federal  Reserve  Banks) 
follow  the  same  holiday  schedule. 
Accordingly,  the  regulation  has  two 
definitions:  Business  day  generally  follows 
the  standard  Federal  Reserve  Bank  holiday 
schedule  (which  is  followed  by  most  large 
banks),  and  banking  day  is  defined  to  mean 
that  part  of  a  business  day  on  which  a  bank 
is  open  for  substantially  all  of  its  banking 
activities. 

2.  The  definition  of  banking  day 
corresponds  to  the  definition  of  banking  day 


in  U.CC.  4-104(a)(3),  except  that  a  banking 
day  is  defined  in  terms  of  a  business  day. 
Thus,  if  a  bank  is  open  on  Saturday,  Saturday 
might  be  a  banking  day  for  purposes  of  the 
U.C.C.,  but  it  would  not  be  a  banking  day  for 
purposes  of  Regulation  CC  because  Saturday 
is  never  a  business  day  under  the  regulation. 

3.  The  definition  of  banking  day  is  phrased 
in  terms  of  when  “an  office  of  a  bank  is 
open"  to  indicate  that  a  bank  may  observe  a 
banking  day  on  a  per-branch  basis.  A  deposit 
made  at  an  ATM  or  off-premise  facility  (such 
as  a  remote  depository  or  a  lock  box)  is 
considered  made  at  the  branch  holding  the 
account  into  which  the  deposit  is  made  for 
the  purpose  of  determining  the  day  of 
deposit  All  other  deposits  are  considered 
made  at  the  branch  at  which  the  deposit  is 
received.  For  example,  under  §  229.19(a)(1), 
funds  deposited  at  an  ATM  are  considered 
deposited  at  the  time  they  are  received  at  the 
ATM.  On  a  calendar  day  that  is  a  banking 
day  for  the  branch  or  other  location  of  the 
depositary  bank  at  which  the  account  is 
maintain^,  a  deposit  received  at  an  ATM 
before  the  ATM’s  cut-off  hour  is  considered 
deposited  on  that  banking  day,  and  a  deposit 
received  at  an  ATM  after  the  ATM’s  cut-off 
hour  is  considered  deposited  on  the  next 
banking  day  of  the  branch  or  other  location 
where  the  account  is  maintained.  On  a 
calendar  day  that  is  not  a  banking  day  for  the 
account-holding  location,  all  ATM  deposits 
are  considered  deposited  on  that  location’s 
next  banking  day.  This  rule  for  determining 
the  day  of  deposit  also  would  apply  to  a 
deposit  to  an  off-premise  facility,  such  as  a 
ni^t  depository  or  lock  box,  which  is 
consider^  deposited  when  removed  from 
the  facility  and  available  for  processing 
under  $229. 19(a)(3).  If  an  unstaffed  facility, 
such  as  a  night  depository  or  lock  box,  is  on 
branch  premises,  the  day  of  deposit  is 
determined  by  the  banking  day  at  the  branch 
at  which  the  deposit  is  receiv^,  whether  or 
not  it  is  the  branch  at  which  the  account  is 
maintained. 

H.  229.2(h)  Cash 

1.  Cash  means  U.S.  coins  and  currency. 
The  phrase  in  the  Act  “including  Federal 
Reserve  notes”  has  been  deleted  as 
unnecessary.  (See  31  U.S.C.  5103.) 

I.  229. 2(i)  Cashier’s  Check 

1.  The  regulation  adds  to  the  second  item 
in  the  Act’s  definition  of  cashier’s  check  the 
phrase,“on  behalf  of  the  bank  as  drawer,”  to 
clarify  that  the  term  cashier’s  check  is 
intended  to  cover  only  checks  that  a  bank 
draws  on  itself.  The  definition  of  cashier’s 
check  includes  checks  provided  to  a 
customer  of  the  bank  in  connection  with 
customer  deposit  account  activity,  such  as 
account  disbursements  and  interest 
payments.  The  definition  also  includes 
checks  acquired  fiom  a  bank  by 
noncustomers  for  remittance  purposes,  such 
as  certain  loan  disbursement  che^. 
Cashier’s  checks  provided  to  customers  or 
others  are  often  labeled  as  “cashier’s  check,” 
“officer’s  check,”  or  “official  check.”  The 
definition  excludes  checks  that  a  bank  draws 
on  itself  for  other  purposes,  such  as  to  pay 
employees  and  vendors,  and  checks  issued 
by  the  bank  in  connection  with  a  payment 
service,  such  as  a  payroll  or  a  bill-paying 


service.  Cashier’s  checks  generally  are  sold 
by  banks  to  substitute  the  bank’s  credit  for 
the  customer’s  credit  and  thereby  enhance 
the  collectibility  of  the  checks.  A  check 
issued  in  connection  with  a  payment  service 
generally  is  provided  as  a  convenience  to  the 
customer  rather  than  as  a  guarantee  of  the 
check’s  collectibility.  In  addition,  such 
checks  are  often  more  difficult  to  distinguish 
fit)m  other  types  of  checks  than  are  cashier’s 
checks  as  defined  by  this  regulation. 

J.  229.2(j)  Certified  Check 

1.  The  Act  defines  a  certified  check  as  one 
to  which  a  bank  has  certified  that  the 
drawer’s  signature  is  genuine  and  that  the 
bank  has  set  aside  funds  to  pay  the  check. 
Under  the  Uniform  Commercial  Code, 
certification  of  a  check  means  the  bank’s 
signed  agreement  that  it  will  honor  the  check 
as  presented  (U.C.C.  3-409).  The  regulation 
defines  certified  check  to  include  both  the 
Act’s  and  .U.C.C.’s  definitions. 

K.  229.2(k)  Check 

1.  Check  is  defined  in  section  602(7)  of  the 
Act  as  a  negotiable  demand  draft  drawn  on 
or  payable  through  an  office  of  a  depository 
institution  located  in  the  United  States, 
excluding  noncash  items.  The  regulation 
includes  six  categories  of  instruments  within 
the  definition  of  check. 

2.  The  first  category  is  negotiable  demand 
drafts  drawn  on,  or  payable  through  or  at,  an 
office  of  a  bank.  As  the  definition  of  bank 
includes  only  offices  located  in  the  United 
States,  this  category  is  limited  to  checks 
drawn  on,  or  payable  through  or  at,  a  banking 
office  located  in  the  United  States. 

3.  The  Act  treats  drafts  payable  through  a 
bank  as  checks,  even  though  under  the  U.CC. 
the  payable-through  bank  is  a  collecting  bank 
to  make  presentment  and  generally  is  not 
authorized  to  make  payment  (U.C.C.  4- 
106(a)).  The  Act  does  not  expressly  address 
items  that  are  payable  at  a  bank.  This 
regulation  treats  both  payable-through  and 
payable-at  demand  drafts  as  checks.  The 
Board  believes  that  treating  demand  drafts 
payable  at  a  bank  as  checks  will  not  have  a 
substantial  effect  on  the  operations  of 
payable-at  banks — by  far  the  largest 
proportion  of  payable-at  items  are  not 
negotiable  demand  drafts,  but  time  items, 
such  as  commercial  paper,  bonds,  notes, 
bankers’  acceptances,  and  securities.  These 
time  items  are  not  covered  by  the 
requirements  of  the  Act  or  this  regulation. 
(The  treatment  of  payable-through  drafts  is 
discussed  in  greater  detail  in  connection  with 
the  definitions  of  local  check  and  paying 
bank.) 

4.  The  second  category  is  checks  drawn  on 
Federal  Reserve  Banks  and  Federal  Home 
Loan  Banks.  Principal  and  interest  payments 
on  federal  debt  instruments  often  are  paid 
with  checks  drawn  on  a  Federal  Reserve 
Bank  as  fiscal  agent  of  the  United  States,  and 
these  fiscal  agency  checks  are 
indistinguishable  from  other  checks  drawn 
on  Federal  Reserve  Banks.  (See  31  C3TI  Part 
355.)  Federal  Reserve  Bank  checks  also  are 
used  by  some  banks  as  substitutes  for 
cashier’s  or  teller’s  checks.  Similarly,  savings 
and  loan  associations  often  use  che^  drawn 
on  Federal  Home  Loan  Banks  as  teller’s 
checks.  The  definition  of  check  includes 
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checks  drawn  on  Federal  Home  Loan  Banks 
and  Federal  Reserve  Banks  because  in  many 
cases  they  are.  the  functional  equivalent  of 
Treasury  checks  or  teller’s  checks. 

5.  The  third  and  fourth  categories  of 
instrument  included  in  the  definition  of 
check  refer  to  government  checks.  The  Act 
refers  to  checlu  drawn  on  the  U.S.  Treasury, 
even  though  these  instruments  are  not  drawn 
on  or  payable  through  an  office  of  a 
depository  institution,  and  checks  drawn  by 
state  and  local  governments.  The  Act  also 
gives  the  Board  authority  to  define 
functionally  equivalent  instruments  as 
depository  checks.^  Thus,  the  Act  is  intended 
to  apply  to  instruments  other  than  those  that 
meet  the  strict  definition  of  check  in  section 
602(7)  of  the  Act.  Checks  and  warrants  drawn 
by  states  and  local  governments  often  are 
used  for  the  purposes  of  making 
unemployment  compensation  payments  and 
other  payments  that  are  important  to  the 
recipients.  Consequently,  the  Board  has 
expressly  defined  check  to  include  drafts 
drawn  on  the  U.S.  Treasury  and  drafts  or 
warrants  drawn  by  a  state  or  a  unit  of  general 
local  government  on  itself. 

6.  The  fifth  category  of  instrument 
included  in  the  definition  of  check  is  U.S. 
Postal  Service  money  orders.  These 
instruments  are  defined  as  checks  because 
they  often  are  used  as  a  substitute  for  checks 
by  consumers,  even  though  money  orders  are 
not  negotiable  under  Postal  Service 
regulations.  The  Board  has  not  provided 
specific  rules  for  other  types  of  money 
orders;  these  instruments  generally  are  drawn 
on  or  payable  through  or  payable  at  banks 
and  are  treated  as  checks  on  that  basis. 

7.  The  sixth  and  final  category  of 
instrument  included  in  the  definition  of 
check  is  traveler’s  checks  drawn  on  or 
payable  through  or  at  a  bank.  Traveler’s 
check  is  defined  in  paragraph  (hh)  of  this 
section. 

8.  Finally,  for  the  purposes  of  Subpart  C, 
and  in  connection  therewith.  Subpart  A,  the 
definition  of  check  includes  nonnegotiable 
demand  drafts  because  these  instruments  are 
often  handled  as  cash  items  in  the  forward 
collection  process. 

9.  The  definition  of  check  does  not  include 
an  instrument  payable  in  a  foreign  currency 
(i.e.,  other  than  in  United  States  money  as 
defined  in  31  U.S.C.  5101)  or  a  credit  card 
draft  (i.e.,  a  sales  draft  used  by  a  merchant 

or  a  draft  generated  by  a  bank  as  a  result  of 
a  cash  advance),  or  an  ACH  debit  transfer. 
The  definition  of  check  includes  a  check  that 
a  bank  may  supply  to  a  customer  as  a  means 
of  accessing  a  credit  line  without  the  use  of 
a  credit  card. 

L.  229.2(1)  [Reserved] 

M.  229.2(m)  Check  Processing  Region 

1.  The  Act  defines  this  term  as  “the 

geographic  area  served  by  a  Federal  Reserve 
bank  check  processing  center  or  such  larger 
area  as  the  Board  may  prescribe  by 
regulations.’’  The  Board  has  defined  check 


'Section  602(11)  of  the  Act  (12  U.S.C.  4001(11)) 
dehnes  “depository  check”  as  “any  cashier’s  check, 
certified  check,  teller’s  check,  and  any  other 
functionally  equivalent  instrument  as  determined 
by  the  Board.” 


processing  region  as  the  territory  served  by 
one  of  the  46  Federal  Reserve  head  offices, 
branches,  or  regional  check  processing 
centers.  Appendix  A  includes  a  list  of  routing 
numbers  arranged  by  Federal  Reserve  Bank 
office.  The  definition  of  check  processing 
region  is  key  to  determining  whether  a  check 
is  consider^  local  or  nonlocal. 

N.  229.2(n)  Consumer  Account 

1.  Consumer  account  is  defined  as  an 
account  used  primarily  for  personal,  family, 
or  household  purposes.  An  account  that  does 
not  meet  the  definition  of  consumer  account 
is  a  nonconsumer  account.  Both  consumer 
and  nonconsumer  accounts  are  subject  to  the 
requirements  of  this  regulation,  including  the 
requirement  that  funds  be  made  available 
according  to  specific  schedules  and  that  the 
bank  make  specified  disclosures  of  its 
availability  policies.  Section  229.18(b) 
(notices  at  branch  locations)  and  §  229.18(e) 
(notice  of  changes  in  policy)  apply  only  to 
consvuner  accounts.  Section  229.13(g)(2) 
(one-time  exception  notice)  and  §  229.19(d) 
(use  of  calculated  availability)  apply  only  to 
nonconsumer  accounts. 

O.  229.2(o)  Depositary  Bank 

1.  The  regulation  uses  the  term  depositary 
bank  rather  than  the  term  receiving 
depository  institution.  Receiving  depository 
institution  is  a  term  unique  to  the  Act,  while 
depositary  bank  is  the  term  used  in  Article 

4  of  the  U.C.C.  and  Regulation ). 

2.  A  depositary  bank  includes  the  bank  in 
which  the  check  is  first  deposited.  If  a  foreign 
office  of  a  U.S.  or  foreign  bank  sends  checks 
to  its  U.S.  correspondent  bank  for  forward 
collection,  the  U.S.  correspondent  is  the 
depositary  bank  because  foreign  offices  of 
banks  are  not  included  in  the  definition  of 
bank. 

3.  If  a  customer  deposits  a  check  in  its 
account  at  a  bank,  the  customer’s  bank  is  the 
depositary  bank  with  respect  to  the  check. 

For  example,  if  a  person  deposits  a  check 
into  an  account  at  a  nonproprietary  ATM,  the 
bank  holding  the  account  into  which  the 
check  is  deposited  is  the  depositary  bank 
even  though  another  bank  may  service  the 
nonproprietary  ATM  and  send  the  check  for 
collection.  (Under  §229.35  the  depositary 
bank  may  agree  with  the  bank  servicing  the 
nonproprietary  ATM  to  have  the  servicing 
bank  place  its  own  indorsement  on  the  check 
as  the  depositary  bank.  For  the  purposes  of 
Subpart  C,  the  bank  applying  its  indorsement 
as  the  depositary  bank  indorsement  on  the 
check  is  the  depositary  bank.) 

4.  For  purposes  of  Subpart  B,  a  bank  may 
act  as  both  the  depositary  bank  and  the 
paying  bank  with  respect  to  a  check,  if  the 
check  is  payable  by  the  tank  in  which  it  was 
deposited,  or  if  the  check  is  payable  by  a 
nonbank  payor  and  payable  through  or  at  the 
bank  in  which  it  was  deposited.  A  bank  also 
is  considered  a  depositary  bank  with  respect 
to  checks  it  receives  as  payee.  For  example, 

a  bank  is  a  depositary  bank  with  respect  to 
checks  it  receives  for  loan  repayment,  even 
though  these  checks  are  not  deposited  in  an 
account  at  the  bank.  Because  these  checks 
would  not  be  “deposited  to  accounts,”  they 
would  not  be  subject  to  the  availability  or 
disclosure  requirements  of  Subpart  B. 


P.  229.2(p)  Electronic  Payment 

1.  Electronic  payment  is  defined  to  mean 

a  wire  transfer  as  defined  in  §  229.2(11)  or  an 
ACH  credit  transfer.  The  Act  requires  that 
funds  deposited  by  wire  transfer  be  made 
available  for  withdrawal  on  the  business  day 
following  deposit  but  expressly  leaves  the 
definition  of  the  term  wire  transfer  to  the 
Board.  Because  ACH  credit  transfers 
frequently  involve  important  consumer 
payments,  such  as  wages,  the  regulation 
requires  that  funds  deposited  by  ACH  credit 
transfers  be  available  for  withdrawal  on  the 
business  day  following  deposit. 

2.  ACH  debit  transfers,  even  though  they 
may  be  transmitted  electronically,  are  not 
defined  as  electronic  payments  tecause  the 
receiver  of  an  ACH  debit  transfer  has  the 
right  to  return  the  transfer,  which  would 
reverse  the  credit  given  to  the  originator. 

Thus,  ACH  debit  transfers  are  more  like 
checks  than  wire  transfers.  Further,  bank 
customers  that  receive  funds  by  originating 
ACH  debit  transfers  are  primarily  large 
corporations,  which  generally  would  be  able 
to  negotiate  with  their  banks  for  prompt 
availability. 

3.  A  point-of-sale  transaction  would  not  be 
considered  an  electronic  payment  unless  the 
transaction  was  effected  %  means  of  an  ACH 
credit  transfer  or  wire  transfer. 

Q.  229.2(q)  Forward  Collection 

1.  Forward  collection  is  defined  to  mean 
the  process  by  which  a  bank  sends  a  check 
to  the  paying  bank  for  payment  as 
distinguished  from  the  process  by  which  the 
check  is  returned  after  nonpayment.  Noncash 
collections  are  not  included  in  the  term 
forward  collection. 

R.  229.2(r)  Local  Check 

1.  Local  check  is  defined  as  a  check 
payable  by  or  at  a  local  paying  bank,  or,  in 
the  case  of  nonbank  payors,  payable  through 
a  local  paying  bank.  A  check  payable  by  a 
local  bank  but  payable  throu^  a  nonlocal 
bank  is  a  local  check.  Conversely,  a  check 
payable  through  a  local  bank  but  payable  by 
a  nonlocal  bank  is  a  nonlocal  check.  Where 
two  banks  are  named  on  a  check  and  neither 
is  designated  as  a  payable-through  bank,  the 
check  is  considered  payable  by  either  bank 
and  may  be  considered  local  or  nonlocal 
depending  on  the  bank  to  which  it  is  sent  for 
payment.  Generally,  the  depositary  bank  may 
rely  on  the  routing  number  to  determine 
whether  a  check  is  local  or  nonlocal. 
Appendix  A  includes  a  list  of  routing 
numbers  arranged  by  Federal  Reserve  Bank 
Office  to  assist  persons  in  determining 
whether  or  not  such  a  check  is  local.  If, 
however,  a  check  is  payable  by  one  bank  but 
payable  through  another  bank,  the  routing 
number  appearing  on  the  check  will  be  that 
of  the  payable-through  bank,  not  the  paying 
bank.  Many  credit  union  share  drafts  and 
certain  other  checks  payable  by  banks  are 
payable  through  other  banks.  In  such  cases, 
the  routing  number  cannot  be  relied  on  to 
determine  whether  the  check  is  local  or 
nonlocal.  For  payable-through  checks  that 
meet  the  labeling  requirements  of  §  229.36(e). 
the  depositary  bank  may  rely  on  the  four- 
digit  routing  symbol  of  the  paying  bank  that 
is  printed  on  the  face  of  the  check  as  required 
by  that  section,  e.g.,  in  the  title  plate,  but  not 
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on  the  first  four  digits  of  the  payable-through 
bank’s  routing  number  printed  in  magnetic 
ink  in  the  MICR  line  or  in  fractional  form,  to 
determine  whether  the  check  is  local  or 
nonlocal. 

S.  229.2(s)  Local  Paying  Bank 

1.  Local  paying  bank  is  defined  as  a  paying 
bank  located  in  the  same  check  processing 
region  as  the  branch  or  proprietary  ATM  of 
the  depositary  bank. 

2.  Examples. 

a.  If  a  check  that  is  payable  by  a  bank  that 
is  located  in  the  same  check  processing 
region  as  the  depositary  bank  is  payable 
through  a  bank  located  in  another  check 
processing  region,  the  check  is  considered 
local  or  nonlocal  depending  on  the  location 
of  the  bank  by  which  it  is  payable  even  if  the 
check  is  sent  to  the  nonlocal  bank  for 
collection. 

b.  The  location  of  the  depositary  bank  is 
determined  by  the  physical  location  of  the 
branch  or  proprietary  ATM  at  which  a  check 
is  deposited.  If  the  branch  of  the  depositary 
bank  located  in  one  check  processing  region 
sends  a  check  to  the  depositary  bank’s  central 
fecility  in  another  check  processing  region, 
and  the  central  facility  is  in  the  same  check 
processing  region  as  the  paying  bank,  the 
check  is  still  considered  nonlocal.  (See 
Commentary  on  definition  of  paying  bank.) 

T.  229.2(t)  Merger  Transaction 

1.  Merger  transaction  is  a  term  used  in 
Subparts  B  and  C  in  connection  with 
transition  rules  for  merged  banks.  It 
encompasses  mergers,  consolidations,  and 
purchase/assumption  transactions  of  the  type 
that  usually  must  be  approved  under  the 
Bank  Merger  Act  (12  U.S.C.  1828(c))  or 
similar  statutes;  it  does  not  encompass 
acquisitions  of  a  bank  imder  the  Bank 
Holding  Company  Act  (12  U.S.C.  1842) 
where  an  acquired  bank  maintains  its 
separate  corporate  existence. 

2.  Regulation  CC  adopts  a  one-year 
transition  period  for  banks  that  are  party  to 
a  merger  transaction  during  which  the 
merged  banks  will  continue  to  be  treated  as 
separate  entities.  (See  §§  229.19(g)  and 
229.40.) 

U.  229.2(u)  Noncash  Item 

1.  The  Act  defines  the  term  check  to 
exclude  noncash  items,  and  defines  noncash 
items  to  include  checks  to  which  another 
document  is  attached,  checks  accompanied 
by  special  instructions,  or  any  similar  item 
classified  as  a  noncash  item  in  the  Board’s 
regulation.  To  qualify  as  a  noncash  item,  an 
item  must  be  handled  as  such  and  may  not 
be  handled  as  a  cash  item  by  the  depositary 
bank. 

2.  The  regulation’s  definition  of  noncash*^ 
item  also  includes  checks  that  consist  of 
more  than  a  single  thickness  of  paper  (except 
checks  that  qualify  for  handling  by 
automated  check  processing  equipment,  e.g. 
those  placed  in  carrier  envelopes)  and  checks 
that  have  not  been  preprinted  or  post- 
encoded  in  magnetic  ink  with  the  paying 
bank’s  routing  number,  as  well  as  checks 
with  documents  attached  or  accompanied  by 
special  instructions.  (In  the  context  of  this 
definition,  paying  bank  refers  to  the  paying 
bank  as  defined  for  purposes  of  Subpart  C.) 


3.  A  check  that  has  been  preprinted  or 
post-encoded  with  a  routing  munber  that  has 
been  retired  (e.g.,  because  of  a  merger)  for  at 
least  three  years  is  a  noncash  item  imless  the 
current  number  is  added  for  processing 
purposes  by  placing  the  check  in  an  encoded 
carrier  envelope  or  adding  a  strip  to  the 
check. 

4.  Checks  that  are  accompanied  by  special 
instructions  are  also  noncash  items.  For 
example,  a  person  concerned  about  whether 
a  check  will  be  paid  may  request  the 
depositary  bank  to  send  a  check  for 
collection  as  a  noncash  item  with  an 
instruction  to  the  paying  bank  to  notify  the 
depositary  bank  promptly  when  the  check  is 
paid  or  dishonored. 

5.  For  purposes  of  forward  collection,  a 
copy  of  a  check  is  neither  a  check  nor  a 
noncash  item,  but  may  be  treated  as  either. 
For  purposes  of  return,  a  copy  is  generally  a 
notice  in  lieu  of  return.  (See  §§  229.30(f)  and 
229.31(f).) 

V.  229.2(v)  (Reserved] 

W.  229.2(w)  [Reserved] 

X.  229.2(x)  [Reserved] 

Y.  229.2(y)  [Reserved] 

Z.  229.2(z)  Pa)ring  Bank 

1.  The  regulation  uses  this  term  in  lieu  of 
the  Act’s  “originating  depository  institution.’’ 
For  purposes  of  Subpart  B,  the  term  paying 
bank  includes  the  payor  bank,  the  payable- 

at  bank  to  which  a  check  is  sent,  or,  if  the 
check  is  payable  by  a  nonbank  payor,  the 
bank  through  which  the  check  is  payable  and 
to  which  it  is  sent  for  pa3rment  or  collection. 
For  purposes  of  Subpart  C,  the  term  includes 
the  payable-through  bank  and  the  bank 
whose  routing  number  appears  on  the  check 
regardless  of  whether  the  check  is  payable  by 
a  different  bank,  provided  that  the  check  is 
sent  for  payment  or  collection  to  the  payable- 
through  bank  or  the  bank  whose  routing 
number  appears  on  the  check. 

2.  Under  §§  229.30  and  229.36(a),  a  bank 
designated  as  a  payable-through  bank  or 
payable-at  bank  and  to  which  the  check  is 
sent  for  payment  or  collection  is  responsible 
for  the  expedited  return  of  checks  and  notice 
of  nonpayment  requirements  of  Subpart  C. 
The  payable-through  or  payable-at  bank  may 
contract  with  the  payor  with  respect  to  its 
liability  in  discharging  these  responsibilities. 
The  Board  believes  that  the  Act  makes  a  clear 
connection  between  availability  and  the  time 
it  takes  for  checks  to  be  cleared  and  returned. 
Allowing  the  payable-through  bank 
additional  time  to  forward  checks  to  the 
payor  and  await  return  or  pay  instructions 
from  the  payor  would  delay  the  return  of 
these  checks,  increasing  the  risks  to 
depositary  banks.  Subpart  C  places  on 
payable-through  and  payable-at  banks  the 
requirements  of  expeditious  return  based  on 
the  time  the  payable-through  or  payable-at 
bank  received  die  check  for  forward 
collection. 

3.  If  a  check  is  sent  for  forward  collection 
based  on  the  routing  number,  the  bank 
associated  with  the  routing  number  is  a 
paying  bank  for  the  purposes  of  Subpart  C 
requirements,  including  notice  of 
nonpayment,  even  if  the  check  is  not  drawn 


by  a  customer  of  that  bank  or  the  check  is 
fraudulent. 

4.  The  phrase  “and  to  which  [the  check]  is 
sent  for  payment  or  collection’’  includes 
sending  not  only  the  physical  check,  but 
information  reg^ing  the  check  under  a 
truncation  arrangement. 

5.  Federal  Reserve  Banks  and  Federal 
Home  Loan  Banks  are  also  paying  banks 
under  all  subparts  of  the  regulation  with 
respect  to  checks  payable  by  them,  even 
though  such  banks  are  not  defined  as  banks 
for  purposes  of  Subpart  B. 

AA.  229.2(aa)  Proprietary  ATM 

1.  All  deposits  at  nonproprietary  ATMs  are 
treated  as  deposits  of  nonlocal  checks,  and 
deposits  at  proprietary  ATMs  generally  are 
treated  as  deposits  at  banking  offices.  The 
Conference  Report  on  the  Act  indicates  that 
the  special  availability  rules  for  deposits 
received  through  nonproprietary  ATMs  are 
provided  because  “nonproprietary  ATMs 
today  do  not  distinguish  among  check 
deposits  or  between  check  and  cash 
deposits”  (H.R.  Rep.  No.  261, 100th  Cong., 

1st  Sess.  at  179  (1987)).  Thus,  a  deposit  of 
any  combination  of  cash  and  chec^  at  a 
nonproprietary  ATM  may  be  treated  as  if  it 
were  a  deposit  of  nonlocal  checks,  because 
the  depositary  bank  does  not  know  the 
makeup  of  the  deposit  and  consequently  is 
unable  to  place  different  holds  on  cash,  local 
check,  and  nonlocal  check  deposits  made  at 
the  ATM. 

2.  A  colloquy  between  Senators  Proxmire 
and  Dodd  during  the  floor  debate  on  the 
Competitive  Equality  Banking  Act  (133  Cong. 
Rec.  Si 1289  (Aug.  4, 1987))  indicates  that 
whether  a  bank  operates  the  ATM  is  the 
primary  criterion  in  determining  whether  the 
ATM  is  proprietary  to  that  bank.  Because  a 
bank  should  be  capable  of  ascertaining  the 
composition  of  deposits  made  to  an  ATM 
operated  by  that  bank,  an  exception  to  the 
availability  schedules  is  not  warranted  for 
these  deposits.  If  more  than  one  bank  meets 
the  “owns  or  operates”  criterion,  the  ATM  is 
considered  proprietary  to  the  bank  that 
operates  it.  For  the  purpose  of  this  definition, 
the  bank  that  operates  an  ATM  is  the  bank 
that  puts  checlu  deposited  into  the  ATM  into 
the  forward  collection  stream.  An  ATM 
owned  by  one  or  more  banks,  but  operated 
by  a  nonbank  servicer,  is  considered 
proprietary  to  the  bank  or  banks  that  own  it. 

3.  The  Act  also  includes  location  as  a  factor 
in  determining  whether  an  ATM  that  is  either 
owned  or  operated  by  a  bank  is  proprietary 
to  that  bank.  The  definition  of  proprietary 
A’TM  includes  an  ATM  located  on  the 
premises  of  the  bank,  either  inside  the  branch 
or  on  its  outside  wall,  regardless  of  whether 
the  ATM  is  owned  or  operated  by  that  bank. 
Because  the  Act  also  defines  a  proprietary 
ATM  as  one  that  is  “in  close  proximity”  to 
the  bank,  the  regulation  defines  an  A'TM 
located  within  50  feet  of  a  bank  to  be 
proprietary  to  that  bank  unless  it  is  identified 
as  being  owned  or  operated  by  another  entity. 
The  Board  believes  that  the  statutory 
proximity  test  was  designed  to  apply  to 
situations  where  it  would  appear  to  the 
depositor  that  the  ATM  is  run  by  his  or  her 
bank,  because  of  the  proximity  of  the  ATM 

to  the  bank.  The  Board  believes  that  an  ATM 
located  within  50  feet  of  a  banking  office 
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would  be  presumed  proprietary  to  that  bank 
unless  it  is  clearly  identified  as  being  owned 
or  operated  by  another  entity. 

BB.  229.2(bb)  Qualified  Returned  Check 

1.  Subpart  C  requires  the  paying  bank  and 
returning  bank(s)  to  return  checks  in  an 
expeditious  manner.  The  banks  may  meet 
this  responsibility  by  returning  a  check  to  the 
depositary  bank  by  die  same  general  means 
used  for  forward  collection  of  a  check  fiom 
the  depositary  bank  to  the  paying  bank.  One 
way  to  speed  the  return  process  is  to  prepare 
the  reUimed  check  for  automated  processing. 
Rehuned  checks  can  be  automated  by  either 
the  pa)ring  bank  or  a  returning  bank  by 
placing  the  returned  check  in  a  carrier 
envelope  or  by  placing  a  strip  on  the  bottom 
of  the  returned  check  and  encoding  the 
envelope  or  strip  with  the  routing  number  of 
the  depositary  l»nk,  the  amoimt  of  the  check, 
and  a  special  retmn  identifier.  Returned 
checks  are  identified  by  placing  a  “2”  in 
position  44  of  the  MICR  line.  (See  American 
National  Standards  Committee  on  Financial 
Services,  Specification  for  the  Placement  and 
Location  of  MICR  Printing,  X9.13  (Sept.  8, 
1983)  hereinafter  referred  to  as  “ANSI  X9.13- 
1983.”) 

2.  Generally,  imder  the  standard  of  care 
imposed  by  §  229.38,  a  paying  or  returning 
bank  would  be  liable  for  any  damages 
incurred  due  to  misencoding  of  the  routing 
number,  the  amount  of  the  check,  or  return 
identifier  on  a  qualified  rehuned  check 
unless  the  error  was  due  to  problems  with 
the  depositary  bank’s  indorsement.  (See  also 
discussion  of  §  229.38(c).)  A  qualified 
returned  check  that  contains  an  encoding 
error  would  still  be  a  qualified  rehuned 
check  for  purposes  of  the  regulation. 

3.  A  qualified  returned  check  need  not 
contain  the  elements  of  a  check  drawn  on  the 
depositary  bank,  such  as  the  name  of  the 
depositary  bank.  Because  indorsements  and 
other  information  on  carrier  envelopes  or 
strips  will  not  appear  on  a  returned  check 
itself,  banks  will  wish  to  retain  carrier 
envelopes  and/or  microfilm  or  other  records 
of  carrier  envelopes  or  strips  with  their  check 
records. 

CC.  229.2(cc)  Returning  Bank 

1.  Returning  bank  is  defined  to  mean  any 
bank  (excluding  the  paying  bank  and  the 
depositary  bank)  handling  a  rehuned  check. 
A  rehiming  bank  may  or  may  not  be  a  bank 
that  handled  the  rehuned  check  in  the 
forward  collection  process.  A  returning  bank 
includes  a  bank  that  agrees  to  handle  a 
rehuned  check  for  exp^itious  return  to  the 
depositary  bank  under  §  229.31(a).  A 
returning  bank  is  also  a  collecting  bank  for 
the  purpose  of  a  collecting  bank’s  duty  to 
exercise  ordinary  care  under  U.C.C.  4-202(b) 
and  is  analogous  to  a  collecting  bank  for 
purposes  of  final  settlement.  (See 
Commentary  to  §  229.35(b).) 

DD.  229.2(dd)  Routing  Niunber 

1.  Each  bank  is  assigned  a  routing  number 
by  Thomson  Financial  Publishing  Ina,  as 
agent  for  the  American  Bankers  Association. 
The  routing  number  takes  two  forms — a 
fiactional  form  and  a  nine-digit  form.  A 
paying  bank  is  identified  by  both  the 
fractional  form  routing  number  (which 


normally  appears  in  the  upper  right  hand 
comer  of  the  check)  and  the  nine-digit  form. 
The  nine-digit  routing  niunber  of  the  paying 
bank  generally  is  printed  in  magnetic  ink 
near  the  bottom  of  the  check  (the  MICR  strip; 
see  ANSI  X9.13-1983).  Subpart  C  requires 
depositary  banks  and  subsequent  collecting 
banks  to  place  their  routing  numbers-in  nine¬ 
digit  form  in  their  indorsements. 

EE.  229.2(ee)  [Reserved] 

FF.  229.2(ff)  [Reserved]  ^ 

GG.  229.2(gg)  Teller’s  Check 
1.  Teller’s  check  is  defined  in  the  Act  to 
mean  a  check  issued  by  a  depository 
institution  and  drawn  on  another  depository 
institution.  The  definition  in  the  regulation 
includes  not  only  checks  drawn  by  a  bank  on 
another  bank,  but  also  checks  payable 
through  or  at  a  bank.  This  would  include 
checks  drawn  on  a  nonbank,  as  long  as  the 
check  is  payable  through  or  at  a  bai^.  The 
definition  does  not  include  checks  that  are 
drawn  by  a  nonbank  on  a  nonbank  even  if 
payable  through  or  at  a  bank.  The  definition 
includes  checks  provided  to  a  customer  of 
the  bank  in  connection  with  customer 
deposit  accoimt  activity,  such  as  account 
disbursements  and  interest  payments.  The 
definition  also  includes  checks  acquired  from 
a  bank  by  a  noncustomer  for  remittance 
purposes,  such  as  certain  loan  disbursement 
checks.  The  definition  excludes  checks  used 
by  the  bank  to  pay  employees  or  vendors  and 
checks  issued  by  the  btEmk  in  connection  with 
a  payment  service,  such  as  a  payroll  or  a  bill¬ 
paying  service.  Teller’s  checks  generally  are 
sold  by  banks  to  substitute  the  bank’s  credit 
for  the  customer’s  credit  and  thereby  enhance 
the  collectibility  of  the  checks.  A  check 
issued  in  connection  with  a  payment  service 
generally  is  provided  as  a  convenience  to  the 
customer  rather  than  as  a  guarantee  of  the 
check’s  collectibility.  In  addition,  such 
checks  are  often  more  difficult  to  distinguish 
from  other  types  of  checks  than  are  teller’s 
checks  as  defined  by  this  regulation. 

HH.  229.2(hh)  Traveler’s  Check 

1.  The  Act  and  regulation  require  that 
traveler’s  checks  be  treated  as  cashier’s, 
teller’s,  or  certified  checks  when  a  new 
depositor  opens  an  account.  (See  §  229.13(a); 
12  U.S.C.  4003(a)(1)(C).)  The  Act  does  not 
define  traveler’s  check. 

2.  One  element  of  the  definition  states  that 
a  traveler’s  check  is  “drawn  on  or  payable  - 
through  or  at  a  bank.”  Traveler’s  checks  that 
are  not  issued  by  banks  may  not  have  any 
words  on  them  identifying  a  bank  as  drawee 
or  paying  agent,  hut  may  bear  unique  routing 
numbers  with  an  8000  prefix  that  identifies 

a  bank  as  paying  agent. 

3.  Because  a  traveler’s  check  is  payable  by, 
at,  or  through  a  bank,  it  is  also  a  check  for 
purposes  of  this  regulation.  When  not  subject 
to  the  next-day  availability  requirement  for 
new  accounts,  a  traveler’s  check  should  be 
treated  as  a  local  or  nonlocal  check 
depending  on  the  location  of  the  paying 
bank.  The  depositary  bank  may  rely  on  the 
designation  of  the  paying  bank  by  the  routing 
number  to  determine  whether  local  or 
nonlocal  treatment  is  required. 


n.  229.2(ii)  Uniform  Commercial  Code 

1.  Uniform  Commercial  Code  is  defined  as 
the  version  of  the  Code  adopted  by  the 
individual  states.  For  purposes  of  uniform 
citation,  all  citations  to  the  U.C.C.  in  this  part 
refer  to  the  Official  Text  as  approved  by  the 
American  Law  Institute  and  the  National 
Conference  of  Commissioners  on  Uniform 
State  Laws. 

JJ.  229.2(jj)  [Reserved] 

KK.  229.2(kk)  Unit  of  General  Local 
Government 

1.  Unit  of  general  local  government  is 
defined  to  include  a  city,  county,  parish, 
town,  township,  village,  or  other  general 
purpose  political  subdivision  of  a  state.  The 
term  does  not  include  special  purpose  units, 
such  as  school  districts,  water  districts,  or 
Indian  nations. 

LL.  229.2(11)  Wire  Transfer 

1.  The  Act  delegates  to  the  Board  the 
authority  to  define  the  term  wire  transfer. 

The  regulation  defines  wire  transfer  as  an 
unconditional  order  to  a  bank  to  pay  a  fixed 
or  determinable  amount  of  money  to  a 
beneficiary,  upon  receipt  or  on  a  day  stated 
in  the  order,  that  is  transmitted  by  electronic 
or  other  means  over  certain  networks  or  on 
the  books  of  banks  and  that  is  used  primarily 
to  transfer  funds  between  commercial 
accounts.  ’’Unconditional”  means  that  no 
condition,  such  as  presentation  of 
documents,  must  be  met  before  the  bank 
receiving  the  order  is  to  make  payment.  A 
wire  transfer  may  be  transmitted  by 
electronic  or  other  means.  ’■'Electronic 
means”  include  computer-to-computer  links, 
on-line  terminals,  telegrams  (including  TWX, 
TELEX,  or  similar  me^ods  of 
communication),  telephone  calls,  or  other 
similar  methods.  Fedwire  (the  Federal 
Reserve’s  wire  transfer  network),  CHIPS 
(Clearing  House  Interbank  Payments  System, 
operated  by  the  New  York  Clearing  House), 
and  book  transfers  among  banks  or  within 
one  bank  are  covered  by  this  definition. 
Credits  for  credit  and  debit  card  transactions 
are  not  wire  transfers.  The  term  wire  transfer 
excludes  electronic  fund  transfers  as  that 
term  is  defined  by  the  Electronic  Fund 
Transfer  Act. 

MM.  229.2(mm)  [Reserved] 

NN.  229.2(nn)  Good  Faith 
1.  This  definition  of  good  faith  derives 
fium  U.C.C.  3-103(a)(4). 

OO.  229.2(oo)  Interest  Compensation 
1.  This  calculation  of  interest 
compensation  derives  from  U.C.C.  4A- 
506(b].  (See  §§  229.34(d)  and  229.36(f).) 

in“Section  229.3  Administrative 
Enforcement  [Reserved] 

IV.  Section  229.10  Next-Day  Availability 
A.  Business  Days  and  Banking  Days 
1.  This  section,  as  well  as  other  provisions 
of  this  subpart  governing  the  availability  of 
funds,  provides  that  funds  must  be  made 
available  for  withdrawal  not  later  than  a 
specified  number  of  business  days  following 
the  banking  day  on  which  the  funds  are 
deposited.  Thus,  a  deposit  is  considered 
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made  only  on  a  banking  day,  i.e.,  a  day  that 
the  bank  is  open  to  the  public  for  carrying 
on  substantially  all  of  its  banking  functions. 
For  example,  if  a  deposit  is  made  at  an  ATM 
on  a  Saturday,  Sunday,  or  other  day  on 
which  the  bank  is  closed  to  the  public,  the 
deposit  is  considered  received  on  that  bank’s 
next  banking  day. 

2.  Nevertheless,  business  days  are  used  to 
determine  the  nvunber  of  days  following  the 
banking  day  of  deposit  that  funds  must  be 
available  for  withdrawal.  For  example,  if  a 
deposit  of  a  local  check  were  made  on  a 
Monday,  the  availability  schedule  requires 
that  funds  be  available  for  withdrawal  on  the 
second  business  day  after  deposit.  Therefore, 
funds  must  be  made  available  on  Wednesday 
regardless  of  whether  the  bank  was  closed  on 
Tuesday  for  other  than  a  standard  legal 
holiday  as  specified  in  the  definition  of 
business  day. 

229.10(a)  Cash  Deposits 

1.  This  paragraph  implements  the  Act’s 
requirement  for  next-day  availability  for  cash 
deposits  to  accounts  at  a  depositary  bank 
“staffed  by  individuals  employed  by  such 
institution."  2  Under  this  paragraph,  cash 
deposited  in  an  account  at  a  staffed  teller 
station  on  a  Monday  must  become  available 
for  withdrawal  by  the  start  of  business  on 
Tuesday.  It  must  become  available  for 
withdrawal  by  the  start  of  business  on 
Wednesday  if  it  is  deposited  by  mail,  at  a 
proprietary  ATM,  or  by  other  means  other 
than  at  a  staffed  teller  station. 

C.  229.10(b)  Electronic  Payments 

1.  The  Act  provides  next-day  availability 
for  funds  received  for  deposit  by  wire 
transfer.  The  regulation  uses  the  term 
electronic  payment,  rather  than  wire  transfer, 
to  include  both  wire  transfers  and  ACH  credit 
transfers  under  the  next-day  availability 
requirement.  (See  discussion  of  definitions  of 
automated  clearinghouse,  electronic 
payment,  and  wire  transfer  in  §  229.2.) 

2.  The  Act  requires  that  funds  received  by 
wire  transfer  be  available  for  withdrawal  not 
later  than  the  business  day  following  the  day 
a  wire  transfer  is  received.  This  paragraph 
clarifies  what  constitutes  receipt  of  an 
electronic  payment.  For  the  purposes  of  this 
paragraph,  a  bank  receives  an  electronic 
payment  when  the  bank  Reives  both 
payment  in  finally  collected  funds  and  the 
payment  instructions  indicating  the  customer 
accounts  to  be  credited  and  the  amount  to  be 
credited  to  each  account.  For  example,  in  the 
case  of  Fedwire,  the  bank  receives  finally 
collected  funds  at  the  time  the  payment  is 
made.  (See  12  CFR  210.31.)  Finally  collected 
funds  generally  are  received  for  an  ACH 
credit  transfer  when  they  are  posted  to  the 
receiving  bank’s  accoimt  on  the  settlement 
day.  In  certain  cases,  the  bank  receiving  ACH 
credit  payments  will  not  receive  the  specific 
payment  instructions  indicating  which 
accounts  to  credit  until  after  settlement  day. 
In  these  cases,  the  payments  are  not 
considered  received  until  the  information  on 
the  account  and  amount  to  be  credited  is 
received. 


^  Nothing  in  the  Act  or  this  regulation  affects 
terms  of  account  arrangements,  such  as  negotiable 
order  of  withdrawal  accounts,  which  may  require 
prior  notice  of  withdrawal.  (See  12  CFR  204.2(e)(2).) 


3.  This  paragraph  also  establishes  the 
extent  to  which  an  electronic  payment  is 
considered  made.  Thus,  if  a  participant  on  a 
private  network  fails  to  settle  and  the 
receiving  bank  receives  finally  settled  funds 
representing  only  a  partial  amount  of  the 
payment,  it  must  m^e  only  the  amoimt  that 
it  actually  received  available  for  withdrawal. 

4.  The  availability  requirements  of  this 
regulation  do  not  preempt  or  invalidate  other 
rules,  regulations,  or  agreements  which 
require  fonds  to  be  made  available  on  a  more 
prompt  basis.  For  example,  the  next-day 
availability  requirement  for  ACH  credits  in 
this  section  does  not  preempt  ACH 
association  rules  and  Treasury  regulations 
(31  CFR  part  210),  which  provide  that  the 
proceeds  of  these  credit  payments  be 
available  to  the  recipient  for  withdrawal  on 
the  day  the  bank  receives  the  funds. 

D.  229.10(c)  Certain  Check  Deposits 

1.  The  Act  generally  requires  that  funds  be 
made  available  on  the  business  day  following 
the  banking  day  of  deposit  for  Treasury 
checks,  state  and  local  government  checks, 
cashier’s  checks,  certified  checks,  teller’s 
checks,  and  “on  us”  checks,  under  specified 
conditions.  (Treasury  checks  are  checks 
drawn  on  the  Treasury  of  the  United  States 
and  have  a  routing  number  beginning  with 
the  digits  “0000.")  This  section  also  requires 
next-day  availability  for  additional  types  of 
checks  not  addressed  in  the  Act.  Checks 
drawn  on  a  Federal  Reserve  Bank  or  a 
Federal  Home  Loan  Bank  and  U.S.  Postal 
Service  money  orders  also  must  be  made 
available  on  the  first  business  day  following 
the  day  of  deposit  under  specified 
conditions.  For  the  purposes  of  this  section, 
all  checks  drawn  on  a  Federal  Reserve  Bank 
or  a  Federal  Home  Loan  Bank  that  contain  in 
the  MICR  line  a  routing  number  that  is  listed 
in  Appendix  A  are  subject  to  the  next-day 
availability  requirement  if  they  are  deposited 
in  an  account  held  by  a  payee  of  the  check 
and  in  person  to  an  employee  of  the 
depositary  bank^  regardless  of  the  purposes 
for  which  the  checlu  were  issued.  For  all 
new  accoimts,  even  if  the  new  account 
exception  is  not  invoked,  traveler’s  checks 
must  be  included  in  the  $5,000  aggregation 
of  checks  deposited  on  any  one  banking  day 
that  are  subject  to  the  next-day  availability 
requirement.  (See  §  229.13(a).) 

2.  Deposit  in  Account  of  Payee.  One 
statutory  condition  to  receipt  of  next-day 
availability  of  Treasury  checks,  state  and 
local  government  checks,  cashier’s  checks, 
certified  checks,  and  teller’s  checks  is  that 
the  check  must  be  “endorsed  only  by  the 
person  to  whom  it  was  issued.”  The  Act 
could  be  interpreted  to  include  a  check  that 
has  been  indorsed  in  blank  and  deposited 
into  an  account  of  a  third  party  that  is  not 
named  as  payee.  The  Board  believes  that 
such  a  check  presents  greater  risks  than  a 
check  deposited  by  the  payee  and  that 
(Dongress  did  not  intend  to  require  next-day 
availability  for  such  checks.  The  regulation, 
therefore,  provides  that  funds  must  be 
available  on  the  business  day  following 
deposit  only  if  the  check  is  deposited  in  an 
account  held  by  a  payee  of  the  check.  For  the 
purposes  of  this  section,  payee  does  not 
include  transferees  other  than  named  payees. 
The  regulation  also  applies  this  condition  to 


Postal  Service  money  orders  and  checks 
drawn  on  Federal  Reserve  Banks  and  Federal 
Home  Loan  Banks. 

3.  Deposits  Made  to  an  Employee  of  the 
Depositary  Bank. 

a.  In  most  cases,  next-day  availability  of 
the  proceeds  of  checks  subject  to  this  section 
is  conditioned  on  the  deposit  of  these  checks 
in  person  to  an  employee  of  the  depositary 
bank.  If  the  deposit  is  not  made  to  an 
employee  of  the  depositary  bank  on  the 
premises  of  such  bwk,  the  proceeds  of  the 
deposit  must  be  made  available  for 
withdrawal  by  the  start  of  business  on  the 
second  business  day  after  deposit,  under 
paragraph  (c)(2)  of  &is  section.  For  example, 
second-^ay  availability  rather  than  next-day 
availability  would  be  allowed  for  deposits  of 
checks  subject  to  this  section  made  at  a 
proprietary  ATM,  night  depository,  through 
the  mail  or  a  lock  box,  or  at  a  teller  station 
staffed  by  a  person  who  is  not  an  employee 
of  the  depositary  bank.  Second-day 
availability  also  may  be  allowed  for  deposits 
picked  up  by  an  employee  of  the  depositary 
bank  at  the  customer’s  premises;  such 
deposits  would  be  considered  made  upon 
receipt  at  the  branch  or  other  location  of  the 
depositary  bank. 

b.  In  the  case  of  Treasury  checks,  the  Act 
and  regulation  do  not  condition  the  receipt 
of  next-day  availability  to  deposits  at  staffed 
teller  stations.  Therefore,  Treasury  checks 
deposited  at  a  proprietary  ATM  must  be 
accorded  next-day  availability,  if  the  check  is 
deposited  to  an  account  of  a  payee  of  the 
check. 

4.  “On  Us"  Checks.  The  Act  and  regulation 
require  next-day  availability  for  “on  us” 
checks,  i.e.,  checks  deposited  in  a  branch  of 
the  depositary  bank  and  drawn  on  the  same 
or  another  branch  of  the  same  bank,  if  both 
branches  are  located  in  the  same  state  or 
check  processing  region.  Thus,  checks 
deposited  in  one  branch  of  a  bank  and  drawn 
on  another  branch  of  the  same  bank  must 
receive  next-day  availability  even  if  the 
branch  on  which  the  checks  are  drawn  is 
located  in  another  check  processing  region 
but  in  the  same  state  as  the  branch  in  which 
the  check  is  deposited.  For  the  purposes  of 
this  requirement,  deposits  at  facilities  that 
are  not  located  on  the  premises  of  a  brick- 
and-mortar  branch  of  the  bank,  such  as  off- 
premise  ATMs  and  remote  depositories,  are 
not  considered  deposits  made  at  branches  of 
the  depositary  bank. 

5.  First  $100. 

a.  The  Act  and  regulation  also  require  that 
up  to  $100  of  the  aggregate  deposit  by  check 
or  checks  not  subject  to  next-day  availability 
on  any  one  banking  day  be  made  available  on 
the  next  business  day.  For  example,  if  $70 
were  deposited  in  an  account  by  check(s)  on 
a  Monday,  the  entire  $70  must  be  available 
for  withdrawal  at  the  start  of  business  on 
Tuesday.  If  $2(X)  were  deposited  by  check(s) 
on  a  Monday,  this  section  requires  that  $100 
of  the  funds  be  available  for  withdrawal  at 
the  start  of  business  on  Tuesday.  The  portion 
of  the  customer’s  deposit  to  which  the  $100 
must  be  applied  is  at  the  discretion  of  the 
depositary  bank,  as  long  as  it  is  not  applied 
to  any  checks  subject  to  next-day  availability. 
The  $100  next-day  availability  rule  does  not 
apply  to  deposits  at  nonproprietary  ATMs. 
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b.  The  $100  that  must  be  made  available 
under  this  rule  is  in  addition  to  the  amount 
that  must  be  made  available  for  withdrawal 
on  the  business  day  after  deposit  imder  other 
provisions  of  this  section.  For  example,  if  a 
customer  deposits  a  $1,000  Treasury  check, 
and  a  $1,000  local  check  in  its  account  on 
Monday,  $1,100  must  be  made  available  for 
withdrawal  on  Tuesday — the  proceeds  of  the 
$1,000  Treasury  check,  as  well  as  the  first 
$100  of  the  local  check. 

a  A  depositary  bank  may  aggregate  all 
local  and  nonlo^  check  deposits  made  by 
the  customer  on  a  given  banking  day  for  the 
purposes  of  the  $100  next-day  availability 
rule.*  Thus,  if  a  customer  has  two  accounts  at 
the  depositary  bank,  and  on  a  particular 
hanking  day  makes  deposits  to  each  accoimt, 
$100  of  the  total  deposited  to  the  two 
accoimts  must  be  made  available  on  the 
business  day  after  deposit.  Banks  may 
aggregate  deposits  to  individual  and  joint 
accounts  for  the  purposes  of  this  provisipn. 

d.  If  the  customer  deposits  a  $500  local 
check,  and  gets  $100  cash  back  at  the  time 
of  deposit,  ^e  bank  need  not  make  an 
additional  $100  available  for  withdrawal  on 
the  following  day.  Similarly,  if  the  customer 
depositing  the  local  check  has  a  negative 
book  balance,  or  negative  available  balance  in 
its  account  at  the  time  of  deposit,  the  $100 
that  must  be  available  on  the  next  business 
day  may  be  made  available  by  applying  the 
$100  to  the  negative  balance,  ra^er  than 
making  the  $100  available  for  withdrawal  by 
cash  or  check  on  the  following  day. 

6.  Special  Deposit  Slips. 

a.  Under  the  Act,  a  depositary  bank  may 
require  the  use  of  a  special  deposit  slip  as  a 
condition  to  providing  next-day  availability 
for  certain  types  of  checks.  This  condition 
was  include  in  the  Act  because  many  banks 
determine  the  availability  of  their  customers’ 
check  deposits  in  an  automated  manner  by 
reading  the  MICR-encoded  routing  number 
on  the  deposited  checks.  Using  these 
procedures,  a  bank  can  determine  whether  a 
check  is  a  local  or  nonlocal  check,  a  check 
drawn  on  the  Treasury,  a  Federal  Reserve 
Bank,  a  Federal  Home  Loan  Bank,  or  a  Inranch 
of  the  depositary  bank,  or  a  U.S.  Postal 
Service  money  order.  Appendix  A  includes 
the  routing  numbers  of  certain  categories  of 
checks  that  are  subject  to  next-day 
availability.  Tbe  bank  caimot  require  a 
special  deposit  slip  for  these  checks. 

b.  A  bai^  caimot  distinguish  whether  the 
check  is  a  state  or  local  government  check, 
cashier’s  check,  certified  check,  or  teller’s 
check  by  reading  the  MICR-encoded  routing 
number,  because  these  checks  bear  the  same 
routing  niunber  as  other  checks  drawn  on  the 
same  fawk  that  are  not  accorded  next-day 
availability.  Therefore,  a  bank  may  require  a 
special  deposit  slip  for  these  checks. 

c.  The  regulation  specifies  that  if  a  bank 
decides  to  require  the  use  of  a  special  deposit 
slip  (or  a  special  deposit  envelope  in  the  case 
of  a  deposit  at  an  ATM  or  other  unstaffed 
focility)  as  a  condition  to  granting  next-day 
availability  under  paragraphs  (c)(l)(iv)  or 
(c)(l)(v)  of  this  section  or  second-day 
availability  under  paragraph  (c)(2)  of  this 
section,  and  if  the  deposit  slip  that  must  be 
used  is  different  from  the  bank’s  regular 
deposit  slips,  the  bank  must  either  provide 


the  special  slips  to  its  customers  or  inform 
its  customers  how  such  slips  may  be 
obtained  and  make  the  slips  reasonably 
available  to  the  customers. 

d.  A  bank  may  meet  this  requirement  by 
providing  customers  with  an  order  form  for 
the  special  deposit  slips  and  allowing 
sufficient  time  for  the  customer  to  order  and 
receive  the  slips  before  this  condition  is 
imposed.  If  a  bank  provides  deposit  slips  in 
its  branches  for  use  by  its  customers,  it  also 
must  provide  the  special  deposit  slips  in  the 
branches.  If  special  deposit  envelopes  are 
required  for  deposits  at  an  ATM,  the  bank 
must  provide  such  envelopes  at  the  ATM. 

e.  Generally,  a  teller  is  not  required  to 
advise  depositors  of  the  availability  of  special 
deposit  slips  merely  because  chediu 
requiring  special  deposit  slips  for  next-day 
availability  are  deposited  without  such  slips. 
If  a  bank  provides  the  special  deposit  slips 
only  upon  the  request  of  a  depositor, 
however,  the  teller  must  advise  the  depositor 
of  the  availability  of  the  special  deposit  slips, 
or  the  bank  must  post  a  notice  advising 
customers  that  the  slips  are  available  upon 
request  If  a  bank  prepares  a  deposit  for  a 
depositor,  it  must  use  a  special  deposit  slip 
where  appropriate.  A  bank  may  require  the 
customer  to  segregate  the  chec^  subject  to 
next-day  availability  for  which  special 
deposit  slips  could  be  required,  and  to 
indicate  on  a  regular  deposit  slip  that  such 
checks  are  being  deposited,  if  the  bank  so 
instructs  its  customers  in  its  initial 
disclosure. 

V.  Section  229.11  [Reserved] 

VI.  Section  229.12  Availability  Schedule 

A.  229.12(a)  Effective  Date 

1.  The  availability  schedule  set  forth  in  this 
section  supersedes  the  temporary  schedule 
that  was  effective  September  1, 1988,  through 
August  31, 1990. 

B.  229.12(b)  Local  Checks  and  Certain 
Other  Checks 

1.  Local  checks  must  be  made  available  for 
withdrawal  not  later  than  the  second 
business  day  following  the  banking  day  on 
which  the  checks  were  deposited. 

2.  In  addition,  the  proceeds  of  Treasury 
checks  and  U.S.  Postal  Service  money  orders 
not  subject  to  next-day  (or  second-day) 
availability  under  §  229.10(c),  checks  drawn 
on  Federal  Reserve  Banks  and  Federal  Home 
Loan  Banks,  checks  drawn  by  a  state  or  unit 
of  general  local  government,  cashier’s  checks, 
certified  checks,  and  teller’s  checks  not 
subject  to  next-day  (or  second-day) 
availability  rmder  §  229.10(c)  and  payable  in 
the  same  <±eck  processing  region  as  the 
depositary  bank,  must  be  made  available  for 
withdrawal  by  the  second  business  day 
following  deposit. 

3.  Exceptions  are  made  for  withdrawals  by 
cash  or  similar  means  and  for  deposits  in 
banks  located  outside  the  48  contiguous 
states.  Thus,  the  proceeds  of  a  local  check 
deposited  on  a  Monday  generally  must  be 
made  available  for  wiffi^wal  on 
Wednesday. 

C  229.12(c)  Nonlocal  Checks 

1.  Nonlocal  checks  must  be  made  available 
for  withdrawal  not  later  than  the  fifth 


business  day  following  deposit,  i.e.,  proceeds 
of  a  nonlocal  check  deposited  on  a  Monday 
must  be  made  available  for  withdrawal  on 
the  following  Monday.  In  addition,  a  check 
described  in  §  229.10(c)  that  does  not  meet 
the  conditions  for  next-day  availability  (or 
second-day  availability)  is  treated  as  a 
nonlocal  check,  if  the  check  is  drawn  on  or 
payable  through  or  at  a  nonlocal  paying  bank. 
Adjustments  are  made  to  the  schedule  for 
wi^drawals  by  cash  or  similar  means  and 
deposits  in  banJcs  located  outside  the  48 
contiguous  states. 

2.  Eduction  in  Schedules. 

a.  Section  603(d)(1)  of  the  Act  (12  U.S.C 
4002(d)(1))  requires  the  Board  to  reduce  the 
statutory  schedules  for  any  category  of 
checks  where  most  of  those  checks  would  be 
returned  in  a  shorter  period  of  time  than 
provided  in  the  schedules.  The  conferees 
indicated  that  “if  the  new  system  makes  it 
possible  for  two-thirds  of  the  items  of  a 
category  of  checks  to  meet  this  test  in  a 
shorter  period  of  time,  then  the  Federal 
Reserve  must  shorten  the  schedules 
accordingly.’’  H.R.  Rep.  No.  261, 100th  Cong., 
1st  Sess.  at  179  (1987). 

b.  Reduced  schedules  are  provided  for 
certain  nonlocal  checks  where  significant 
imim>vements  can  be  made  to  the  Act’s 
schedules  due  to  transportation  arrangements 
or  proximity  between  the  check  processing 
regions  of  the  depositary  bank  and  the  paying 
bank,  allowing  for  faster  collection  and 
return.  Appendix  B  sets  forth  the  specific 
reduction  of  schedules  applicable  to  banks 
located  in  certain  check  processing  regions. 

c.  A  reduction  in  schedules  may  apply 
even  in  those  cases  where  the  determination 
that  the  check  is  nonlocal  cannot  be  made 
based  on  the  routing  number  on  the  check. 
For  example,  a  nonlocal  credit  union 
payable-tiuvugh  share  draft  may  be  subject  to 
a  r^uction  in  schedules  if  the  routing 
number  of  the  {nyable-through  bank  that 
appears  on  the  di^  is  included  in  Appendix 
B,  even  though  the  determination  that  the 
payable-through  share  draft  is  nonlocal  is 
based  on  the  location  of  the  credit  union  and 
not  the  routing  niunber  on  the  draft. 

D.  229.12(d)  Time  Period  Adjustment  for 
Withdrawal  by  Cash  or  Similar  Means 

1.  The  Act  provides  an  adjustment  to  the 
availability  rules  for  cash  withdrawals. 

Funds  from  local  and  nonlocal  checks  need 
not  be  available  for  cash  withdrawal  until 
5:00  p.m.  on  the  day  specified  in  the 
schedule.  At  5:00  p.m.,  $400  of  the  deposit 
must  be  made  available  for  cash  withi^wal. 
This  $400  is  in  addition  to  the  first  $100  of 
a  day’s  deposit,  which  must  be  made 
available  for  withdrawal  at  the  start  of 
business  on  the  first  business  day  following 
the  banking  day  of  deposit.  If  the  proceeds 
of  local  and  nonlocal  checks  become 
available  for  withdrawal  on  the  same 
business  day,  the  $400  withdrawal  limitaticm 
applies  to  the  aggregate  amount  of  the  funds 
that  became  available  for  withdrawal  on  that 
day.  The  remainder  of  the  funds  must  be 
available  for  cash  withdrawal  at  the  start  of 
business  on  the  business  day  following  the 
business  day  specified  in  the  schedule. 

2.  The  Act  recognizes  that  the  $400  that 
must  be  provided  on  the  day  specified  in  the 
schedule  may  exceed  a  bank’s  daily  ATM 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Rules  and  Regulations  51679 


cash  withdrawal  limit,  and  explicitly 
provides  that  the  Act  does  not  supersede  the 
bank’s  policy  in  this  regard.  The  Board 
believes  that  the  rationale  for  accommodating 
a  bank’s  ATM  withdrawal  limit  also  applies 
to  other  cash  withdrawal  limits  established 
by  that  bank.  Section  229.19(c)(4)  of  the 
regulation  addresses  the  relation  between  a 
b^k’s  cash  withdrawal  limit  (for  over-the- 
counter  cash  withdrawals  as  well  as  ATM 
cash  withdrawals)  and  the  requirements  of 
this  subpart. 

3.  The  Board  believes  that  the  Ckingress 
included  this  special  cash  withdrawal  rule  to 
provide  a  depositary  bank  with  additional 
time  to  learn  of  the  nonpayment  of  a  check 
before  it  must  make  funds  available  to  its 
customer.  If  a  customer  deposits  a  local 
check  on  a  Monday,  and  that  check  is 
returned  by  the  paying  bank,  the  depositary 
bank  may  not  receive  the  returned  check 
until  Thursday,  the  day  after  funds  for  a  local 
check  ordinarily  must  be  made  available  for 
withdrawal.  The  intent  of  the  special  cash 
withdrawal  rule  is  to  minimize  this  risk  to 
the  depositary  bank.  For  this  rule  to 
minimize  the  depositary  bank’s  risk,  it  must 
apply  not  only  to  cash  withdrawals,  but  also 
to  withdrawals  by  other  means  that  result  in 
an  irrevocable  debit  to  the  customer’s 
account  or  conunitment  to  pay  by  the  bank 
on  the  customer’s  behalf  during  the  day. 
Thus,  the  cash  withdrawal  rule  also  includes 
withdrawals  by  electronic  payment,  issuance 
of  a  cashier’s  or  teller’s  check,  certiBcation  of 
a  check,  or  other  irrevocable  commitment  to 
pay,  such  as  authorization  of  an  on-line 
point-of-sale  debit.  The  rule  also  would 
apply  to  checks  presented  over  the  counter 
for  payment  on  the  day  of  presentment  by  the 
depositor  or  another  person.  Such  checks 
could  not  be  dishonored  for  insufficient 
funds  if  an  amount  sufficient  to  cover  the 
check  had  became  available  for  cash 
withdrawal  under  this  rule;  however, 
payment  of  such  checks  would  be  subject  to 
the  bank’s  cut-off  hour  established  under 
U.C.C.  4-108.  The  cash  withdrawal  rule  does 
not  apply  to  checks  and  other  provisional 
debits  presented  to  the  bank  for  payment  that 
the  bank  has  the  right  to  return. 

E.  229.12(e)  Extension  of  Schedule  for 
Certain  Deposits  in  Alaska,  Hawaii,  Puerto 
Rico,  and  the  U.S.  Virgin  Islands 

1.  The  Act  and  regulation  provide  an 
extension  of  the  availability  schedules  for 
check  deposits  at  a  branch  of  a  bank  if  the 
branch  is  located  in  Alaska,  Hawaii,  Puerto 
Rico,  or  the  U.S.  Virgin  Islands.  The 
schedules  for  local  checks,  nonlocal  checks 
(including  nonlocal  checks  subject  to  the 
reduced  schedules  of  Appendix  B),  and 
deposits  at  nonproprietary  ATMs^are 
extended  by  one  business  day  for  checks 
deposited  to  accounts  in  banks  located  in 
these  jurisdictions  that  are  drawn  on  or 
payable  at  or  throirgh  a  paying  bank  not 
located  in  the  same  jurisdiction  as  the 
depositary  bank.  For  example,  a  check 
deposited  in  a  bank  in  Hawaii  and  drawn  on 
a  San  Francisco  paying  bank  must  be  made 
available  for  withdrawal  not  later  than  the 
third  business  day  following  deposit.  This 
extension  does  not  apply  to  deposits  that 
must  be  made  available  for  withdrawal  on 
the  next  business  day. 


2.  The  Congress  did  not  provide  this 
extension  of  the  schedules  to  checks  drawn 
on  a  paying  bank  located  in  Alaska,  Hawaii, 
Puerto  Rico,  or  the  U.S.  Virgin  Islands  and 
deposited  in  an  account  at  a  depositary  bank 
in  the  48  contiguous  states.  Therefore,  a 
check  deposited  in  a  San  Francisco  bank 
drawn  on  a  Hawaii  paying  bank  must  be 
made  available  for  withdrawal  not  later  than 
the  second  rather  than  the  third  business  day 
following  deposit. 

F.  229.12(f)  Deposits  at  Nonproprietary 
ATMs 

1.  The  Act  and  regulation  provide  a  special 
rule  for  deposits  made  at  nonproprietary 
ATMs.  This  paragraph  does  not  apply  to 
deposits  made  at  proprietary  ATMs.  All 
deposits  at  a  nonproprietary  ATM  must  be 
made  available  for  withdrawal  by  the  fifth 
business  day  following  the  banking  day  of 
deposit.  For  example,  a  deposit  made  at  a 
nonproprietary  ATM  on  a  Monday,  including 
any  deposit  by  cash  or  checks  that  would 
otherwise  be  subject  to  next-day  (or  second- 
day)  availability,  must  be  made  available  for 
withdrawal  not  later  than  Monday  of  the 
following  week.  The  provisions  of 
§  229.10(c)tl)(vii)  requiring  a  depositary  bank 
to  make  up  to  $100  of  an  aggregate  daily 
deposit  available  for  withdrawal  on  the  Brst 
business  day  after  the  banking  day  of  deposit 
do  not  apply  to  deposits  at  a  nonproprietary 
ATM. 

VII.  Section  229.13  Exceptions 

A.  Introduction 

1.  While  certain  safeguard  exceptions  (such 
as  those  for  new  accounts  and  checks  the 
bank  has  reasonable  cause  to  believe  are 
uncollectible)  are  established  in  the  Act,  the 
Cktngress  gave  the  Board  the  discretion  to 
determine  whether  certain  other  exceptions 
should  be  included  in  its  regulations. 
SpeciBcally,  the  Act  gives  the  Board  the 
authority  to  establish  exceptions  to  the 
schedules  for  large  or  redeposited  checks  and 
for  accounts  that  have  been  repeatedly 
overdrawn.  These  exceptions  apply  to  local 
and  nonlocal  checks  as  well  as  to  checks  that 
must  otherwise  be  accorded  next-day  (or 
second-day)  availability  under  §  229.10(c). 

2.  Many  checks  will  not  be  returned  to  the 
depositary  bank  by  the  time  funds  must  be 
made  available  for  withdrawal  under  the 
next-day  (or  second-day),  local,  and  nonlocal 
schedules.  In  order  to  reduce  risk  to 
depositary  banks,  the  Board  has  exercised  its 
statutory  authority  to  adopt  these  exceptions 
to  the  schedules  in  the  regulation  to  allow 
the  depositary  bank  to  extend  the  time  within 
which  it  is  required  to  make  funds  available. 

3.  The  Act  also  gives  the  Board  the 
authority  to  suspend  the  schedules  for  any 
classification  of  checks,  if  the  schedules 
result  in  an  unacceptable  level  of  fraud 
losses.  The  Board  will  adopt  regulations  or 
issue  orders  to  implement  this  statutory 
authority  if  and  when  circumstances 
requiring  its  implementation  arise. 

B.  229.13(a)  New  Accounts 

1.  Definition  of  New  Account. 

a.  The  Act  provides  an  exception  to  the 
availability  schedule  for  new  accounts.  An 
account  is  defined  as  a  new  account  during 
the  first  30  calendar  days  after  the  account 


is  opened.  An  account  is  opened  when  the 
first  deposit  is  made  to  the  account.  An 
account  is  not  considered  a  new  account, 
however,  if  each  customer  on  the  account  has 
a  transaction  account  relationship  with  the 
depositary  bank,  including  a  dormant 
account,  that  is  at  least  30  calendar  days  old 
or  if  each  customer  has  had  an  established  * 
transaction  account  with  the  depositary  bank 
within  the  30  calendar  days  prior  to  opening 
the  second  account. 

b.  The  following  are  examples  of  what 
constitutes,  and  does  not  constitute,  a  new 
account: 

i.  If  the  customer  has  an  established 
account  with  a  bank  and  opens  a  second 
account  with  the  bank,  the  second  account  is 
not  subject  to  the  new  account  exception. 

ii.  If  a  customer’s  account  were  closed  and 
another  accoimt  opened  as  a  successor  to  the 
original  account  (due,  for  example,  to  the 
theft  of  checks  or  a  debit  card  used  to  access 
the  original  account),  the  successor  account 
is  not  subject  to  the  new  account  exception, 
assuming  the  previous  account  relationship 
is  at  least  30  days  old.  Similarly,  if  a 
customer  closes  an  established  account  and 
opens  a  separate  account  within  30  days,  the 
new  account  is  not  subject  to  the  new 
account  exception. 

iii.  If  a  customer  has  a  savings  deposit  or 
other  deposit  that  is  nut  an  account  (as  that 
term  is  defined  in  §  229.2(a))  at  the  bank,  and 
opens  an  account,  the  account  is  subject  to 
the  new  account  exception. 

iv.  If  a  person  that  is  authorized  to  sign  on 
a  corporate  account  (but  has  no  other 
relationship  with  the  bank)  opens  a  personal 
account,  the  personal  account  is  subject  to 
the  new  account  exception. 

V.  If  a  customer  has  an  established  joint 
account  at  a  bank,  and  subsequently  opens  an 
individual  account  with  that  bank,  the 
individual  account  is  not  subject  to  the  new 
account  exception. 

vi.  If  two  customers  that  each  have  an 
established  individual  account  with  the  bank 
open  a  joint  account,  the  joint  account  is  not 
subject  to  the  new  account  exception.  If  one 
of  the  customers  on  the  account  has  no 
current  or  recent  established  account 
relationship  with  the  bank,  however,  the 
joint  account  is  subject  to  the  new  account 
exception,  even  if  the  other  individual  on  the 
account  has  an  established  account 
relationship  with  the  bank. 

2.  Rules  Applicable  to  New  Accounts. 

a.  During  the  new  account  exception 
period,  the  schedules  for  local  and  nonlocal 
checks  do  not  apply,  and,  unlike  the  other 
exceptions  provided  in  this  section,  the 
regulation  provides  no  maximum  time  frames 
within  which  the  proceeds  of  these  deposits 
must  be  made  available  for  withdrawal. 
Maximum  times  within  which  funds  must  be 
available  for  withdrawal  during  the  new 
account  period  are  provided,  however,  for 
certain  other  deposits.  Deposits  received  by 
cash  and  electronic  payments  must  be  made 
available  for  withdrawal  in  accordance  with 
§229.10. 

b.  Special  rules  also  apply  to  deposits  of 
Treasury  checks,  U.S.  Postal  Service  money 
orders,  checks  drawn  on  Federal  Reserve 
Banks  and  Federal  Home  Loan  Banks,  state 
and  local  government  checks,  cashier’s 
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checks,  certified  checks,  teller’s  checks,  and, 
for  the  purposes  of  the  new  account 
exception  only,  traveler’s  checks.  The  first 
$5,000  of  funds  deposited  to  a  new  account 
on  any  one  banking  day  by  these  check 
deposits  must  be  made  available  for 
withdrawal  in  accordance  with  §  229.10(c). 
Thus,  the  first  $5,000  of  the  proceeds  of  these 
check  deposits  must  be  made  available  on  the 
first  business  day  following  deposit,  if  the 
deposit  is  made  in  person  to  an  employee  of 
the  depositary  bank  and  the  other  conditions 
of  next-day  availability  are  met.  Funds  must 
be  made  available  on  the  second  business 
day  after  deposit  for  deposits  that  are  not 
made  over  the  counter,  in  accordance  with 
§  229.10(c)(2).  (Proceeds  of  Treasury  check 
deposits  must  be  made  available  on  the  first 
business  day  after  deposit,  even  if  the  check 
is  not  deposited  in  person  to  an  employee  of 
the  depositary  bank.)  Funds  in  excess  of  the 
first  $5,000  deposited  by  these  types  of 
checks  on  a  banking  day  must  be  available 
for  withdrawal  not  later  than  the  ninth 
business  day  following  the  banking  day  of 
deposit  The  requirements  of 
§  229.10(c)(l)(vi)  and  (vii)  that  “on  us” 
checks  and  the  first  $100  of  a  day’s  deposit 
be  made  available  for  withdraw^  on  the  next 
business  day  do  not  apply  during  die  new 
account  period. 

3.  Representation  by  Customer.  The 
depositary  bank  may  rely  on  the 
representation  of  the  customer  that  the 
customer  has  no  established  account 
relationship  with  the  bank,  and  has  not  had 
any  such  account  relationship  within  the 
past  30  days,  to  determine  whether  an 
account  is  subject  to  the  new  account 
exception. 

Q  229.13(b)  Large  Deposits 

1.  Under  the  large  deposit  exception,  a 
depositary  bank  may  extend  the  hold  placed 
on  check  deposits  to  the  extent  that  the 
amoimt  of  the  aggregate  deposit  on  any 
banking  day  exceeds  $5,000.  This  exception 
applies  to  local  and  nonlocal  checks,  as  well 
as  to  checks  that  otherwise  would  be  made 
available  on  the  next  (or  second)  business 
day  after  the  day  of  deposit  under  §  229.10(c). 
Although  the  fiist  $5,000  of  a  day’s  deposit 

is  subject  to  the  availability  otherwise 
provided  for  checks,  the  amount  in  excess  of 
$5,000  may  be  held  for  an  additional  period 
of  time  as  provided  in  §  229.13(h).  When  the 
large  deposit  exception  is  applied  to  deposits 
composed  of  a  mix  of  checlu  that  would 
otherwise  be  subject  to  difiering  availability 
schedules,  the  depositary  bank  has  the 
discretion  to  choose  the  portion  of  the 
deposit  to  which  it  applies  the  exception. 
Deposits  by  cash  or  electronic  payment  are 
not  subject  to  this  exception  for  large 
deposits. 

2.  The  following  example  illustrates  the 
operation  of  the  large  deposit  exception.  If  a 
customer  deposits  $2  000  in  cash  and  a 
$9,000  local  check  on  a  Monday,  $2,100  (the 
proceeds  of  the  cash  deposit  and  $100  ficm 
the  local  check  de(>osit)  must  be  made 
available  for  withdrawal  on  Tuesday.  An 
additional  $4,900  of  the  proceeds  of  the  local 
check  must  be  available  for  withdrawal  on 
Wednesday  in  accordance  with  the  local 
schedule,  and  the  remaining  $4,000'may  be 


held  for  an  additional  period  of  time  under 
the  large  deposit  exception. 

3.  Where  a  customer  has  multiple  accounts 
with  a  depositary  bank,  the  bank  may  apply 
the  large  deposit  exception  to  the  aggregate 
deposits  to  all  of  the  customer’s  accounts, 
even  if  the  customer  is  not  the  sole  holder 
of  the  accounts  and  not  all  of  the  holders  of 
the  customer’s  accounts  are  the  same.  Thus, 
a  depositary  bank  may  aggregate  the  deposits 
made  to  two  individual  accormts  in  the  same 
name,  to  an  individual  and  a  joint  accoimt 
with  one  conunon  name,  or  to  two  joint 
accounts  with  at  least  one  common  name  for 
the  purpose  of  applying  the  large  deposit 
exception.  Aggregation  of  deposits  to 
multiple  accounts  is  permitted  because  the 
Board  believes  that  the  risk  to  the  depositary 
bank  associated  with  large  deposits  is  similar 
regardless  of  how  the  deposits  are  allocated 
among  the  customer’s  accounts. 

D.  229.13(c)  Redeposited  Checks 

1.  The  Act  gives  the  Board  the  authority  to 
promulgate  an  exception  to  the  schedule  for 
checks  that  have  been  returned  unpaid  and 
redeposited.  Section  229.13(c)  provides  such 
an  exception  for  checks  that  have  been 
returned  unpaid  and  redeposited  by  the 
customer  or  the  depositary  bank.  This 
exception  applies  to  local  and  nonlocal 
checks,  as  well  as  to  checks  that  would 
otherwise  he  made  available  on  the  next  (or 
second)  business  day  after  the  day  of  deposit 
under  §229. 10(c). 

2.  This  exception  addresses  the  increased 
risk  to  the  depositary  bank  that  checks  that 
have  been  returned  once  will  be  imcollectible 
when  they  are  presented  to  the  paying  bank 

a  second  time.  The  Board,  however,  does  not 
believe  that  this  increased  risk  is  present  for 
checks  that  have  been  returned  due  to  a 
missing  indorsement.  Thus,  the  exception 
does  not  apply  to  chedcs  returned  unpaid 
due  to  missing  indorsements  and  redeposited 
after  the  missing  indorsement  has  been 
obtained,  if  the  reason  for  return  indicated  on 
the  check  (see  §  229.30(d))  states  that  it  was 
returned  due  to  a  missing  indorsement.  For 
the  same  reason,  this  exception  does  not 
apply  to  a  check  returned  because  it  was 
pio^dated  (futrire  dated),  if  the  reason  for 
return  indicated  on  the  check  states  that  it 
was  returned  because  it  was  postdated,  and 
if  it  is  no  longer  postdated  when  redeposited. 

3.  To  determine  when  funds  must  )m  made 
available  for  withdrawal,  the  banking  day  on 
which  the  check  is  redeposited  is  considered 
to  be  the  day  of  deposit.  A  depositary  bank  - 
that  made  $100  of  a  check  available  for 
withdrawal  under  §  229.10(c)(l)(vii)  can 
charge  back  the  full  amount  of  the  check, 
including  the  $100,  if  the  check  is  returned 
unpaid,  and  the  $100  need  not  be  made 
available  again  if  the  check  is  redeposited. 

E.  229.13(d)  Repeated  Overdrafts 

1.  The  Act  gives  the  Board  the  authority  to 
establish  an  exception  for  “deposit  accounts 
which  have  been  overdrawn  repeatedly.” 
This  paragraph  provides  two  tests  to 
determine  what  constitutes  repeated 
overdrafts.  Under  the  first  test,  a  customer’s 
accounts  are  considered  repeatedly 
overdrawn  if,  on  six  banking  days  within  the 
preceding  six  months,  the  available  balance 
in  any  account  held  by  the  customer  is 


negative,  or  the  balance  would  have  become 
negative  if  checks  or  other  charges  to  the 
account  had  been  paid,  rather  than  returned. 
This  test  can  be  met  based  on  separate 
occurrences  (e.g.,  checks  that  are  returned  for 
insufficient  ftmds  on  six  different  days),  or 
based  on  one  occurrence  (e.g.,  a  negative 
balance  that  remains  on  the  customer’s 
account  for  six  banking  days).  If  the  bank 
dishonors  a  check  that  otherwise  would  have 
created  a  negative  balance,  however,  the 
incident  is  considered  an  overdraft  only  on 
that  day. 

2.  The  second  test  addresses  substantial 
overdrafts.  Such  overdrafts  increase  the  risk 
to  the  depositary  bank  of  dealing  with  the 
repeated  overdrafter.  Under  this  test,  a 
customer  incurs  repeated  overdrafts  if,  on 
two  hanking  days  within  the  preceding  six 
months,  the  available  balance  in  any  account 
held  by  the  customer  is  negative  in  an 
amount  of  $5,000  or  more,  or  would  have 
become  negative  in  an  amount  of  $5,000  or 
more  if  checks  or  other  charges  to  the 
account  had  been  paid. 

3.  The  exception  relates  not  only  to 
overdrafts  caused  by  checks  drawn  on  the 
account,  but  also  overdrafts  caused  by  other 
debit  charges  (e.g.  ACH  debits,  point-of-sale 
transactions,  returned  checks,  account  fees, 
etc.).  If  the  potential  debit  is  in  excess  of 
available  funds,  the  exception  applies 
regardless  of  whether  the  items  were  paid  or 
returned  unpaid.  An  overdraft  resulting  fixtm 
an  error  on  the  part  of  the  depositary  bank, 
or  from  the  imposition  of  overdraft  charges 
for  which  the  customer  is  entitled  to  a  refund 
imder  §§  229.13(e)  or  229.16(c),  cannot  he 
considered  in  determining  whether  the 
customer  is  a  repeated  overjdrafter.  The 
exception  excludes  accounts  with  overdraft 
lines  of  credit,  tmless  the  credit  line  has  been 
exceeded  or  would  have  been  exceeded  if  the 
checks  or  other  charges  to  the  account  had 
been  paid. 

4.  This  exception  applies  to  local  and 
nonlocal  checks,  as  well  as  to  checks  that 
otherwise  would  be  made  available  on  the 
next  (or  second)  business  day  after  the  day 
of  deposit  imder  §  229.10(c).  When  a  bank 
places  or  extends  a  hold  under  this 
exception,  it  need  not  make  the  first  $100  of 
a  deposit  available  for  withdrawal  on  the 
next  business  day,  as  otherwise  would  be 
required  by  §  229.10(c)(l)(vii). 

F.  229.13(e)  Reasonable  Cause  To  Doubt 
Collectibility 

1.  In  the  case  of  certain  chedi  deposits,  if 
the  bank  has  reasonable  cause  to  believe  the 
check  is  uncollectible,  it  may  extend  the  time 
funds  must  be  made  available  for 
withdrawal.  This  exception  applies  to  local 
and  nonlocal  checks,  as  well  as  to  checks  that 
would  otherwise  he  made  available  on  the 
next  (or  second)  business  day  after  the  day 
of  deposit  under  §  229.10(c).  When  a  bank 
places  or  extends  a  hold  under  this 
exception,  it  need  not  make  the  first  $100  of 
a  deposit  available  for  withdrawal  on  the 
next  business  day,  as  otherwise  would  be 
required  by  §  229.10(c)(l)(vii).  If  the 
reasonable  cause  exception  is  invoked,  the 
bank  must  include  in  the  notice  to  its 
customer,  required  by  §  229.13(g),  the  reason 
that  the  bank  believes  that  the  check  is 
uncollectible. 
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2.  The  following  are  several  examples  of 
circumstances  under  which  the  reasonable 
cause  exception  may  be  invoked; 

a.  If  a  bank  received  a  notice  from  the 
paying  bank  that  a  check  was  not  paid  and 
is  being  returned  to  the  depositary  bank,  the 
depositary  bank  could  place  a  hold  on  the 
check  or  extend  a  hold  previously  placed  on 
that  check,  and  notify  the  customer  that  the 
bank  had  received  notice  that  the  check  is 
being  reUimed.  The  exception  could  be 
invoked  even  if  the  notice  were  incomplete, 
if  the  bank  had  reasonable  cause  to  believe 
that  the  notice  applied  to  that  particular 
check. 

b.  The  depositary  bank  may  have  received 
information  from  the  paying  bank,  prior  to 
the  presentment  of  the  che^,  that  gives  the 
bank  reasonable  cause  to  believe  that  the 
check  is  uncollectible.  For  example,  the 
paying  bank  may  have  indicated  that 
payment  has  been  stopped  on  the  check,  or 
that  the  drawer’s  account  does  not  currently 
have  sufficient  funds  to  honor  the  check. 

Such  information  may  provide  sufficient 
basis  to  invoke  this  exception.  In  these  cases, 
the  depositary  bank  could  invoke  the 
exception  and  disclose  as  the  reason  the 
exception  is  being  invoked  the  fact  that 
information  from  the  paying  bank  indicates 
that  the  check  may  not  paid. 

c.  The  fact  that  a  check  is  deposited  more 
than  six  months  after  the  date  on  the  check 
(j.e.  a  stale  check)  is  a  reasonable  indication 
that  the  check  may  be  uncollectible,  because 
imder  U.C.C.  4-404  a  bank  has  no  duty  to  its 
customer  to  pay  a  check  that  is  more  than  six 
months  old.  Similarly,  if  a  check  being 
deposited  is  postdated  (future  dated),  the 
bank  may  have  a  reasonable  cause  to  believe 
the  check  is  uncollectible,  because  the  check 
may  not  be  properly  payable  under  U.C.C.  4- 
401.  The  bank,  in  its  notice,  should  specify 
that  the  check  is  stale-dated  or  postdated. 

d.  There  are  reasons  that  may  cause  a  bank 
to  believe  that  a  check  is  uncollectible  that 
are  based  on  confidential  information.  For 
example,  a  bank  could  conclude  that  a  check 
being  deposited  is  uncollectible  based  on  its 
reasonable  belief  that  the  depositor  is 
engaging  in  kiting  activity.  Reasonable  belief 
as  to  the  insolvency  or  pending  insolvency  of 
the  drawer  of  the  check  or  the  drawee  bank 
and  that  the  checks  will  not  be  paid  also  may 
justify  invoking  this  exception.  In  these 
cases,  the  bank  may  indicate,  as  the  reason 

it  is  invoking  the  exception,  that  the  bank  has 
confidential  information  that  indicates  that 
the  check  might  not  be  paid. 

3.  The  Board  has  included  a  reasonable 
cause  exception  notice  as  a  model  notice  in 
Appendix  C  (C-13).  The  model  notice 
includes  several  reasons  for  which  this 
exception  may  be  invoked.  The  Board  does 
not  intend  to  provide  a  comprehensive  list  of 
reasons  for  which  this  exception  may  be 
invoked:  another  reason  that  does  not  appear 
on  the  model  notice  may  be  used  as  the  basis 
for  extending  a  hold,  if  the  reason  satisfies 
the  conditions  for  invoking  this  exception.  A 
depositary  bank  may  invoke  the  reasonable 
cause  exception  based  on  a  combination  of 
factors  that  give  rise  to  a  reasonable  cause  to 
doubt  the  collectibility  of  a  check.  In  these 
cases,  the  bank  should  disclose  the  primary 
reasons  for  which  the  exception  was  invoked 


in  accordance  with  paragraph  (g)  of  this 
section. 

4.  The  regulation  provides  that  the 
determination  that  a  check  is  uncollectible 
shall  not  be  based  on  a  class  of  checks  or 
persons.  For  example,  a  depositary  bank 
cannot  invoke  this  exception  simply  because 
the  check  is  drawn  on  a  paying  bank  in  a 
rural  area  and  the  depositary  bank  knows  it 
will  not  have  the  opportunity  to  learn  of 
nonpayment  of  that  check  before  funds  must 
be  made  available  under  the  availability 
schedules.  Similarly,  a  depositary  bank 
cannot  invoke  the  reasonable  cause  exception 
based  on  the  race  or  national  origin  of  the 
depositor. 

5.  If  a  depositary  bank  invokes  this 
exception  with  respect  to  a  particular  check 
and  does  not  provide  a  written  notice  to  the 
depositor  at  the  time  of  deposit,  the 
depositary  bank  may  not  assess  any  overdraft 
fee  (such  as  an  "NSF"  charge)  or  charge 
interest  for  use  of  overdraft  credit,  if  the 
check  is  paid  by  the  paying  bank  and  these 
charges  would  not  have  occurred  had  the 
exception  not  been  invoked.  A  bank  may 
assess  an  overdraft  fee  under  these 
circumstances,  however,  if  it  provides  notice 
to  the  customer,  in  the  notice  of  exception 
required  by  puagraph  (g)  of  this  section,  that 
the  fee  may  be  subject  to  refund,  and  refunds 
the  charges  upon  the  request  of  the  customer. 
The  notice  must  state  that  the  customer  may 
be  entitled  to  a  refund  of  any  overdraft  fees 
that  are  assessed  if  the  check  being  held  is 
paid,  and  indicate  where  such  requests  for  a 
refund  of  overdraft  fees  should  be  directed. 

G.  229.13(f)  Emergency  Conditions 

1.  Certain  emergency  conditions  may  arise 
that  delay  the  collection  or  return  of  checks, 
or  delay  the  processing  and  updating  of 
customer  accounts.  In  the  circumstances 
specified  in  this  paragraph,  the  depositary 
bwk  may  extend  the  holds  that  are  placed  on 
deposits  of  checks  that  are  a%cted  by  such 
delays,  if  the  bank  exercises  such  diligence 
as  the  circumstances  require.  For  example,  if 
a  bank  learns  that  a  check  has  been  delayed 
in  the  process  of  collection  due  to  severe 
weather  conditions  or  other  causes  beyond 
its  control,  an  emergency  condition  covered 
by  this  section  may  exist  and  the  bank  may 
place  a  hold  on  the  check  to  reflect  the  delay. 
This  exception  applies  to  local  and  nonlocal 
checks,  as  well  as  checks  that  would 
otherwise  be  made  available  on  the  next  (or 
second)  business  day  after  the  day  of  deposit 
under  §  229.10(c).  When  a  bank  places  or 
extends  a  hold  under  this  exception,  it  need 
not  make  the  first  $100  of  a  deposit  available 
for  withdrawal  on  the  next  business  day,  as 
otherwise  would  be  required  by 
§  229.10(c)(l)(vii).  In  cases  where  the 
emergency  conditions  exception  does  not 
apply,  as  in  the  case  of  deposits  of  cash  or 
electronic  payments  under  §  229.10  (a)  and 
(b),  the  depositary  bank  may  not  be  liable  for 
a  delay  in  making  funds  available  for 
withdrawal  if  the  delay  is  due  to  a  bona  fide 
error  such  as  an  unavoidable  computer 
malfunction. 

H.  229.13(g)  Notice  of  Exception 

1.  In  general. 

a.  If  a  depositary  bank  invokes  any  of  the 
safeguard  exceptions  to  the  schedules  listed 


above,  other  than  the  new  account  exception, 
and  extends  the  hold  on  a  deposit  beyond  the 
time  periods  permitted  in  §§  229.10(c)  and 
229.12,  it  must  provide  a  notice  to  its 
customer.  Except  in  the  cases  described  in 
paragraphs  (g)(2)  and  (g)(3)  of  this  section, 
notices  must  be  given  each  time  an  exception 
hold  is  invoked  and  must  state  the 
customer’s  account  number,  the  date  of 
deposit,  the  reason  the  exception  was 
invoked,  and  the  time  period  within  which 
funds  will  be  available  for  withdrawal. 

b.  With  respect  to  paragraph  (g)(1),  the 
requirement  that  the  notice  state  the  time 
period  within  which  the  funds  shall  be  made 
available  may  be  satisfied  if  the  notice 
identifies  the  date  the  deposit  is  received  and 
information  sufficient  to  indicate  when  funds 
will  be  available  and  the  amounts  that  will 
be  available  at  those  times.  For  example,  for 

a  deposit  involving  more  than  one  check,  the 
bank  need  not  provide  a  notice  that  discloses 
when  funds  ftom  each  individud  check  in 
the  deposit  will  be  available  for  withdrawal; 
instead,  the  bank  may  provide  a  total  dollar 
amount  for  each  of  the  time  periods  when 
funds  will  be  available,  or  provide  the 
customer  with  an  explanation  of  how  to 
determine  the  amount  of  the  deposit  that  will 
be  held  and  when  the  funds  will  be  available 
for  deposit  Appendix  C  (C-12)  contains  a 
model  notice. 

c.  For  deposits  made  in  person  to  an 
employee  of  the  depositary  bank,  the  notice 
generally  must  be  given  to  the  person  making 
the  deposit,  i.a.,  the  “depositor”,  at  the.  time 
of  deposit  The  depositor  need  not  be  the 
customer  holding  the  account.  For  other 
deposits,  such  as  deposits  received  at  an 
ATM,  lobby  deposit  box,  night  depository,  or 
through  the  mail,  notice  must  be  mailed  to 
the  customer  not  later  than  the  close  of  the 
business  day  following  the  banking  day  on 
which  the  deposit  was  made. 

d.  Notice  to  the  customer  also  may  be 
provided  at  a  later  time,  if  the  facts  upon 
which  the  determination  to  invoke  the 
exception  do  not  become  known  to  the 
depositary  bank  until  after  notice  would 
otherwise  have  to  be  given.  In  these  cases, 
the  bank  must  mail  the  notice  to  the 
customer  as  soon  as  practicable,  but  not  later 
than  the  business  day  following  the  day  the 
facts  become  known.  A  bank  is  deemed  to 
have  knowledge  when  the  facts  are  brought 
to  the  attention  of  the  person  or  persons  in 
the  bank  responsible  for  making  the 
determination,  or  when  the  facts  would  have 
been  brought  to  their  attention  if  the  bank 
had  exercised  due  diligence. 

e.  If  the  depositary  bank  extends  the  hold 
placed  on  a  deposit  due  to  an  emergency 
condition,  the  notice  requirement  generally 
applies;  however,  the  regulation  provides 
that  the  bank  need  not  provide  a  notice  if  the 
funds  would  be  available  for  withdrawal 
before  the  notice  must  be  sent.  For  example, 
if  on  the  last  day  of  a  hold  period  the 
depositary  bank  experiences  a  computer 
failure  and  customer  accounts  cannot  be 
updated  in  a  timely  fashion  to  reflect  the 
funds  as  available  balances,  notices  are  not 
required  if  the  funds  are  made  available 
before  the  notices  must  be  sent. 

f.  In  those  cases  described  in  paragraphs 
(g)(2)  and  (g)(3),  the  depositary  bank  need  not 
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provide  a  notice  every  time  an  exception 
hold  is  applied  to  a  deposit.  When  paragraph 
(g)(2)  or  (^(3)  requires  disclosure  of  the  time 
period  within  which  deposits  subject  to  the 
exception  generally  will  be  available  for 
withdrawal,  the  requirement  may  be  satisfied 
if  the  one>time  notice  states  when  “on  us,” 
local,  and  nonlocal  checks  will  be  available 
for  withdrawal  if  an  exception  is  invoked. 

2.  One-time  exception  notice. 

a.  Under  paragraph  (g)(2),  if  a 
nonconsumer  account  (see  Commentary  to 
§  229. 2(n))  is  subject  to  the  large  deposit  or 
redeposit^  chedc  exception,  foe  depositary 
bank  may  give  its  customer  a  single  notice  at 
or  prior  to  foe  time  notice  must  provided 
under  paragraph  (g)(1).  Notices  provided 
under  paragraph  (g)(2)  must  contain  foe 
reason  foe  exception  may  be  invoked  and  foe 
time  period  within  i^riiich  deposits  subject  to 
foe  exception  will  be  available  for 
withdrawal  (see  Model  Notice  C-14).  A 
depositary  bank  may  provide  a  one-time 
notice  to  a  nonconsumer  customer  under 
paragraph  (g)(2)  only  if  each  exception  cited 
in  the  notice  (foe  la^e  deposit  and/or  foe 
redeposited  cfoeck  exception)  will  be  invoked 
for  most  check  deposits  to  foe  customer’s 
accoimt  to  which  foe  exception  could  apply. 
A  one-time  notice  may  state  that  foe 
depositary  bank  will  apply  exception  holds 
to  certain  subsets  of  deposits  to  which  foe 
large  deposit  or  redeposited  check  exception 
may  apply,  and  foe  notice  should  identify 
such  subsets.  For  example,  foe  depositary 
bank  may  apply  foe  redeposited  check 
exception  only  to  checks  that  were 
redeposited  automatically  by  foe  depositary 
bank  in  accordance  with  an  agreement  with 
the  customer,  rather  than  to  all  redeposited 
checks.  In  lieu  of  sending  foe  one-time 
notice,  a  depositary  bank  may  send 
individual  hold  notices  for  each  deposit 
subject  to  foe  large  deposit  or  redeposited 
chedr  exception  in  accordance  with 

$  229.13(g)(1)  (see  Model  Notice  C-12). 

b.  In  foe  case  of  a  deposit  of  multiple 
checks,  foe  depositary  bank  has  foe 
discretion  to  place  an  exception  hold  on  any 
combination  of  checks  in  excess  of  $5,000. 
The  notice  should  enable  a  customer  to 
determine  the  availability  of  foe  deposit  in 
foe  case  of  a  deposit  of  multiple  checks.  For 
example,  if  a  customer  deposits  a  $5,000 
local  check  and  a  $5,000  nonlocal  check, 
under  foe  large  deposit  exception,  foe 
depositary  bank  may  make  fimds  available  in 
foe  amount  of  (1)  $100  on  foe  first  business 
day  after  deposit,  $4,900  on  foe  second 
business  day  after  deposit  (local  check),  and 
$5,000  on  t^  elevenfo  business  day  after 
deposit  (nonlocal  check  with  6-day  exception 
hold),  or  (2)  $100  on  foe  first  business  day 
after  deposit,  $4,900  on  foe  fifth  business  day 
after  deposit  (nonlocal  check),  and  $5,000  on 
foe  seventh  business  day  after  deposit  (local 
check  with  5-day  exception  hold).  The  notice 
should  reflect  the  bank’s  priorities  in  placing 
exception  holds  on  next-day  (or  second-day), 
local,  and  nonlocal  checks. 

3.  Notice  of  repeated  overdraft  exception. 
Under  paragraph  (g)(3),  if  an  account  is 
subject  to  foe  repeated  overdraft  exception, 
foe  depositary  bank  may  provide  one  notice 
to  its  customer  for  each  time  period  during 
which  foe  exception  will  apply.  Notices  sent 


pursuant  to  paragraph  (g)(3)  must  state  foe 
customer’s  account  number,  foe  fact  foe 
exception  was  invoked  under  foe  repeated 
overdraft  exception,  foe  time  period  within 
which  deposits  subject  to  foe  exception  will 
be  made  available  for  withdrawal,  and  foe 
time  period  during  which  foe  exception  will 
apply  (see  Model  Notice  C-15).  A  depositary 
bank  may  provide  a  one-time  notice  to  a 
customer  under  paragraph  (g)(3)  only  if  foe 
repeated  overdraft  exception  will  be  invoked 
for  most  check  deposits  to  foe  customer’s 
accoimt. 

4.  Record  retention.  A  depositary  bank 
must  retain  a  record  of  each  notice  of  a 
reasonable  cause  exception  for  a  period  of 
two  years,  or  such  longer  time  as  provided 
in  foe  record  retention  requirements  of 
§  229.21.  This  record  must  contain  a  brief 
description  of  foe  facts  on  which  foe 
depositary  bank  based  its  judgment  that  there 
was  reasonable  cause  to  doubt  foe 
collectibility  of  a  check.  In  many  cases,  such 
as  where  foe  exception  was  invoked  on  foe 
basis  of  a  notice  of  nonpayment  received,  foe 
record  requirement  may  be  met  by  retaining 
a  copy  of  foe  notice  sent  to  foe  customer.  In 
other  cases,  such  as  where  the  exception  was 
invoked  on  foe  basis  of  confidential 
information,  a  further  description  to  foe  facts, 
such  as  insolvency  of  drawer,  should  be 
included  in  foe  record. 

I.  229.13(h)  Availability  of  £)eposits  Subject 
to  Exceptions 

1.  If  a  depositary  bank  invokes  any 
exception  other  than  the  new  account 
exception,  foe  bank  may  extend  foe  time 
within  which  funds  must  be  made  available 
under  the  schedule  by  a  reasonable  period  of 
time.  This  provision  establishes  that  an 
extension  of  up  to  one  business  day  for  “on 
us”  checks,  five  business  days  for  local 
checks,  and  six  business  days  for  nonlocal 
checks  is  reasonable.  Under  certain 
circumstances,  however,  a  longer  extension 
of  the  schedules  may  be  reasimable.  In  these 
cases,  foe  burden  is  placed  on  foe  depositary 
bank  to  establish  that  a  longer  period  is 
reasonable. 

2.  Fm  example,  assume  a  bank  extended 
foe  hold  on  a  local  check  deposit  by  five 
business  da3rs  based  on  its  reasonable  cause 
to  believe  t^t  foe  check  is  uncollectible.  If, 
on  foe  day  before  foe  extended  hold  is 
scheduled  to  expire,  foe  bank  receives  a 
notification  from  foe  paying  bank  that  the 
check  is  being  returned  unpaid,  foe  bank  may 
determine  that  a  longer  hold  U  warranted,  if 
it  decides  not  to  charge  back  foe  customer’s 
account  based  on  foe  notification.  If  the  bank 
decides  to  extend  foe  hold,  foe  bank  must 
send  a  second  notice,  in  accordance  with 
paragraph  (g)  of  this  section,  indicating  foe 
new  date  that  foe  funds  will  be  available  for 
withdrawal. 

3.  With  respect  to  Treasiury  checks,  U.S. 
Postal  Service  money  orders,  checks  drawn 
on  Federal  Reserve  Banks  or  Federal  Home 
Loan  Banks,  state  and  local  government 
checks,  cashier’s  checks,  certified  checks, 
and  teller’s  checks  subject  to  foe  next-day  (or 
second-day)  availability  requirement,  the 
depositary  bank  may  extend  foe  time  funds 
must  be  made  available  for  withdrawal  imder 
foe  large  deposit,  redeposited  check,  repeated 
overdid,  or  reasonable  cause  exception  by  a 


reasonable  period  beyond  foe  delay  that 
would  have  been  permitted  imder  foe 
regulation  had  foe  checks  not  been  subject  to 
foe  next-day  (or  second-day)  availability 
requirement.  The  additiond  hold  is  added  to 
foe  local  or  nonlocal  schedule  that  would 
apply  based  on  foe  location  of  foe  paying 
ba^. 

4.  One  business  day  for  “on  us”  checks, 
five  business  days  for  local  checks,  and  six 
business  days  for  nonlocal  checks,  in 
addition  to  foe  time  period  provided  in  foe 
schedule,  should  provide  adequate  time  for 
foe  depositary  bank  to  learn  of  foe 
nonpayment  of  virtually  all  checks  that  are 
returned.  For  example,  if  a  customer  deposits 
a  $7,000  cashier’s  check  drawn  on  a  nonlocal 
bank,  and  foe  depositary  bank  applies  foe 
large  deposit  exception  to  that  check,  $5,000 
must  be  available  for  withdrawal  on  foe  first 
business  day  after  foe  day  of  deposit  and  foe 
remaining  $2,000  must  be  available  for 
withdrawal  on  foe  elevenfo  business  day 
following  foe  day  of  deposit  (six  business 
days  added  to  foe  five-^y  schedule  for 
nonlocal  checks),  unless  foe  depositary  bank 
establishes  that  a  longer  hold  is  reasonable. 

5.  In  foe  case  of  foe  application  of  foe 
emergency  conditions  exception,  foe 
depositary  bank  may  extend  foe  hold  placed 
on  a  check  by  not  more  than  a  reasonable 
period  following  foe  end  of  foe  emergency  or 
foe  time  funds  must  be  available  for 
withdrawal  under  §§  229.10(c)  or  229.12, 
whichever  is  later. 

6.  This  provision  does  not  apply  to  holds 
imposed  under  foe  new  account  exception. 
Under  that  exception,  the  maximum  time 
period  within  which  funds  must  be  made 
available  for  withdrawal  is  specified  for 
deposits  that  generally  must  be  accorded 
next-day  availability  under  S  229.10.  This 
subpart  does  not  specify  foe  maximum  time 
period  within  which  foe  proceeds  of  local 
and  nonlocal  checks  must  be  made  available 
for  withdrawal  during  foe  new  account 
period. 

VZZf.  Section  229.14  Payment  of  Interest 
A.  229.14(a)  In  General 

1.  This  section  requires  that  a  depositary 
bank  begin  accruing  interest  on  interest- 
bearing  accounts  not  later  than  foe  day  on 
which  the  depositary  bank  receives  credit  for 
the  funds  deposited.^  A  depositary  bank 


’This  section  implements  section  606  of  the  Act 
(12  U.S.C  4005).  liie  Act  keys  the  requirement  to 
pay  interest  to  the  time  the  depositary  bank  receives 
{Hovisional  credit  for  a  check.  Provisional  credit  is 
a  term  used  in  the  U.C.C  that  is  derived  fran  the 
Code’s  concept  of  provisional  settlement  (See 
U.C.C  4-214  and  4-215.)  Provisional  credit  is 
credit  that  is  subject  to  charge-back  if  the  check  is 
returned  unpaid;  once  the  check  is  finally  paid,  the 
right  to  charge  back  expires  and  the  provisional 
ci^it  becomes  final.  Under  Subpart  C,  a  paying 
bank  no  longer  has  an  automatic  right  to  ch^e 
back  credits  given  in  settlement  of  a  check,  and  the 
concept  of  provisional  settlement  is  no  longer 
useful  and  has  been  eliminated  by  the  regulation. 
Accordingly,  this  section  uses  the  term  credit  rather 
than  provisional  credit,  and  this  section  applies 
regardless  of  whether  a  credit  would  be  provisional 
or  final  under  the  U.CC.  Credit  does  not  include 
a  bookkeeping  entry  (sometimes  referred  to  as 
deferred  credit)  that  does  not  represent  funds 
actually  available  for  the  bank’s  use. 
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generally  receives  credit  on  checks  within 
one  or  two  days  following  deposit.  A  bank 
receives  credit  on  a  cash  deposit,  an 
electronic  payment,  and  the  deposit  of  a 
check  that  is  drawn  on  the  depositary  bank 
itself  on  the  day  the  cash,  electronic 
payment,  or  check  is  received.  In  the  case  of 
a  deposit  at  a  nonproprietary  ATM,  credit 
generally  is  received  on  the  day  the  bank  that 
operates  the  ATM  credits  the  depositary  bank 
for  the  amount  of  the  deposit. 

2.  Because  account  includes  only 
transaction  accounts,  other  interest-bearing 
accounts  of  the  depositary  bank,  such  as 
money  market  deposit  accounts,  savings 
deposits,  and  time  deposits,  are  not  subject 
to  this  requirement;  however,  a  bank  may 
accrue  interest  on  such  deposits  in  the  same 
way  that  it  accrues  interest  under  this 
paragraph  for  simplicity  of  operation.  The 
Board  intends  the  term  interest  to  refer  to 
payments  to  or  for  the  account  of  any 
customer  as  compensation  for  the  use  of 
funds,  but  to  exclude  the  absorption  of 
expenses  incident  to  providing  a  normal 
banking  function  or  a  bank’s  forbearance 
from  charging  a  fee  in  connection  with  such 
a  service.  (See  12  CFR  217.2(d).)  Thus, 
earnings  credits  often  applied  to  corporate 
accounts  are  not  interest  payments  for  the 
purposes  of  this  section. 

3.  It  may  be  difficult  for  a  depositary  bank 
to  track  which  day  the  depositary  bank 
receives  credit  for  specifrc  checlu  in  order  to 
accrue  interest  properly  on  the  account  to 
which  the  check  is  deposited.  This  difficulty 
may  be  pronounced  if  the  bank  uses  different 
means  of  collecting  checks  based  on  the  time 
of  day  the  check  is  received,  the  dollar 
amoimt  of  the  check,  and/or  the  paying  bank 
to  which  it  must  be  sent.  Thus,  for  the 
piurpose  of  the  interest  accrual  requirement, 
a  bank  may  rely  on  an  availability  schedule 
from  its  Federal  Reserve  Bank,  Federal  Home 
Loan  Bank,  or  correspondent  to  determine 
when  the  depositary  bank  receives  credit.  If 
availability  is  delayed  beyond  that  specifred 
in  the  availability  schedule,  a  bank  may 
charge  back  interest  erroneously  accrued  or 
paid  on  the  basis  of  that  schedule. 

4.  This  paragraph  also  permits  a  depositary 
bank  to  accrue  interest  on  checks  deposited 
to  all  of  its  interest-bearing  accounts  based  on 
when  the  bank  receives  credit  on  all  checks 
sent  for  payment  or  collection.  For  example, 
if  a  bank  receives  credit  on  20  percent  of  the 
funds  deposited  in  the  bank  by  check  as  of 
the  business  day  of  deposit  (e.g.,  “on  us” 
checks),  70  percent  as  of  the  business  day 
following  deposit,  and  10  percent  on  the 
second  business  day  following  deposit,  the 
bank  can  apply  these  percentages  to 
determine  the  day  interest  must  begin  to 
accrue  on  check  deposits  to  all  interest- 
bearing  accounts,  regardless  of  when  the 
bank  received  credit  on  the  funds  deposited 
in  any  particular  account.  Thus,  a  bank  may 
begin  accruing  interest  on  a  uniform  basis  for 
all  interest-bearing  accounts,  without  the 
need  to  track  the  type  of  check  deposited  to 
each  account. 

5.  This  section  is  not  intended  to  limit  a 
policy  of  a  depositary  bank  that  provides  that 
interest  accrues  only  on  balances  that  exceed 
a  specified  amount,  or  on  the  minimum 
balance  maintained  in  the  account  during  a 


given  period,  provided  that  the  balance  is 
determined  based  on  the  date  that  the 
depositary  bank  receives  credit  for  the  funds. 
This  section  also  is  not  intended  to  limit  any 
policy  providing  that  interest  accrues  sooner 
than  required  by  this  paragraph. 

B.  229.14(b)  Special  Rule  for  Credit  Unions 

1.  This  provision  implements  a 
requirement  in  section  606(b)  of  the  Act,  and 
provides  an  exemption  from  the  payment-of- 
interest  requirements  for  credit  imions  that 
do  not  begin  to  accrue  interest  or  dividends 
on  their  customer  accounts  until  a  later  date 
than  the  day  the  credit  union  receives  credit 
for  those  deposits,  including  cash  deposits. 
These  credit  unions  are  exempt  from  the 
payment-of-interest  requirements,  as  long  as 
they  provide  notice  of  their  interest  accrual 
policies  in  accordance  with  §  229.16(d).  For 
example,  if  a  credit  union  has  a  policy  of 
computing  interest  on  all  deposits  received 
by  the  10th  of  the  month  from  the  first  of  that 
month,  and  on  all  deposits  received  after  the 
10th  of  the  mon^from  the  first  of  the  next 
month,  that  policy  is  not  superseded  by  this 
regulation,  if  the  credit  union  provides 
proper  disclosure  of  this  policy  to  its 
customers. 

2.  The  Act  limits  this  exemption  to  credit 
unions;  other  types  of  banks  must  comply 
with  the  payment-of-interest  requirements.  In 
addition,  credit  unions  that  compute  interest 
fit>m  the  day  of  deposit  or  day  of  credit 
should  not  change  their  existing  practices  in 
order  to  avoid  compliance  with  the 
requirement  that  interest  accrue  from  the  day 
the  credit  union  receives  credit 

C.  229.14(c)  Exception  for  Checks  Returned 
Unpaid 

1.  This  provision  is  based  on  section  606(c) 
of  the  Act  (12  U.S.C.  4005(c))  and  provides 
that  interest  need  not  be  paid  on  funds 
deposited  in  an  interest-bearing  account  by 
check  that  has  been  retvmied  unpaid, 
regardless  of  the  reason  for  return. 

IX.  Section  229.15  General  Disclosure 
Requirements 

A.  229.15(a)  Form  of  Disclosures 

1.  This  paragraph  sets  forth  the  general 
requirements  for  the  disclosures  required 
under  Subpart  B.  All  of  the  disclosures  must 
be  given  in  a  clear  and  conspicuous  manner, 
must  be  in  writing,  and,  in  most  cases,  must 
be  in  *8  fqim  the  customer  may  keep. 
Disclosures  posted  at  locations  where 
employees  accept  consumer  deposits,  at 
ATMs,  and  on  preprinted  deposit  ^ips  need 
not  be  in  a  form  that  the  customer  may  keep. 
Appendix  C  of  the  regulation  contains  model 
forms,  clauses,  and  notices  to  assist  banks  in 
preparing  disclosures. 

2.  Disclosures  concerning  availability  must 
be  grouped  together  and  may  not  contain  any 
information  that  is  not  related  to  the 
disclosures  required  by  this  subpart. 
Therefore,  banks  may  not  intersperse  the 
required  disclosures  with  other  account 
disclosures,  and  may  not  include  other 
account  information  that  is  not  related  to 
their  availability  policy  within  the  text  of  the 
required  disclosures.  Banks  may,  however, 
include  information  that  is  related  to  their 
availability  policies.  For  example,  a  bank 
may  inform  its  customers  that,  even  when  the 


bank  has  already  made  funds  available  for 
withdrawal,  the  customer  is  responsible  for 
any  problem  with  the  deposit,  such  as  the 
return  of  a  deposited  check. 

3.  The  regulation  does  not  require  that  the 
disclosures  be  segregated  from  other  account 
terms  and  conditions.  For  example,  banks 
may  include  the  disclosure  of  their  specific 
availability  policy  in  a  booklet  or  pamphlet 
that  sets  out  all  of  the  terms  and  conditions 
of  the  bank’s  accounts.  The  required 
disclosures  must,  however,  be  grouped 
together  and  highlighted  or  identified  in 
some  manner,  for  example,  by  use  of  a 
separate  heading  for  the  disclosures,  such  as 
“When  Deposits  are  Available  for 
Withdrawal.” 

B.  229.15(b)  Uniform  Reference  to  Day  of 
Availability 

1.  This  paragraph  requires  banks  to 
disclose  in  a  uniform  manner  when 
deposited  funds  will  be  available  for 
withdrawal.  Banks  must  disclose  when 
deposited  funds  are  available  for  withdrawal 
by  stating  the  business  day  on  which  the 
customer  may  begin  to  withdraw  funds.  The- 
business  day  funds  will  be  available  must  be 

disclosed  as  “the _ business 

day  after”  the  day  of  deposit,  or  substantially 
similar  language.  The  business  day  of 
availability  is  determined  by  counting  the 
number  of  business  days  starting  with  the 
business  day  following  the  banking  day  on 
which  the  deposit  is  received,  as  determined 
under  §  229.19(a),  and  ending  with  the 
business  day  on  which  the  customer  may 
begin  to  withdraw  funds.  For  example,  a 
bank  that  imposes  delays  of  four  intervening 
business  days  for  nonlocal  checks  must 
describe  those  checks  as  being  available  on 
“the  fifth  business  day  after”  the  day  of  the 
deposit. 

C.  229.15(c)  Multiple  Accounts  and  Multiple 
Account  Holders 

1.  This  paragraph  clarifies  that  banks  need 
not  provide  multiple  disclosures  under  the 
regulation.  A  single  disclosure  to  a  customer 
that  holds  multiple  accounts,  or  a  single 
disclosure  to  one  of  the  account  holders  of 
a  jointly  held  account,  satisfies  the  disclosure 
requirements  of  the*  regulation. 

D.  229.15(d)  Dormant  or  Inactive  Accounts 

1.  This  paragraph  makes  clear  that  banks 

need  not  provide  disclosure  of  their  specific 
availability  policies  to  customers  that  hold 
accounts  that  are  either  dormant  or  inactive. 
The  determination  that  certain  accounts  are 
dormant  or  inactive  must  be  made  by  the 
bank.  If  a  bank  considers  an  account  dormant 
or  inactive  for  purposes  other  than  this 
regulation  and  no  longer  provides  statements 
and  other  mailings  to  an  account  for  this 
reason,  such  an  account  is  considered 
dormant  or  inactive  for  purposes  of  this 
regulation. 

X.  Section  229.16  Specific  Availability  Policy 
Disclosure 

A.  229.16(a)  General 

1.  This  section  describes  the  information 
that  must  be  disclosed  by  banks  to  comply 
with  §§  229.17  and  229.18(d),  which  require 
that  banks  furnish  notices  of  their  specific 
policy  regarding  availability  of  deposited 


51684  Federal  Register  /  Vol.  60,  No,  191  /  Tuesday,  October  3,  1995  /  Rules  and  Regulations 


funds.  The  disclosure  provided  by  a  bank 
must  reflect  the  availability  policy  followed 
by  the  bank  in  most  cases,  even  though  a 
btmk  may  in  some  cases  make  funds  available 
sooner  or  impose  a  longer  delay. 

2.  The  disclosure  must  reflect  the  policy 
and  practice  of  the  bank  regarding 
availability  as  to  most  accounts  and  most 
deposits  into  those  accoimts.  In  disclosing 
the  availability  policy  that  it  follows  in  most 
cases,  a  bank  may  provide  a  single  disclosure 
that  reflects  one  policy  to  all  its  transaction 
account  customers,  even  though  some  of  its 
customers  may  receive  faster  availability  than 
that  reflected  in  the  policy  disclosure.  Thus, 
a  bank  need  not  disclose  to  some  customers 
that  they  receive  faster  availability  than 
indicated  in  the  disclosure.  If,  however,  a 
bank  has  a  policy  of  imposing  delays  in 
availability  on  any  customers  longer  than 
those  specified  in  its  disclosure,  those 
customers  must  receive  disclosures  that 
reflect  the  longer  applicable  availability 
periods. 

3.  A  bank  may  disclose  that  funds  are 
available  for  withdrawal  on  a  given  day 
notwithstanding  the  fact  that  the  bank  uses 
the  funds  to  pay  checks  received  before  that 
day.  For  example,  a  bank  may  disclose  that 
its  policy  is  to  make  funds  available  from 
deposits  of  local  checks  on  the  second 
business  day  following  the  day  of  deposit, 
even  though  it  may  use  the  deposited  funds 
to  pay  checks  prior  to  the  second  business 
day;  the  funds  used  to  pay  checks  in  this 
example  are  not  available  for  withdrawal 
until  the  second  business  day  after  deposit 
because  the  funds  are  not  available  for  all 
uses  until  the  second  business  day.  (See  the 
definition  of  available  for  withdrawal  in 

S  229.2(d).) 

B.  229.16(b)  Content  of  SpeciHc  Policy 
Disclosure 

1.  This  paragraph  sets  forth  the  items  that 
must  be  included,  as  applicable,  in  a  bank’s 
specific  availability  policy  disclosure.  The 
information  that  must  be  disclosed  by  a 
particular  bank  will  vary  considerably 
depending  upon  the  bank’s  availability 
policy.  For  example,  a  bank  that  makes 
deposited  funds  available  for  withdrawal  on 
the  business  day  following  the  day  of  deposit 
need  simply  disclose  that  deposited  funds 
will  be  available  for  withdrawal  on  the  first 
business  day  after  the  day  of  deposit,  the 
bank’s  business  days,  and  when  deposits  are 
considered  received. 

2.  On  the  other  hand,  a  bank  that  has  a 
policy  of  routinely  delaying  on  a  blanket 
basis  the  time  when  deposited  funds  are 
available  for  withdrawal  would  have  a  more 
detailed  disclosure.  Such  blanket  hold 
policies  might  be  for  the  maximum  time 
allowed  under  the  federal  law  or  might  be  for 
shorter  periods.  These  banks  must  disclose 
the  types  of  deposits  that  will  be  subject  to 
delays,  how  the  customer  can  determine  the 
type  of  deposit  being  made,  and  the  day  that 
fiinds  from  each  type  of  deposit  will  be 
available  for  withdinwal. 

3.  Some  banks  may  have  a  combination  of 
next-day  availability  and  blanket  delays.  For 
example,  a  bank  may  provide  next-day 
availability  for  all  deposits  except  for  one  or 
two  categories,  such  as  deposits  at 
nonproprietary  ATMs  and  nonlocal  personal 


checks  over  a  specified  dollar  amount.  The 
bank  would  describe  the  categories  that  are 
subject  to  delays  in  availability  and  tell  the 
customer  when  each  category  would  be 
available  for  withdrawal,  and  state  that  other 
deposits  will  be  available  for  withdrawal  on 
the  first  business  day  after  the  day  of  deposit. 
Similarly,  a  bank  that  provides  availability 
on  the  second  business  day  for  most  of  its 
deposits  would  need  to  identify  the 
categories  of  deposits  which,  under  the 
regulation,  are  subject  to  next-day  availability 
and  state  that  all  other  deposits  will  be 
available  on  the  second  business  day. 

4.  Because  many  banks’  availability 
policies  may  be  complex,  a  bank  must  give 

a  brief  summary  of  its  policy  at  the  beginning 
of  the  disclosure.  In  addition,  the  bank  must 
describe  any  circvunstances  when  actual 
availability  may  be  longer  than  the  schedules 
disclosed.  Such  circumstances  would  arise, 
for  example,  when  the  bank  invokes  one  of 
the  exceptions  set  forth  in  §  229.13  of  the 
regulation,  or  when  the  bank  delays  or 
extends  the  time  when  deposited  funds  are 
available  for  withdrawal  up  to  the  time 
periods  allowed  by  the  regulation  on  a  case- 
by-case  basis.  Also,  a  bank  that  must  make 
certain  checks  available  faster  under 
Appendix  B  (reduction  of  schedules  for 
certain  nonlocal  checks)  must  state  that  some 
check  deposits  will  be  available  for 
withdrawal  sooner  because  of  special  rules 
and  that  a  list  of  the  pertinent  routing 
numbers  is  available  upon  request. 

5.  Generally,  a  bank  that  distinguishes  in 
its  disclosure  betwe  m  local  and  nonlocal 
checks  based  on  the  xiuting  number  on  the 
check  must  disclose  to  its  customers  that 
certain  checks,  such  as  some  credit  union 
payable-through  drafts,  will  be  treated  as 
local  or  nonlocal  based  on  the  location  of  the 
bank  by  which  they  are  payable  (e.g.,  the 
credit  union),  and  not  on  the  basis  of  the 
location  of  the  bank  whose  routing  number 
appears  on  the  check.  A  bank  is  not  required 
to  provide  this  disclosiue,  however,  if  it 
makes  the  proceeds  of  both  local  and 
nonlocal  checks  available  for  withdrawal 
within  the  time  periods  required  for  local 
checks  in  §§  229.12  and  229.13. 

6.  The  business  day  cut-off  time  used  by 
the  bank  must  be  disclosed  and  if  some 
locations  have  different  cut-off  times  the 
bank  must  note  this  in  the  disclosure  and 
state  the  earliest  time  that  might  apply,  /l 
bank  need  not  list  all  of  the  different  cut-off 
times  that  might  apply. 

7.  A  bank  taking  advantage  of  the  extended 
time  period  for  making  deposits  at 
nonproprietary  ATMs  available  for 
withdrawal  under  §  229.12(f)  must  explain 
this  in  the  initial  disclosure.  In  addition,  the 
bank  must  provide  a  list  (on  or  with  the 
initial  disclos\ue)  of  either  the  bank’s 
proprietary  ATMs  or  those  ATMs  that  are 
nonproprietary  at  which  customers  may 
make  deposits.  As  an  alternative  to  providing 
such  a  list,  the  bank  may  label  all  of  its 
proprietary  ATMs  with  the  bank’s  name  and 
state  in  the  initial  disclosure  that  this  has 
been  done.  Similarly,  a  bank  taking 
advantage  of  the  cash  withdrawal  limitations 
of  §  229.12(d),  or  the  provision  in  §  229.19(e) 
allowing  holds  to  be  placed  on  other  deposits 
when  a  deposit  is  made  or  a  check  is  cashed, 
must  explain  this  in  the  initial  disclosure. 


8.  A  bank  that  provides  availability  based 
on  when  the  bank  generally  receives  credit 
for  deposited  checlu  need  not  disclose  the 
time  when  a  check  drawn  on  a  specific  bank 
will  be  available  for  withdrawal.  Instead,  the 
bank  may  disclose  the  categories  of  deposits 
that  must  be  available  on  the  first  business 
day  after  the  day  of  deposit  (deposits  subject 
to  §  229.10)  and  state  the  other  categories  of 
deposits  and  the  time  periods  that  will  be 
applicable  to  those  deposits.  For  example,  a  - 
bank  might  disclose  the  four-digit  Federal 
Reserve  routing  symbol  for  local  checks  and 
indicate  that  such  checks  as  well  as  certain 
nonlocal  checks  will  be  available  for 
withdrawal  on  the  first  or  second  business 
day  following  the  day  of  deposit,  depending 
on  the  location  of  the  particular  bank  on 
which  the  check  is  drawn,  and  disclose  that 
funds  fix)m  all  other  checks  will  be  available 
on  the  second  or  third  business  day.  The 
bank  must  also  disclose  that  the  customer 
may  request  a  copy  of  the  bank’s  detailed 
schedule  that  would  enable  the  customer  to 
determine  the  availability  of  any  check  and 
must  provide  such  schedule  upon  request.  A 
change  in  the  bank’s  detailed  schedule  would 
not  trigger  the  change  in  policy  disclosure 
requirement  of  §  229.18(e). 

C.  229.16(c)  Longer  Delays  on  a  Case-by- 
Case  Basis 

1.  Notice  in  specific  policy  disclosure. 

a.  Banks  that  make  deposited  funds 
available  for  withdrawal  sooner  than 
required  by  the  regulation — for  example, 
providing  their  customers  with  immediate  or 
next-day  availability  for  deposited  funds — 
and  delay  the  time  when  funds  are  available 
for  withdrawal  only  from  time  to  time 
determined  on  a  case-by-case  basis,  must 
provide  notice  of  this  in  their  specific 
availability  policy  disclosure.  This  paragraph 
outlines  the  requirements  for  that  notice. 

b.  In  addition  to  stating  what  their  specific 
availability  policy  is  in  most  cases,  banks 
that  may  delay  or  extend  the  time  when 
deposits  are  available  on  a  case-by-case  basis 
must:  state  that  fix)m  time  to  time  funds  may 
be  available  for  withdrawal  later  than  the 
time  periods  in  their  specific  policy 
disclosure,  disclose  the  latest  time  that  a 
customer  may  have  to  wait  for  deposited 
funds  to  be  available  for  withdrawal  when  a 
case-by-case  hold  is  placed,  state  that 
customers  will  be  notified  when  availability 
of  a  deposit  is  delayed  on  a  case-by-case 
basis,  and  advise  customers  to  ask  if  they 
need  to  be  sure  of  the  availability  of  a 
particular  deposit. 

c.  A  bank  that  imposes  delays  on  a  case- 
by-case  basis  is  still  subject  to  the  availability 
requirements  of  this  regulation.  If  the  bank 
imposes  a  delay  on  a  particular  deposit  that 
is  not  longer  than  the  availability  required  by 
§  229.12  for  local  and  nonlocal  ^ecks,  the 
reason  for  the  delay  need  not  be  based  on  the 
exceptions  provided  in  §  229.13.  If  the  delay 
exceeds  the  time  periods  permitted  under 

§  229.12,  however,  then  it  must  be  based  on 
an  exception  provided  in  §  229.13,  and  the 
bank  must  comply  with  the  §  229.13  notice 
requirements.  A  bank  that  imposes  delays  on 
a  case-by-case  basis  may  avail  itself  of  the 
one-time  notice  provisions  in  §  229.13(g)(2) 
and  (3)  for  deposits  to  which  those 
provisions  apply. 
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2.  Notice  at  time  of  case-by-case  delay. 

a.  In  addition  to  including  the  disclosures 
required  by  paragraph  (c)(1)  of  this  section  in 
their  specific  availability  policy  disclosure, 
banks  that  delay  or  extend  the  time  period 
when  funds  are  available  for  withdrawal  on 
a  case-by-case  basis  must  give  customers  a 
notice  when  availability  of  funds  firom  a 
particular  deposit  will  be  delayed  or 
extended  beyond  the  time  when  deposited 
funds  are  generally  available  for  withdrawal. 
The  notice  must  state  that  a  delay  is  being 
imposed  and  indicate  when  the  funds  will  be 
available.  In  addition,  the  notice  must 
include  the  account  number,  the  date  and 
amount  of  the  deposit,  and  the  amount  of  the 
deposit  being  delayed. 

b.  If  notice  of  the  delay  was  not  given  at 
the  time  the  deposit  was  made  and  the  bank 
assesses  overdraft  or  returned  check  fees  on 
accounts  when  a  case-by-case  hold  has  been 
placed,  the  case-by-case  hold  notice  provided 
to  the  customer  must  include  a  notice 
concerning  overdraft  or  returned  check  fees. 
The  notice  must  state  that  the  customer  may 
be  entitled  to  a  refund  of  any  overdraft  or 
returned  check  fees  that  result  from  the 
deposited  funds  not  being  available  if  the 
check  that  was  deposited  was  in  fact  paid  by 
the  payor  bank,  and  explain  how  to  request 

a  refund  of  any  fees.  (Sm  §  229.16(c)(3).) 

c.  The  requirement  that  the  case-by-case 
hold  notice  state  the  day  that  funds  will  be 
made  available  for  withdrawal  may  be  met  by 
stating  the  date  or  the  number  of  business 
days  after  deposit  that  the  funds  will  be  made 
available.  This  requirement  is  satished  if  the 
notice  provides  information  sufficient  to 
indicate  when  funds  will  be  available  and  the 
amounts  that  will  be  available  at  those  times. 
For  example,  for  a  deposit  involving  more 
than  one  check,  the  bank  need  not  provide 

a  notice  that  discloses  when  funds  from  each 
individual  item  in  the  deposit  will  be 
available  for  withdrawal.  Instead,  the  bank 
may  provide  a  total  dollar  amount  for  each 
of  ffie  time  periods  when  funds  will  be 
available,  or  provide  the  customer  with  an 
explanation  of  how  to  determine  the  amount 
of  the  deposit  that  will  be  held  and  when  the 
held  funds  will  be  available  for  withdrawal. 

d.  For  deposits  made  in  person  to  an 
employee  of  the  depositary  bank,  the  notice 
generally  must  be  given  at  the  time  of  the 
deposit.  The  notice  at  the  time  of  the  deposit 
must  be  given  to  the  person  making  the 
deposit,  that  is,  the  “depositor.”  The 
depositor  need  not  be  the  customer  holding 
the  account.  For  other  deposits,  such  as 
deposits  received  at  an  ATM,  lobby  deposit 
box,  night  depository,  through  the  mail,  or  by 
armored  car,  notice  must  be  mailed  to  the 
customer  not  later  than  the  dose  of  the 
business  day  following  the  banking  day  on 
which  the  deposit  was  made.  Notice  to  the 
customer  also  may  be  provided  not  later  than 
the  close  of  the  business  day  following  the 
banking  day  on  which  the  deposit  was  made 
if  the  decision  to  delay  availability  is  made 
after  the  time  of  the  deposit. 

3.  Overdraft  and  returned  check  fees.  If  a 
depositary  bank  delays  or  extends  the  time 
when  funds  from  a  deposited  check  are 
available  for  withdrawal  on  a  case-by-case 
basis  and  does  not  provide  a  written  notice 
to  its  depositor  at  the  time  of  deposit,  the 


depositary  bank  may  not  assess  any  overdraft 
or  returned  check  fees  (such  as  an 
insufficient  funds  charge)  or  charge  interest 
for  use  of  an  overdraft  line  of  credit,  if  the 
deposited  check  is  paid  by  the  paying  bank 
and  these  fees  would  not  have  occurred  had 
the  additional  case-by-case  delay  not  been 
imposed.  A  bank  may  assess  an  overdraft  or 
returned  check  fee  under  these 
circumstances,  however,  if  it  provides  notice 
to  the  customer  in  the  notice  required  by 
paragraph  (c)(2)  of  this  section  that  the  fee 
may  be  subject  to  refund,  and  refunds  the  fee 
upon  the  request  of  the  customer  when 
required  to  do  so.  The  notice  must  state  that 
the  customer  may  be  entitled  to  a  refund  of 
any  overdraft  or  returned  check  fees  that  are 
assessed  if  the  deposited  check  is  paid,  and 
indicate  where  such  requests  for  a  refund  of 
overdraft  fees  should  be  directed.  Paragraph 
(c)(3)  applies  when  a  bank  provides  a  case- 
by-case  notice  in  accordance  with  paragraph 
(c)(2)  and  does  not  apply  if  the  bank  has 
provided  an  exception  hold  notice  in 
accordance  with  §  229.13. 

D.  229.16(d)  Credit  Union  Notice  of  Interest 
Payment  Policy 

1.  This  paragraph  sets  forth  the  special 
disclosiue  requirement  for  credit  unions  that 
delay  accrual  of  interest  or  dividends  for  all 
cash  and  check  deposits  beyond  the  date  of 
receiving  provisional  credit  for  checks  being 
deposited.  (The  interest  payment 
requirement  is  set  forth  in  §  229.14(a).)  Such 
credit  unions  are  required  to  describe  their 
policy  with  respect  to  accrual  of  interest  or 
dividends  on  deposits  in  their  specific 
availability  policy  disclosure. 

XI.  Section  229. 1 7  Initial  Disclosures 

A.  This  paragraph  requires  banks  to 

provide  a  notice  of  their  availability  policy  to 
all  potential  customers  prior  to  opening  an 
account.  The  requirement  of  a  notice  prior  to 
opening  an  account  requires  banks  to  provide 
disclosures  prior  to  accepting  a  deposit  to 
open  an  account.  Disclosures  must  be  given 
at  the  time  the  bank  accepts  an  initial  deposit 
regardless  of  whether  the  bank  has  opened 
the  account  yet  for  the  customer.  If  a  bank, 
however,  receives  a  written  request  by  mail 
from  a  person  asking  that  an  account  be 
opened  and  the  request  includes  an  initial 
deposit,  the  bank  may  o{>en  the  account  with 
the  deposit,  provided  the  bank  mails  the 
required  disclosures  to  the  customer  not  later 
than  the  business  day  following  the  banking 
day  on  which  the  bank  receives  the  deposit. 
Similarly,  if  a  bank  receives  a  telephone 
request  from  a'  customer  asking  that  an 
account  be  opened  with  a  transfer  from  a 
separate  account  of  the  customer’s  at  the 
bank,  the  disclosure  may  be  mailed  not  later 
than  the  business  day  following  the  banking 
day  of  the  request. 

XII.  Section  229.18  Additional  Disclosure 
Requirements 

A.  229.18(a)  Deposit  Slips 

1.  This  paragraph  requires  banks  to  include 
*a  notice  on  all  preprinted  deposit  slips.  The 
deposit  slip  notice  need  only  state, 
somewhere  on  the  front  of  the  deposit  slip, 
that  deposits  may  not  be  available  for 
immediate  withdrawal.  The  notice  is 


required  only  on  preprinted  deposit  slips — 
those  printed  with  the  customer’s  account 
number  and  name  and  furnished  by  the  bank 
in  response  to  a  customer’s  order  to  the  bank. 
A  bank  need  not  include  the  notice  on 
deposit  slips  that  are  not  preprinted  and 
supplied  to  the  customer — such  as  counter 
deposit  slips — or  on  those  special  deposit 
slips  provided  to  the  customer  under 
§  229.10(c).  A  bank  is  not  responsible  for 
ensiuing  that  the  notice  appear  on  deposit 
slips  that  the  customer  does  not  obtain  from 
or  through  the  bank.  This  paragraph  applies 
to  preprinted  deposit  slips  furnished  to 
customers  on  or  after  September  1, 1988. 

B.  229.18(b)  Locations  Where  Employees 
Accept  Consumer  Deposits 

1.  This  paragraph  describes  the  statutory 
requirement  that  a  bank  post  in  each  location 
where  its  employees  accept  consumer 
deposits  a  notice  of  its  availability  policy 
pertaining  to  consumer  accounts.  The  notice 
that  is  required  must  specifically  state  the 
availability  periods  for  the  various  deposits 
that  may  be  made  to  consumer  accounts.  The 
notice  need  not  be  posted  at  each  teller 
window,  but  the  notice  must  be  posted  in  a 
place  where  consumers  seeking  to  make 
deposits  are  likely  to  see  it  before  making 
their  deposits.  For  example,  the  notice  might 
be  posted  at  the  point  where  the  line  forms 
for  teller  service  in  the  lobby.  The  notice  is 
not  required  at  any  drive-through  teller 
windows  nor  is  it  required  at  night 
depository  locations,  or  at  locations  where 
consumer  deposits  are  not  accepted. 

C.  229.18(c)  Automated  Teller  Machines 

1.  This  paragraph  sets  forth  the  required 
notices  for  ATMs.  Paragraph  (c)(1)  provides 
that  the  depositary  bank  is  responsible  for 
posting  a  notice  on  all  ATMs  at  which 
deposits  can  be  made  to  accounts  at  the 
depositary  bank.  The  depositary  bank  may 
arrange  for  a  third  party,  such  as  the  owner 
or  operator  of  the  ATM,  to  post  the  notice 
and  indemnify  the  depositary  bank  from 
liability  if  the  depositary  bank  is  liable  under 
§  229.21  for  the  owner  or  operator  failing  to 
provide  the  required  notice. 

2.  The  notice  may  be  posted  on  a  sign, 
shown  on  the  screen,  or  included  on  deposit 
envelopes  provided  at  the  ATM.  This 
disclosure  must  be  given  before  the  customer 
has  made  the  deposit.  Therefore,  a  notice 
provided  on  the  customer’s  deposit  receipt  or 
appearing  on  the  ATM’s  screen  after  the 
customer  has  made  the  deposit  would  not 
satisfy  this  requirement. 

3.  Paragraph  (c)(2)  requires  a  depositary 
bank  that  operates  an  off-premise  ATM  from 
which  deposits  are  removed  not  more  than 
two  times  a  week  to  make  a  disclosure  of  this 
fact  on  the  off-premise  ATM.  The  notice  must 
disclose  to  the  customer  the  days  on  which 
deposits  made  at  the  ATM  will  be  considered 
received. 

D.  229.18(d)  Upon  Request 

1.  This  paragraph  requires  banks  to  provide 
written  notice  of  their  specific  availability 
policy  to  any  person  upon  that  person’s  oral 
or  written  request.  The  notice  must  be  sent 
within  a  reasonable  period  of  time  following 
receipt  of  the  request. 
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E.  229.18(e)  Changes  in  Policy 

1.  This  paragraph  requires  banks  to  send 
notice:;  to  their  customers  when  the  banks 
change  their  availability  policies  with  regard 
to  consumer  accounts.  A  notice  may  be  given 
in  any  form  as  long  as  it  is  clear  and 
conspicuous.  If  the  bank  gives  notice  of  a 
change  by  sending  the  customer  a  complete 
new  availability  disclosure,  the  bank  must 
direct  the  customer  to  the  changed  terms  in 
the  disclosure  by  use  of  a  letter  or  insert,  or 
by  highlighting  the  changed  terms  in  the 
disclosure. 

2.  Generally,  a  bank  must  send  a  notice  at 
least  30  calendar  days  before  implementing 
any  change  in  its  availability  policy.  If  the 
change  results  in  faster  availability  of 
deposits — for  example,  if  the  bank  changes 
its  availability  for  nonlocal  checks  from  the 
fifth  business  day  after  deposit  to  the  fourth 
business  day  after  deposit — ^the  bank  need 
not  send  advance  notice.  The  bank  must, 
however,  send  notice  of  the  change  no  later 
than  30  calendar  days  after  the  chwge  is 
implemented.  A  ba^  is  not  required  to  give 
a  notice  when  there  is  a  change  in  Appendix 
B  (reduction  of  schedules  for  certain  nonlocal 
checks). 

3.  A  bank  that  has  provided  its  customers 
with  a  list  of  ATMs  under  §  229.16(b)(5)  shall 
provide  its  customers  with  an  updated  list  of 
ATMs  once  a  year  if  there  are  changes  in  the 
list  of  ATMs  previously  disclosed  to  the 
customers. 

Xni.  Section  229.19  Miscellaneous 

A.  229.19(a)  When  Funds  Are  Considered 

Deposited 

1.  The  time  funds  must  be  made  available 
for  withdrawal  imder  this  subpart  is 
determined  by  the  day  the  deposit  is  made. 
This  paragraph  provides  rules  to  determine 
the  day  funds  are  considered  deposited  in 
various  circumstances. 

2.  Staffed  facilities  and  ATMs.  Funds 
received  at  a  staffed  teller  station  or  ATM  are 
considered  deposited  when  received  by  the 
teller  or  placed  in  the  ATM.  Funds  deposited 
to  a  deposit  box  in  a  bank  lobby  that  is 
accessible  to  customers  only  during  regular 
business  hours  generally  are  considered 
deposited  when  placed  in  the  lobby  box;  a 
bank  may,  however,  treat  deposits  to  lobby 
boxes  the  same  as  deposits  to  night 
depositories  (as  provided  in  $  229.19(a)(3)), 
provided  a  notice  appears  on  the  lobby  box 
informing  the  customer  when  such  funds 
will  be  considered  deposited. 

3.  Mail.  Funds  mailed  to  the  depositary 
bank  are  considered  deposited  on  the 
banking  day  they  are  received  by  the 
depositary  bank.  The  funds  are  received  by 
the  depositary  bank  at  the  time  the  mail  is 
delivered  to  ^e  bank,  even  if  it  is  initially 
delivered  to  a  mail  room,  rather  than  the 
check  processing  area. 

4.  Other  facilities. 

a.  In  addition  to  deposits  at  staffed 
facilities,  at  ATMs,  and  by  mail,  funds  may 
be  deposited  at  a  fricility  such  as  a  night 
depository  or  a  lock  box  A  night  depository 
is  a  receptacle  for  receipt  of  deposits, 
typically  used  by  corporate  depositors  when 
the  branch  is  closed.  Funds  deposited  at  a 
night  depository  are  considered  deposited  on 
the  banking  day  the  deposit  is  removed,  and 


the  contents  of  the  deposit  are  accessible  to 
the  depositary  bank  for  processing.  For 
example,  some  businesses  deposit  their  funds 
in  a  locked  bag  at  the  night  depository  late 
in  the  evening,  and  return  to  the  bank  the 
following  day  to  open  the  bag.  Other 
depositors  may  have  an  agreement  with  their 
bank  that  the  deposit  bag  must  be  opened 
under  the  dual  control  of  the  bank  and  the 
depositor.  In  these  cases,  the  funds  are 
considered  deposited  when  the  customer 
returns  to  the  bank  and  opens  the  deposit 
bag. 

b.  A  lock  box  is  a  post  office  box  used  by 
a  corporation  for  the  collection  of  bill 
payments  other  check  receipts.  The 
depositary  bank  generally  assumes  the 
responsibility  for  collecting  the  mail  from  the 
lock  box,  processing  the  checks,  and 
crediting  the  corporation  for  the  amount  of 
the  deposit.  Funds  deposited  through  a  lock 
box  arrangement  are  considered  deposited  on 
the  day  the  deposit  is  removed  from  the  lock 
box  and  are  accessible  to  the  depositary  bank 
for  processing. 

5.  Certain  off-premise  ATMs.  A  special 
provision  is  made  for  certain  off-premise 
ATMs  that  are  not  serviced  daily.  Funds 
deposited  at  such  an  ATM  are  considered 
deposited  on  the  day  they  are  removed  from 
the  ATM,  if  the  ATM  is  not  serviced  more 
than  two  times  each  week.  This  provision  is 
intended  to  address  the  practices  of  some 
banks  of  servicing  certain  remote  ATMs 
infrequently.  If  a  depositary  bank  applies  this 
provision  with  respect  to  an  ATM,  a  notice 
must  be  posted  at  the  ATM  informing 
depositors  that  funds  deposited  at  the  ATM 
may  not  be  considered  deposited  until  a 
future  day,  in  accordance  with  S  229.18. 

6.  Banl^g  day  of  deposit 

a.  This  paragraph  also  provides  that  a 
deposit  received  on  a  day  that  the  depositary 
bank  is  closed,  or  after  the  bank’s  cut-off 
hour,  may  be  considered  made  on  the  next 
banking  day.  Generally,  for  piuposes  of  the 
availability  schedules  of  this  subpart,  a  bank 
may  establish  a  cut-off  hour  of  2  p.m.  or  later 
for  receipt  of  deposits  at  its  head  office  or 
branch  offices.  For  receipt  of  deposits  at 
ATMs  or  off-premise  focilities,  such  as  night 
depositories  or  lock  boxes,  the  depositary 
bank  may  establish  a  cut-off  hour  of  12  noon 
or  later  (either  local  time  of  the  branch  or 
other  location  of  the  depositary  bank  at 
which  the  account  is  maintained  or  local 
time  of  the  ATM  or  off-premise  focility).  The 
depositary  bank  must  use  the  same  timing 
m^od  for  establishing  the  cut-off  hour  for 
all  ATMs  and  off-premise  facilities  used  by 
its  customers.  The  choice  of  cut-off  hour 
must  be  reflected  in  the  bank’s  internal 
procedures,  and  the  bank  must  inform  its 
customers  of  the  cut-off  hour  upon  request 
This  earlier  cut-off  for  ATM  or  off-premise 
deposits  is  intended  to  provide  greater 
flexibility  in  the  servicing  of  A'l^s  and  other 
off-premise  facilities. 

b.  Different  cut-off  hours  may  be 
established  for  different  types  of  deposits. 

For  example,  a  bank  may  establish  a  2  p.m. 
cut-off  for  the  receipt  of  check  deposits,  but 
a  later  cut-off  for  the  receipt  of  wire  transfers. 
Different  cut-off  hours  also  may  be 
established  for  deposits  received  at  different 
locations.  For  example,  a  different  cut-off 


may  be  established  for  ATM  deposits  than  for 
over-the-counter  deposits,  or  for  different 
teller  stations  at  the  same  branch.  With  the 
exception  of  the  12  noon  cut-off  for  deposits 
at  ATMs  and  off-premise  focilities,  no  cut-off 
hour  for  receipt  of  deposits  for  purposes  of 
this  subpart  can  be  established  earlier  than  2 
p.m. 

c.  A  bank  is  not  requited  to  remain  open 
until  2  p.m.  If  a  bank  closes  before  2  p.m., 
deposits  received  after  the  closing  may  be 
considered  deposited  on  the  next  banking 
day.  Further,  as  §  229.2(f)  defines  the  term 
banking  day  as  the  portion  of  a  business  day 
on  which  a  bank  is  open  to  the  public  for 
substantially  all  of  its  banking  fonctions,  a 
day,  or  a  portion  of  a  day,  is  not  necessarily 
a  liking  day  merely  brcause  the  bank  is 
open  for  only  limited  functions,  such  as 
keeping  drive-in  or  walk-up  teller  windows 
open,  when  the  rest  of  the  bank  is  closed  to 
the  public.  For  example,  a  banking  office  that 
usually  provides  a  full  range  of  banking 
services  may  close  at  12  noon  but  leave  a 
drive-in  teller  window  open  for  the  limited 
purpose  of  receiving  deposits  and  making 
cash  withdrawals.  Under  those 
circumstances,  the  bank  is  considered  closed 
and  may  consider  deposits  received  after  12 
noon  as  having  been  received  on  the  next 
banking  day.  The  foct  that  a  bank  may  reopen 
for  substantially  all  of  its  banking  functions 
after  2  p.m.,  or  that  it  continues  its  back 
office  operations  throughout  the  day,  would 
not  affe^  this  result  A  bank  may  not, 
however,  close  individual  teller  stations  and 
reopen  them  for  next-day’s  business  before  2 
p.m.  during  a  banking  day. 

B.  229.19(b)  Availability  at  Start  of  Business 
Day 

1.  If  funds  must  be  made  available  for 
withdrawal  on  a  business  day,  the  funds 
must  be  available  for  withdrawal  by  the  later 
of  9  a.m.  (X  the  time  the  depositary  bank’s 
teller  focilities,  including  ATMs,  are 
available  for  customer  account  withdrawals, 
except  under  the  special  rule  for  cash 
withdrawals  set  forth  in  $  229.12(d).  Thus,  if 
a  bank  has  no  ATMs  and  its  branch  facilities 
are  available  for  customer  transactions 
beginning  at  10  a.m.,  funds  must  be  available 
for  customer  withdrawal  beginning  at  10  a.m. 
If  the  bank  has  ATMs  that  are  available  24 
hours  a  day,  rather  than  establishing  12:01 
a.m.  as  the  start  of  the  business  day,  this 
paragraph  sets  9  a.m.  as  the  start  of  the  day 
with  respect  to  ATM  withdrawals.  The  B(Wd 
believes  that  this  rule  provides  banks  with 
sufficient  time  to  update  their  accoimting 
systems  to  reflect  the  available  funds  in 
customer  accounts  for  that  day. 

2.  The  start  of  business  is  determined  by 
the  local  time  of  the  branch  or  other  location 
of  the  depositary  bank  at  which  the  accoimt 

'  is  maintained.  For  example,  if  funds  in  a 
customer’s  account  at  a  west  coast  bank  are 
first  made  available  for  withdrawal  at  the 
start  of  business  on  a  given  day,  and  the 
customer  attempts  to  withdraw  the  funds  at 
an  east  coast  AIM,  the  depositary  bank  is  not 
required  to  make  the  funds  available  until  9 
a.m.  west  coast  time  (12  noon  east  coast 
time). 
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Q  229.19(c)  Effect  on  Policies  of  Depositary 
Bank 

1.  This  subpart  establishes  the  maximum 
hold  that  may  be  placed  on  customer 
deposits.  A  depositary  bank  may  provide 
availability  to  its  customers  in  a  shorter  time 
than  prescribed  in  this  subpart.  A  depositai^ 
hank  also  may  adopt  different  funds 
availability  policies  for  different  segments  of 
its  customer  base,  as  long  as  each  policy 
meets  the  schedules  in  the  regulation.  For 
example,  a  bank  may  differentiate  between 
its  corporate  and  consumer  customers,  or 
may  adopt  different  policies  for  its  consumer 
customers  based  on  whether  a  customer  has 
an  overdraft  line  of  credit  associated  with  the 
account. 

2.  This  regulation  does  not  affect  a 
depositary  bank’s  right  to  accept  or  reject  a 
check  for  deposit,  to  charge  back  the 
customer’s  account  based  on  a  returned 
check  or  notice  of  nonpayment,  or  to  claim 
a  refund  for  any  credit  provided  to  the 
customer.  For  example,  even  if  a  check  is 
returned  or  a  notice  of  nonpayment  is 
received  after  the  time  by  which  funds  must 
be  made  available  for  withdrawal  in 
accordance  with  this  regulation,  the 
depositary  bank  may  charge  back  the 
customer’s  account  for  the  full  amount  of  the 
check.  (See  §  229.33(d]  and  Conunentary.) 

3.  Nothing  in  the  regulation  requires  a 
depositary  bank  to  have  facilities  open  for 
customers  to  make  withdrawals  at  speciffed 
times  or  on  specified  days.  For  example,  even 
though  the  special  cash  withdrawal  rule  set 
forth  in  §  229.12(d)  states  that  a  bank  must 
make  up  to  $400  available  for  cash 
withdrawals  no  later  than  5  p.m.  on  specific 
business  days,  if  a  bank  does  not  participate 
in  an  ATM  system  and  does  not  have  any 
teller  windows  open  at  or  after  5  p.m.,  the 
bank  need  not  join  an  ATM  system  or  keep 
offices  open.  In  this  case,  the  bank  complies 
with  this  rule  if  the  funds  that  are  required 
to  be  available  for  cash  withdrawal  at  5  p.m. 
on  a  particular  day  are  available  for* 
withdrawal  at  the  start  of  business  on  the 
following  day.  Similarly,  if  a  depositary  bank 
is  closed  for  customer  transactions,  including 
ATMs,  on  a  day  funds  must  be  made 
available  for  withdrawal,  the  regulation  does 
not  require  the  bank  to  open. 

4.  The  special  cash  withdrawal  rule  in  the 
Act  recognizes  that  the  $400  that  must  be 
made  available  for  cash  withdrawal  by  5  p.m. 
on  the  day  specified  in  the  schedule  may 
exceed  a  bank’s  daily  ATM  cash  withdrawal 
limit  and  explicitly  provides  that  the  Act 
does  not  supersede  a  bank’s  policy  in  this 
regard.  As  a  result,  if  a  bank  has  a  policy  of 
limiting  cash  withdrawals  from  automated 
teller  machines  to  $250  per  day,  the 
regulation  would  not  require  that  the  bank 
dispense  $400  of  the  proceeds  of  the 
customer’s  deposit  that  must  be  made 
available  for  cash  withdrawal  on  that  day. 

5.  Even  though  the  Act  clearly  provides 
that  the  bank’s  ATM  withdrawal  limit  is  not 
superseded  by  the  federal  availability  rules 
on  the  day  funds  must  first  be  made 
available,  the  Act  does  not  specifically 
permit  banks  to  limit  cash  withdrawals  at 
ATMs  on  subsequent  days  when  the  entire 
amount  of  the  deposit  must  be  made 
available  for  withdrawal.  The  Board  believes 


that  the  rationale  behind  the  Act’s  provision 
that  a  bank’s  ATM  withdrawal  limit  is  not 
superseded  by  the  requirement  that  funds  be 
made  available  for  cash  withdrawal  applies 
on  subsequent  days.  Nothing  in  the 
regulation  prohibits  a  depositary  bank  from 
establishing  ATM  cash  withdrawal  limits 
that  vary  among  customers  of  the  bank,  as 
long  as  the  limit  is  not  dependent  on  the 
length  of  time  funds  have  been  in  the 
customer’s  account  (provided  that  the 
permissible  hold  has  expired). 

6.  Some  small  banks,  particularly  credit 
unions,  due  to  lack  of  secure  facilities,  keep 
no  cash  on  their  premises  and  hence  offer  no 
cash  withdrawal  capability  to  their 
customers.  Other  banks  limit  the  amount  of 
cash  on  their  premises  due  to  bonding 
requirements  or  cost  factors,  and 
consequently  reserve  the  right  to  limit  the 
amount  of  cash  each  customer  can  withdraw 
over-the-counter  on  a  given  day.  For 
example,  some  banks  require  advance  notice 
for  large  cash  withdrawals  in  order  to  limit 
the  amount  of  cash  needed  to  be  maintained 
on  hand  at  any  time. 

7.  Nothing  in  the  regulation  is  intended  to 
prohibit  a  bank  from  limiting  the  amount  of 
cash  that  may  be  withdrawn  at  a  staffed  teller 
station  if  the  bank  has  a  policy  limiting  the 
amount  of  cash  that  may  be  withdrawn,  and 
if  that  policy  is  applied  equally  to  all 
customers  of  the  bank,  is  based  on  security, 
operating,  or  bonding  requirements,  and  is 
not  dependent  on  the  length  of  time  the 
funds  have  been  in  the  customer’s  account 
(as  long  as  the  permissible  hold  has  expired). 
The  regulation,  however,  does  not  authorize 
such  policies  if  they  are  otherwise  prohibited 
by  statutory,  regulatory,  or  common  law. 

D.  229.19(d)  .Use  of  Calculated  Availability 

1.  A  depositary  bank  may  provide 

availability  to  its  nonconsumer  accounts  on 
a  calculated  availability  basis.  Under 
calculated  availability,  a  speciffed  percentage 
of  funds  from  check  deposits  may  be  made 
available  to  the  customer  on  the  next 
business  day,  with  the  remaining  percentage 
deferred  until  subsequent  days.  The 
determination  of  the  percentage  of  deposited 
funds  that  will  be  made  available  each  day 
is  based  on  the  customer’s  typical  deposit 
mix  as  determined  by  a  sample  of  the 
customer’s  deposits.  Use  of  calculated 
availability  is  permitted  only  if,  on  average, 
the  availability  terms  that  result  from  the 
sample  are  equivalent  to  or  more  prompt 
than  the  requirements  of  this  subpart. 

E.  229.19(e)  Holds  on  Other  Funds 

1.  Section  607(d)  of  the  Act  (12  U.S.C. 
4C)06(d))  provides  that  once  funds  are 
available  for  withdrawal  under  the  Act,  such 
funds  shall  not  be  frozen  solely  due  to  the 
subsequent  deposit  of  additional  checks  that 
are  not  yet  available  for  withdrawal.  This 
provision  of  the  Act  is  designed  to  prevent 
evasion  of  the  Act’s  availability 
requirements. 

2.  This  paragraph  clarifies  that  if  a 
customer  deposits  a  check  in  an  account  (as 
defined  in  §  229.2(a)),  the  bank  may  not  place 
a  hold  on  any  of  the  customer’s  funds  so  that 
the  funds  that  are  held  exceed  the  amount  of 
the  check  deposited  or  the  total  amount  of 
funds  held  are  not  made  available  for 


withdrawal  within  the  times  required  in  this 
subpart.  For  example,  if  a  bank  places  a  hold 
on  ^nds  in  a  customer’s  non  transaction 
account,  rather  than  a  transaction  account, 
for  deposits  made  to  the  customer’s 
transaction  account,  the  bank  may  place  such 
a  hold  only  to  the  extent  that  the  funds  held 
do  not  exceed  the  amount  of  the  deposit  and 
the  length  of  the  hold  does  not  exceed  the 
time  periods  permitted  by  this  regulation. 

3.  These  restrictions  also  apply  to  holds 
placed  on  funds  in  a  customer’s  account  (as 
defined  in  §  229.2(a))  if  a  customer  cashes  a 
check  at  a  bank  (other  than  a  check  drawn 
on  that  bank)  over  the  counter.  The 
regulation  does  not  prohibit  holds  that  may 
be  placed  on  other  funds  of  the  customer  for 
checks  cashed  over  the  counter,  to  the  extent 
that  the  transaction  does  not  involve  a 
deposit  to  an  account.  A  bank  may  not, 
however,  place  a  hold  on  any  account  when 
an  “on  us’’  check  is  cashed  over  the  counter. 
“On  us"  checks  are  considered  finally  paid 
when  cashed  (see  U.C.C.  4-215(a)(l)). 

F.  229.19(f)  Employee  Training  and 
Cktmpliance 

1.  The  Act  requires  banks  to  take  such 
actions  as  may  be  necessary  to  inform  fully 
each  employee  that  performs  duties  subject 
to  the  Act  of  the  requirements  of  the  Act,  and 
to  establish  and  maintain  procedures 
reasonably  designed  to  assure  and  monitor 
employee  compliance  with  such 
requirements.  ■ 

2.  This  paragraph  requires  a  bank  to 
establish  procedures  to  ensure  compliance 
with  these  requirements  and  provide  these 
procedures  to  the  employees  responsible  for 
carrying  them  out. 

G.  229.19(g)  Effect  of  Merger  Transaction 

1.  After  banks  merge,  there  is  often  a 
period  of  adjustment  before  their  operations 
are  consolidated.  This  paragraph 
accommodates  this  adjustment  period  by 
allowing  merged  hanks  to  be  treated  as 
separate  banks  for  purposes  of  this  subpart 
for  a  period  of  up  to  one  year  after 
consummation  of  the  merger  transaction, 
except  that  a  customer  of  any  bank  that  is  a 
party  to  the  transaction  that  has  an 
established  account  with  that  bank  may  not 
be  treated  as  a  new  account  holder  for  any 
other  party  to  the  transaction  for  purposes  of 
the  new  account  exception  of  §  229.13(a),  and 
a  deposit  in  any  branch  of  the  merged  bank 

is  considered  deposited  in  the  bank  for 
purposes  of  the  availability  schedules  in 
accordance  with  §  229.19(a). 

2.  This  rule  affects  the  status  of  the 
combined  entity  in  several  areas.  For 
example,  this  rule  would  affect  when  an 
ATM  is  a  proprietary  ATM  (§  229.2(aa)  and 
§  229.12(b))  and  when  a  check  is  considered 
drawn  on  a  branch  of  the  depositary  bank 
(§229.10(c)(l)(vi)). 

3.  Merger  transaction  is  defined  in 
§229.2(t). 

XIV.  Section  229.20  Relation  to  State  Law 
A.  229.20(a)  In  General 

1.  Several  states  have  enacted  laws  that 
govern  when  banks  in  those  states  must  make 
funds  available  to  their  customers.  The  Act 
provides  that  any  state  law  in  effect  on 
September  1, 1989,  that  provides  that  funds 
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be  made  available  in  a  shorter  period  of  time 
than  provided  in  this  regulation,  will 
supersede  the  time  periods  in  the  Act  and  the 
regulation.  The  Conference  Report  on  the  Act 
clarihes  this  provision  by  stating  that  any 
state  law  enacted  on  or  Iwfore  September  1, 
1989,  may  supersede  federal  law  to  the  extent 
that  the  law  relates  to  the  time  funds  must 
be  made  available  for  withdrawal.  H.R.  Rep. 
No.  261, 100th  Cong.  1st  Sess.  at  182  (1987). 

2.  Thus,  if  a  state  had  wished  to  adopt  a 
law  governing  funds  availability,  it  had  to 
have  made  that  law  effective  on  or  before 
September  1, 1989.  Laws  adopted  after  that 
date  do  not  supersede  federal  law,  even  if 
they  provide  for  shorter  availability  periods 
than  are  provided  under  federal  law.  If  a  state 
that  had  a  law  governing  funds  availability  in 
effect  before  September  1, 1989,  amended  its 
law  after  that  date,  the  amendment  would  not 
supersede  federal  law,  but  an  amendment 
deleting  a  state  requirement  would  be 
effective. 

3.  If  a  state  provides  for  a  shorter  hold  for 
a  certain  category  of  checks  than  is  provided 
for  under  federal  law,  that  state  requirement 
will  supersede  the  federal  provision.  For 
example,  most  state  laws  base  some  hold 
periods  on  whether  the  check  being 
deposited  is  drawn  on  an  in-state  or  out-of- 
state  bank.  If  a  state  contains  more  than  one 
check  processing  region,  the  state’s  hold 
period  for  in-state  checks  may  be  shorter  than 
the  federal  maximum  hold  period  for 
nonlocal  checks.  Thus,  the  state  schedule 
would  supersede  the  federal  schedule  to  the 
extent  that  it  applies  to  in-state,  nonlocal 
checks. 

4.  The  Act  also  provides  that  any  state  law 
that  provides  for  availability  in  a  shorter 
peric^  of  time  than  required  by  federal  law 
is  applicable  to  all  federally  insvired 
institutions  in  that  state,  including  federally 
chartered  institutions.  If  a  state  law  provides 
shorter  availability  only  for  deposits  in 
accounts  in  certain  cathodes  of  banks,  such 
as  commercial  banks,  tlm  superseding  state 
law  continues  to  apply  only  to  those 
categories  of  banks,  rather  than  to  all 
federally  insured  banks  in  the  state. 

B.  229.20(b)  Preemption  of  Inconsistent 
Law 

1.  This  paragraph  reflects  the  statutory 
provision  that  other  provisions  of  state  law 
that  are  inconsistent  with  federal  law  are 
preempted.  Preemption  does  not  require  a 
determination  by  foe  Board  to  be  effective. 

C.  229.20(c)  Standards  for  Preemption 

1.  This  section  describes  the  standards  foe 
Board  uses  in  making  determinations  on 
whether  federal  law  will  preempt  state  laws 
governing  funds  availability.  A  provision  of 
state  law  is  considered  inconsistent  with 
federal  law  if  it  permits  a  depositary  bank  to 
make  funds  available  to  a  customer  in  a 
longer  period  of  time  than  foe  maximum 
period  permitted  by  foe  Act  and  this 
regulation.  For  example,  a  state  law  that 
permits  a  hold  of  four  business  days  or  longer 
for  local  checks  permits  a  hold  that  is  longer 
than  that  permitted  under  the  Act  and  this 
regulation,  and  therefore  is  inconsistent  and 
preempted.  State  availability  schedules  that 
provide  for  availability  in  a  shorter  period  of 
time  than  required  under  Regulation  CC 
supersede  the  federal  schedule. 


2.  Under  a  state  law,  some  categories  of 
deposits  could  be  available  for  withdrawal 
sooner  or  later  than  foe  time  required  by  this 
subpart,  depending  on  the  composition  of  foe 
deposit.  For  example,  foe  Act  and  this 
regulation  (§  229.10(c)(l)(vii))  require  next- 
day  availability  for  foe  ^t  $100  of  the 
aggregate  deposit  of  local  or  nonlocal  checks 
on  any  day,  and  a  state  law  could  require 
next-day  availability  for  any  check  of  $100  or 
less  that  is  deposited.  Under  foe  Act  and  this 
regulation,  if  either  one  $150  check  or  three 
$50  checks  are  deposited  on  a  given  day, 

$100  must  be  made  available  for  withdrawal 
on  the  next  business  day,  and  $50  must  be 
made  available  in  accordance  with  foe  local 
or  nonlocal  schedule.  Under  foe  state  law, 
however,  the  two  deposits  would  be  subject 
to  different  availability  rules.  In  the  first  case, 
none  of  foe  proceeds  of  foe  deposit  would  be 
subject  to  next-day  availability;  in  the  second 
case,  the  entire  proceeds  of  the  deposit 
would  be  subject  to  next-day  availability.  In 
this  example,  because  the  state  law  would,  in 
some  situations,' permit  a  hold  longer  than 
foe  maximum  permitted  by  foe  Act,  this 
provision  of  state  law  is  inconsistent  and 
preempted  in  its  entirety. 

3.  In  addition  to  foe  differences  between 
state  and  federal  availability  schedules,  a 
number  of  state  laws  contain  exceptions  to 
foe  state  availability  schedules  that  are 
different  fix>m  those  provided  under  the  Act 
and  this  regulation.  The  state  exceptions 
continue  to  apply  only  in  those  cases  where 
foe  state  schedule  is  shorter  than  or  equal  to 
foe  federal  schedule,  and  then  only  up  to  the 
limit  permitted  by  foe  Regulation  CC 
schedule.  Where  a  deposit  is  subject  to  a  state 
exception  under  a  state  schedule  that  is  not 
preempted  by  Regulation  CC  and  is  also 
subject  to  a  federal  exception,  foe  hold  on  foe 
deposit  cannot  exceed  the  hold  permissible 
under  foe  federal  exception  in  accordance 
with  Regulation  CC.  In  such  cases,  only  one 
exception  notice  is  required,  in  accordance 
with  §  229.13(g).  This  notice  need  only 
include  foe  applicable  federal  exception  as 
foe  reason  foe  exception  was  invoked.  For 
those  categories  of  checks  for  which  foe  state 
schedule  is  preempted  by  foe  federal 
schedule,  only  the  federal  exceptions  may  be 
used. 

4.  State  laws  that  provide  maximum 
availability  periods  for  categories  of  deposits 
that  are  not  covered  by  foe  Act  would  not  be 
preempted.  Thus,  state  funds  availability 
laws  that  apply  to  funds  in  time  and  savings 
deposits  are  not  affected  by  foe  Act  or  this  ' 
regulation.  In  addition,  the  availability 
schedules  of  several  states  apply  to  “items” 
deposited  to  w  account.  The  term  items  may 
encompass  deposits,  such  as  nonnegotiable 
instruments,  that  are  not  subject  to  the 
Regulation  CC  availability  schedules. 
Deposits  that  are  not  covered  by  Regulation 
CC  continue  to  be  subject  to  foe  state 
availability  schedules.  State  laws  that 
provide  maximum  availability  periods  for 
categories  of  institutions  that  are  not  covered 
by  the  Act  also  would  not  be  preempted.  For 
example,  a  state  law  that  governs  money 
market  mutual  funds  would  not  be  affected 
by  the  Act  or  this  regulation. 

5.  Generally,  state  rules  governing  the 
disclosure  or  notice  of  availability  policies 


applicable  to  accounts  also  are  preempted,  if 
they  are  different  from  foe  federal  rules. 
Nevertheless,  a  state  law  requiring  disclosure 
of  funds  availability  policies  that  apply  to 
deposits  other  than  “accounts,”  such  as 
savings  or  time  deposits,  are  not  inconsistent 
with  foe  Act  and  this  subpart.  Banks  in  these 
states  would  have  to  follow  the  state 
disclosure  rules  for  these  deposits. 

D.  229.20(d)  Preemption  Determinations 
1.  The  Board  may  issue  preemption 

determinations  upon  foe  request  of  an 
interested  party  in  a  state.  The 
determinations  will  relate  only  to  the 
provisions  of  Subparts  A  and  B;  generally  the 
Board  will  not  issue  individual  preemption 
determinations  regarding  the  relation  of  state 
U.C.C.  provisions  to  foe  requirements  of 
Subpart  C. 

E.  229.20(e)  Procedures  for  Preemption 
Determinations 

1.  This  provision  sets  forth  foe  information 
that  must  be  included  in  a  request  by  an 
interested  party  for  a  preemption 
determination  by  foe  Board. 

XV.  Section  229.21  Civil  Liability 

A.  229.21(a)  Civil  Liability 

1.  This  paragraph  sets  forth  the  statutory 
penalties  for  failure  to  comply  with  foe 
requirements  of  this  subpart.  These  penalties 
apply  to  provisions  of  state  law  that 
supersede  provisions  of  this  regulation,  such 
as  requirements  that  funds  deposited  in 
accounts  at  banks  be  made  available  more 
promptly  than  required  by  this  regulation, 
but  they  do  not  apply  to  other  provisions  of 
state  law.  (See  Commentary  to  §  229.20.) 

B.  229.21(b)  Class  Action  Awards 

1.  This  paragraph  sets  forth  the  provision 
in  foe  Act  concerning  foe  factors  that  should 
be  considered  by  the  court  in  establishing  the 
ammmt  of  a  class  action  award. 

C.  229.21jc)  Bona  Fide  Errors 

1.  A  bank  is  shielded  from  liability  under 
this  section  for  a  violation  of  a  requirement 
of  this  subpart  if  it  can  demonstrate,  by  a 
preponderance  of  foe  evidence,  that  foe 
violation  resulted  from  a  bona  fide  error  and 
that  it  maintains  procedures  designed  to 
avoid  such  errors.  For  example,  a  bank  may 
make  a  bona  fide  error  if  it  fails  to  give  next- 
day  availability  on  a  check  drawn  on  foe 
Treasury  because  foe  bank’s  computer  system 
malfunctions  in  a  way  that  prevents  the  bank 
from  updating  its  customer’s  account;  or  if  it 
fails  to  identify  whether  a  payable-through 
check  is  a  local  or  nonlocal  check  despite 
procedures  designed  to  make  this 
determination  acciuately. 

D.  229.21(d)  Jurisdiction 

1.  The  Act  confers  subject  matter 
jurisdiction  on  courts  of  competent 
jurisdiction  and  provides  a  time  limit  for 
civil  actions  for  violations  of  this  subpart. 

E.  229.21(e)  Reliance  on  Board  Rulings 

1.  This  provision  shields  banks  from  civil 
liability  if  they  act  in  good  faith  in  reliance 
on  any  rule,  regulation,  model  form,  notice, 
or  clause  (if  foe  disclosure  actually 
corresponds  to  foe  bank’s  availability  policy), 
or  interpretation  of  the  Board,  even  if  it  were 
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subsequently  determined  to  be  invalid.  Banks 
may  rely  on  this  Commentary,  which  is 
issued  as  an  official  Board  interpretation,  as 
well  as  on  the  regulation  itself. 

F.  229.21(f)  Exclusions 

1.  This  provision  clarifies  that  liability 
under  this  section  does  not  apply  to 
violations  of  the  requirements  of  Subpart  C 
of  this  regulation,  or  to  actions  for  wrongful 
dishonor  of  a  check  by  a  paying  bank’s 
customer. 

G.  229.21(g)  Record  Retention 

1.  Banks  must  keep  records  to  show 
compliance  with  the  requirements  of  this 
subpart  for  at  least  two  years.  This  record 
retention  period  is  extended  in  the  case  of 
civil  actions  and  enforcement  proceedings. 
Generally,  a  bank  is  not  required  to  retain 
records  showing  that  it  actually  has  given 
disclosiues  or  notices  required  by  this 
subpart  to  each  customer,  but  it  must  retain 
evidence  demonstrating  that  its  procedures 
reasonably  ensure  the  customers’  receipt  of 
the  required  disclosures  and  notices.  A  bank 
must,  however,  retain  a  copy  of  each  notice 
provided  pursuant  to  its  use  of  the  reasonable 
cause  exception  under  §  229.13(g)  as  well  as 
a  brief  description  of  the  facts  giving  rise  to 
the  availability  of  that  exception. 

XVI.  Section  229.30  Paying  Bank’s 
Responsibility  for  Return  of  Checks 

A.  229.30(a)  Return  of  Checks 

1.  This  section  requires  a  paying  bank 
(which,  for  purposes  of  Subpart  C.  may 
include  a  payable-through  and  payable-at 
bank;  see  §  229.2(z))  that  determines  not  to 
pay  a  check  to  return  the  check 
expeditiously.  Generally,  a  check  is  returned 
expeditiously  if  the  retmo  process  is  as  fast 
as  the  forwa]^  collection  process.  This 
paragraph  provides  two  standards  for 
exp^itious  return,  the  “two-day/four-day” 
test,  and  the  “forward  collection"  test. 

2.  Under  the  "two-day/foiu:-day"  test,  if  a 
check  is  returned  such  that  it  would 
normally  be  received  by  the  depositary  bank 
two  business  days  after  presentment  where 
both  the  paying  and  depositary  banks  are 
located  in  the  same  check  processing  region 
or  four  business  days  after  presentment 
where  the  paying  and  depositary  banks  are 
not  located  in  the  same  check  processing 
region,  the  check  is  considered  returned 
expeditiously.  In  certain  limited  cases, 
however,  these  times  are  shorter  than  the 
time  it  would  normally  take  a  forward 
collection  check  deposited  in  the  paying 
bank  and  payable  by  the  depositary  bank  to 
be  collected.  Therefore,  the  Board  has 
included  a  “forward  collection”  test, 
whereby  a  check  is  nonetheless  considered  to 
be  returned  expeditiously  if  the  paying  bank 
uses  transportation  methods  and  banks  for 
return  comparable  to  those  used  for  forward 
collection  checks,  even  if  the  check  is  not 
received  by  the  depositary  banks  within  the 
two-day  or  four-day  period. 

3.  Two-day/four^ay  test. 

a.  Under  the  Hrst  test,  a  paying  bank  must 
return  the  check  so  that  the  check  would 
normally  be  received  by  the  depositary  bank 
within  specified  times,  depending  on 
whether  or  not  the  paying  and  depositary 


banks  are  located  in  the  same  check 
processing  region. 

b.  Where  both  banks  are  located  in  the 
same  check  processing  region,  a  check  is 
returned  expeditiously  if  it  is  returned  to  the 
depositary  bank  by  4:00  p.m.  (local  time  of 
the  depositary  ba^)  of  the  second  business 
day  after  the  banking  day  on  which  the  check 
was  presented  to  the  paying  bank.  For 
example,  a  check  presented  on  Monday  to  a 
paying  bank  must  be  retiuned  to  a  depositary 
ba^  located  in  the  same  check  processing 
region  by  4  p.m.  on  Wednesday.  For  a  paying 
be^  that  is  located  in  a  different  check 
processing  region  than  the  depositary  bank, 
the  deadline  to  complete  retimi  is  4  p.m. 

(local  time  of  the  depositary  bank)  of  the 
fourth  business  day  after  the  banking  day  on 
which  the  check  was  presented  to  the  paying 
bank.  For  example,  a  check  presented  to  such 
a  paying  bank  on  Monday  must  be  returned 
to  the  depositary  bank  by  4:00  p.m.  on 
Friday. 

c.  This  two-day/four-day  test  does  not 
necessarily  require  actual  receipt  of  the  check 
by  the  depositary  bank  within  these  times, 
lather,  the  paying  bank  must  send  the  check 
so  that  the  check  would  normally  be  received 
by  the  depositary  bank  within  the  specified 
time.  Thus,  the  paying  bank  is  not 
responsible  for  unforeseeable  delays  in  the 
return  of  the  check,  such  as  transportation 
delays. 

d.  Often,  returned  checks  will  be  delivered 
to  the  depositary  bank  together  with  forward 
collection  checlu.  Where  the  last  day  on 
which  a  check  could  be  delivered  to  a 
depositary  bank  under  this  two-day/four-day 
test  is  not  a  banking  day  for  the  depositary 
bank,  a  returning  l»nk  might  not  s^edule 
delivery  of  forward  collection  checks  to  the 
depositary  bank  on  that  day.  Further,  the 
depositary  bank  may  not  i»tx:ess  checks  on 
that  day.  Consequently,  if  the  last  day  of  the 
time  limit  is  not  a  banking  day  for  the 
depositary  bank,  the  check  may  be  delivered 
to  the  depositary  bank  before  the  close  of  the 
depositary  bank’s  next  banking  day  and  the 
return  will  still  be  considered  expeditious. 
Ordinarily,  this  extension  of  time  will  allow 
the  returned  checks  to  be  delivered  with  the 
next  shipment  of  forward  collection  checks 
destined  for  the  depositary  bank. 

e.  The  times  specified  in  this  two-day/four- 
day  test  are  based  on  estimated  forward 
collection  times,  but  take  into  account  the 
particular  difficulties  that  may  be 
encountered  in  handling  returned  checks.  It 
is  anticipated  that  the  normal  process  for 
forward  collection  of  a  check  coupled  with 
these  return  requirements  will  frequently 
result  in  the  return  of  checks  before  the 
proceeds  of  nonlocal  checks,  other  than  those 
covered  by  §  229.10(c),  must  be  made 
available  for  withdrawal. 

f.  Under  this  two-day/four-day  test,  no 
particular  means  of  returning  checks  is 
required,  thus  providing  flexibility  to  paying 
banks  in  selecting  means  of  retiim.  The 
Board  anticipates  that  paying  banks  will 
often  use  returning  banks  (see  §  229.31)  as 
their  agents  to  return  checks  to  depositary 
banks.  A  paying  bank  may  rely  on  the 
availability  schedule  of  the  returning  bank  it 
uses  in  determining  whether  the  returned 
check  would  “normally”  be  returned  within 


the  required  time  under  this  two-day/foux- 
day  test,  unless  the  paying  bank  has  reason 
to  believe  that  these  schedules  do  not  reflect 
the  actual  time  for  return  of  a  check.  < 

4.  Forward  collection  test. 

a.  Under  the  second,  “forward  collection,” 
test,  a  paying  bank  returns  a  check 
expeditiously  if  it  returns  a  check  by  means 
as  swift  as  the  means  similarly  situated  banks 
would  use  for  the  forward  collection  of  a 
check  drawn  on  the  depositary  hank. 

b.  Generally,  the  paying  bank  would  satisfy 
the  “forward  collection”  test  if  it  uses  a 
transp<»tation  method  and  collection  path  for 
return  comparable  to  that  used  for  forward 
collection,  provided  that  the  returning  bank 
selected  to  process  the  return  agrees  to 
handle  the  returned  check  under  the 
standards  for  expeditious  return  for  returning 
banks  under  $  229.31(a).  This  test  allows 
many  paying  banks  a  simple  means  of 
exp^itious  return  of  che^  and  takes  into 
account  the  longer  time  for  return  that  will 
be  required  by  banks  that  do  not  have  ready 
access  to  direct  courier  transportation. 

c.  The  paying  bank’s  normal  method  of 
sending  a  check  for  forward  collection  would 
not  be  expeditious,  however,  if  it  is 
materially  slower  than  that  of  other  banks  of 
similar  size  and  with  similar  check  handling 
activity  in  its  community. 

d.  Under  the  “forward  collection”  test,  a 
paying  bank  must  handle,  route,  and 
transport  a  returned  check  in  a  manner 
designed  to  be  at  least  as  fast  as  a  similarly 
situated  bank  would  collect  a  forward 
collection  check  (1)  of  similar  amount,  (2) 
drawn  on  the  depositary  bank,  and  (3) 
received  for  deposit  by  a  branch  of  the  paying 
bank  or  a  similuly  situated  bank  by  noon  on 
the  banking  day  following  the  banking  day  of 
presentment  of  the  returned  check. 

e.  This  test  refers  to  similarly  situated 
banks  to  indicate  a  general  commtmity 
standard.  In  the  case  of  a  paying  bank  (other 
than  a  Federal  Reserve  Bank),  a  similarly 
situated  bank  is  a  bank  of  similar  asset  size, 
in  the  same  community,  and  with  similar 
check  handling  activity  as  the  paying  bank. 
(See  §  229.2(ee).)  A  paying  bank  l^s  similar 
check  handling  activity  to  other  banks  that 
handle  similar  volumes  of  checks  for 
collection. 

f.  Under  the  forward  collection  test,  banks 
that  use  means  of  handling  returned  checks 
that  are  less  efficient  than  the  means  used  by 
similarly  situated  banks  must  improve  their 
procedures.  On  the  other  hand,  a  bank  with 
highly  efficient  means  of  collecting  checks 
drawn  on  a  particular  bank,  such  as  a  direct 
presentment  of  checks  to  a  bank  in  a  remote 
community,  is  not  required  to  use  that  means 
for  returned  checks,  i.e.  direct  return,  if 
similarly  situated  banks  do  not  present 
checks  ffirectly  to  that  deposita^  bank. 

5.  Examples. 

a.  If  a  check  is  presented  to  a  p>aying  bank 
on  Monday  and  the  depositary  bank  and  the 
paying  bank  are  participants  in  the  same 
clearinghouse,  the  paying  bank  should 
arrange  to  have  the  returned  check  received 
by  the  depositary  bank  by  Wednesday.  This 
would  be  the  same  day  the  paying  bank  ' 
would  deliver  a  forwanl  collection  check  to 
the  depositary  bank  if  the  paying  bank 
received  the  deposit  by  noon  on  Tuesday. 
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b.  i.  If  a  check  is  presented  to  a  paying 
hank  on  Monday  and  the  paying  baiik  would 
normally  collect  checks  (tewn  on  the 
depositary  bank  by  sending  them  to  a 
correspondent  or  a  Federal  Reserve  Bank  by 
courier,  the  paying  bank  could  send  the 
returned  check  to  its  correspondent  or 
«.  Federal  Reserve  Bank,  provided  that  the 
correspondent  has  agr^  to  handle  returned 
checks  expeditiously  under  $  229.31(a).  (All 
Federal  Reserve  Bar^  agree  to  handle 
returned  checks  expeditiously.) 

ii.  The  paying  bank  must  deliver  the 
returned  ch^  to  the  correspondent  or 
Federal  Reserve  Bank  by  the  correspondent’s 
or  Federal  Reserve  Bank’s  appropriate  cut-off 
hour.  The  appropriate  cut-off  hour  is  the  cut¬ 
off  hour  for  returned  checks  that  corresponds 
to  the  cut-off  hour  for  forward  collection 
checks  drawn  on  the  depositary  bank  that 
would  normally  be  used  by  the  paying  bank 
or  a  similarly  situated  bank.  A  returned 
check  cut-off  hour  corresponds  to  a  forward 
collection  cut-off  hour  if  it  provides  for  the 
same  or  faster  availability  for  checks  destined 
for  the  same  depositary  banks. 

iiL  In  this  example,  delivery  to  the 
correspondent  or  a  Federal  Reserve  Bank  by 
the  appropriate  cut-off  hour  satisfies  the 
paying  bank’s  duty,  even  if  use  of  the 
correspondent  or  Federal  Reserve  Bank  is  not 
the  most  expeditious  means  of  returning  the 
check.  Thus,  a  paying  bank  may  send  a  local 
returned  check  to  a  correspondent  instead  of 
a  Federal  Reserve  Bank,  even  if  the 
conespondent  then  sends  the  returned  check 
to  a  Foetal  Reserve  Bank  the  following  day 
as  a  qualified  returned  check.  Where  the 
paying  bank  delivers  forward  collection 
checks  by  coiarier  to  the  conespondent  or  the 
Federal  Reserve  Bank,  mailing  returned 
cheeks  to  the  correspondent  or  Federal 
Reserve  Bank  would  not  satisfy  the  forward 
collection  test 

iv.  If  a  paying  bank  ordinarily  mails  its 
forward  collection  checks  to  its 
conespondent  or  Federal  Reserve  Bank  in 
order  to  avoid  the  costs  of  a  courier  delivery, 
but  similarly  situated  banks  use  a  courier  to 
d^ver  forward  collection  checks  to  their 
correspondent  or  Federal  Reserve  Bank,  the 
paying  hank  must  send  its  returned  checks  by 
courier  to  meet  the  forward  collection  test. 

c.  If  a  paying  bank  normally  sends  its 
forward  collection  checks  directly  to  the 
depositary  bank,  which  is  located  in  another 
community,  but  similarly  situated  banks 
send  forw^  collection  checks  drawn  on  the 
depositary  bank  to  a  corresptmdent  or  a 
Federal  Reserve  Bank,  the  paying  bank  would 
not  have  to  send  returned  checks  directly  to 
the  depositary  hank,  but  could  send  them  to 
a  correspondent  or  a  Federd  Reserve  Bank. 

d.  The  dollar  amount  of  the  returned  check 
has  a  bearing  on  how  it  must  be  returned.  If 
the  paying  bank  and  similarly  situated  banks 
present  liuga-dollar  checks  drawn  on  the 
depositary  hank  directly  to  the  depositary 
ba^,  but  use  a  Federal  Reserve  Bank  or  a 
correspondent  to  collect  small-dollar  checks, 
generally  the  paying  bank  would  be  required 
to  send  its  large-dollar  returns  directly  to  the 
depositary  ba^  (or  throu^  a  returning  bmik, 
if  the  checks  are  returned  as  quickly),  but 
could  use  a  Federal  Reserve  Bank  or  a 
correspondent  for  its  small-dollar  returns. 


6.  Choice  of  returning  bank.  In  meeting  the 
requirements  of  the  forward  collection  test, 
the  paying  bank  is  responsible  for  its  own 
actions,  but  not  for  those  of  the  depositary 
bank  or  returning  banks.  (This  is  analogous 
to  the  responsibility  of  collecting  banks 
under  U.C.C.  4-202(c).)  For  example,  if  the 
paying  bank  starts  the  return  of  the  check  in 
a  timely  marmer  but  return  is  delayed  by  a 
returning  bank  (including  delay  to  create  a 
qualified  returned  check),  generally  the 
paying  bank  has  met  its  requirements.  (See 
§  229.38.)  If,  however,  the  paying  bank 
selects  a  returning  bank  that  the  paying  bank 
should  know  is  not  capable  of  meeting  its 
return  requirements,  the  paying  bank  will  not 
have  met  its  obligation  of  exercising  ordinary 
care  in  selecting  intermediaries  to  return  the 
check.  The  paying  bank  is  fiee  to  use  a 
method  of  return,  other  than  its  method  of 
forward  collection,  as  long  as  the  alternate 
method  results  in  delivery  of  the  returned 
check  to  the  depositary  bank  as  quickly  as 
the  forward  collection  of  a  check  drawn  on 
the  depositary  bank  or,  where  the  returning 
bank  takes  a  day  to  create  a  qualified 
returned  check  under  §  229.31(a),  one  day 
later  than  the  forward  collection  time.  If  a 
paying  bank  returns  a  check  on  its  banking 
day  of  receipt  without  settling  for  the  check, 
as  permitted  under  U.CC  4-302(a),  and 
receives  settlement  for  the  returned  check 
from  a  returning  bank,  it  must  promptly  pay 
the  amount  of  the  check  to  the  colle^ng 
bank  from  which  it  received  the  check. 

7.  Qualified  returned  checks.  Although 
paying  banks  may  wish  to  prepare  qualified 
returned  checks  because  they  will  be  handled 
at  a  lower  cost  by  retriming  banks,  the  one 
business  day  extension  provided  to  returning 
banks  is  not  available  to  paying  banks 
because  of  the  longer  time  that  a  paying  bank 
has  to  dispatch  the  check.  Normally,  paying 
banks  will  be  able  to  convert  a  che^  to  a 
qualified  returned  check  at  any  time  after  the 
determination  is  made  to  return  the  check 
until  late  in  the  day  following  presentment, 
while  a  returning  bank  may  receive  returned 
checks  late  on  one  day  and  be  expected  to 
dispatch  them  early  the  next  morning. 

8.  Routing  of  returned  checks. 

a.  In  effect,  under  either  test,  the  paying 
bank  acts  as  an  agent  or  subagent  of  the 
depositary  bank  in  selecting  a  means  of 
return.  Under  §  229.30(a),  a  paying  bank  is 
authorized  to  route  the  return^  check  in  a 
variety  of  ways: 

i.  It  may  send  the  returned  check  directly 
to  the  depositary  bank  by  courier  or  other 
means  of  delivery,  bypassing  returning 
banks;  or 

ii.  It  may  send  the  returned  check  to  any 
returning  bank  agreeing  to  handle  the 
returned  check  for  expeditious  return  to  the 
depositary  bank  under  §  229.31(a),  regardless 
of  whether  or  not  the  returning  bank  handled 
the  check  for  forward  collection. 

h.  If  the  paying  bank  elects  to  return  the 
check  direct^  to  the  depositary  bank,  it  is 
not  necessarily  required  to  return  the  check 
to  the  branch  of  firat  deposit  The  check  may 
be  returned  to  the  depositary  bank  at  any 
location  permitted  under  §  229.32(a). 

9.  Midnight  deadline. 

a.  Except  for  the  extension  permitted  by 
§  229.30(c),  discussed  below,  this  section 


does  not  relieve  a  paying  bank  from  the 
requirement  for  timely  return  (i.e.,  midnight 
deadline)  under  U.C.C.  4-301  and  4-302, 
which  continue  to  apply.  Under  U.CC  4- 
302,  a  paying  bank  is  “accountable”  for  the 
amount  of  a  demand  item,  other  than  a 
documentary  draft,  if  it  does  not  pay  or 
return  the  item  or  send  notice  of  dishonor  by 
its  midnight  deadline.  Under  U.C.C  3-418(c) 
and  4-21 5(a),  late  return  constitutes  payment 
and  would  be  final  in  fevor  of  a  holder  in  due 
course  or  a  person  who  has  in  good  faith 
changed  his  position  in  reliance  on  the 
payment.  Thus,  retaining  this  requirement 
gives  the  paying  bank  an  additional  incentive 
to  make  a  prompt  return. 

b.  The  expeditious  return  requirement 
applies  to  a  paying  bank  that  determines  not 
to  pay  a  check.  This  requirement  applies  to 
a  payable-through  or  a  payable-at  bank  that 
is  defined  as  a  paying  bank  (see  §  229.2(z)) 
and  that  returns  a  check.  This  requirement 
begins  when  the  payable-through  or  payable- 
at  bank  receives  Ae  check  during  forward 
collection,  not  when  the  payor  returns  the 
check  to  the  payable- throu^  or  payable-at 
bank.  Nevertheless,  a  check  sent  for  payment 
or  collection  to  a  payable-through  or  payable- 
at  bank  is  not  considered  to  be  drawn  on  that 
bank  for  purposes  of  the  midnight  deadline 
provision  of  U.CC  4-301.  (See  discussion  of 
§  229.36(a).) 

c  The  liability  section  of  this  subpart 
($  229.38)  provides  that  a  paying  ba^  is  not 
sub)ect  to  both  “accountability”  for  missing 
the  midnight  deadline  under  the  U.CC  and 
liability  for  missing  the  timeliness 
requirements  of  this  regulation.  Also,  a 
paying  bank  is  not  responsible  for  friiliue  to 
m^e  expeditious  return  to  a  party  that  lias 
breached  a  presentment  'warranty  under 
U.CC  4-208,  notwithstanding  that  the 
paying  bank  has  returned  the  check.  (See 
Commentary  to  §  229.33(a).) 

10.  U.CC  provisions  aff^ed.  This 
paragraph  directly  affects  the  following 
provisions  of  the  U.C.C,  and  may  affect  other 
sections  or  provisions: 

a  Section  4-301(d),  in  that  instead  of 
returning  a  check  through  a  clearinghouse  or 
to  the  presenting  bank,  a  paying  ba^  may 
send  a  returned  check  to  the  depositary  blank 
or  to  a  returning  bank. 

b.  Section  4-301(a),  in  that  time  limits 
specified  in  that  section  may  be  affected  by 
the  additional  requirement  to  make  an 
expeditious  return  and  in  that  settlement  for 
returned  checks  is  made  under  §  229.31(c), 
not  by  revocation  of  settlement. 

B.  229.30(b)  Unidentifiable  Depositary  Bank 

1.  In  some  cases,  a  pa3dng  bank  will  be 
unable  to  identify  the  depositary  bank 
through  the  use  of  ordinary  care  and  good 
faith.  The  Board  expects  t^t  these  cases  will 
be  unusual  as  skilled  return  clerks  will 
readily  identify  the  depositary  bank  from  the 
depositary  hank  indorsement  required  under 
§  229.35  and  Appendix  D.  In  cases  where  the 
paying  bank  is  unable  to  identify  the 
depositary  bank,  the  paying  bank  may,  in 
accordance  with  §  229.30(a),  send  the 
returned  check  to  a  returning  bank  that 
agrees  to  handle  the  returned  check  for 
expeditious  return  to  the  depositary  bank 
under  §  229.31(a).  The  returning  bwk  may  be 
better  able  to  identify  the  depmsitaiy  bank. 
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2.  In  the  alternative,  the  paying  bank  may 
send  the  check  back  up  the  path  used  for 
forward  collection  of  the  check.  The 
presenting  bank  and  prior  collecting  banks 
normally  will  be  able  to  trace  the  collection 
path  of  die  check  through  the  use  of  their 
internal  records  in  conjunction  with  the 
indorsements  on  the  rehimed  check.  In  these 
limited  cases,  the  paying  bank  may  send  such 
a  returned  check  to  any  bank  that  handled 
the  check  for  forward  collection,  even  if  that 
bank  does  not  agree  to  handle  the  returned 
check  for  expeditious  return  to  the  depositary 
bank  under  §  229.31(a).  A  paying  bank 
returning  a  check  under  this  paragraph  to  a 
bank  that  has  not  agreed  to  handle  the  check 
expeditiously  must  advise  that  bank  that  it  is 
unable  to  identify  the  depositary  bank.  This 
advice  must  be  conspicuous,  such  as  a  stamp 
on  each  check  for  which  the  depositary  bank 
is  unknown  if  such  checks  are  commingled 
with  other  returned  checks,  or,  if  such  checks 
are  sent  in  a  separate  cash  letter,  by  one 
notice  on  the  cash  letter.  This  information 
will  warn  the  bank. that  this  check  will 
require  special  research  and  handling  in 
accordance  with  §  229.31(b).  The  retiuned 
check  may  not  be  prepared  for  automated 
return.  The  retium  of  a  check  to  a  bank  that 
handled  the  check  for  forward  collection  is 
consistent  with  §  229.35(b),  which  requires  a 
bank  handling  a  check  to  take  up  the  check 
it  is  has  not  been  paid. 

3.  The  sending  of  a  check  to  a  bank  that 
handled  the  check  for  forward  collection 
imder  this  paragraph  is  not  subject  to  the 
requirements  for  expeditious  return  by  the 
paying  bank.  Often,  the  paying  bank  will  not 
have  coririer  or  other  expeditious  means  of 
transportation  to  the  collecting  or  presenting 
bank.  Although  the  lack  of  a  requirement  of 
expeditious  return  will  create  risks  for  the 
depositary  bank,  in  many  cases  the  inability 
to  identify  the  depositary  bank  will  be  due 
to  the  depositary  bank’s,  or  a  collecting 
bank’s,  failure  to  use  the  indorsement 
required  by  §  229.35(a)  and  Appendix  D.  If 
the  depositary  bank  failed  to  use  the  proper 
indorsement,  it  should  bear  the  risks  of  less 
than  expeditious  return.  Similarly,  where  the 
inability  to  identify  the  depositary  bank  is 
due  to  indorsements  or  other  information 
placed  on  the  back  of  the  check  by  the 
depositary  bank’s  customer  or  other  prior 
indorser,  the  depositary  bank  should  bear  the 
risk  that  it  cannot  charge  a  returned  check 
back  to  that  customer.  Where  the  inability  to 
identify  the  depositary  bank  is  due  to 
subsequent  indorsements  of  collecting  banks, 
these  collecting  banks  may  be  liable  for  a  loss 
incurred  by  the  depositary  bank  due  to  less 
than  expeditious  return  of  a  check;  those 
banks  therefore  have  an  incentive  to  return 
checks  sent  to  them  under  this  paragraph 
quickly. 

4.  This  paragraph  does  not  relieve  a  paying 
bank  from  the  liability  for  the  lack  of 
expeditious  return  in  cases  where  the  paying 
bank  is  itself  responsible  for  the  inability  to 
identify  the  depositary  bank,  such  as  when 
the  paying  bank’s  customer  has  used  a  check 
with  printing  or  other  material  on  the  back 
in  the  area  reserved  for  the  depositary  bank’s 
indorsement,  making  the  indorsement 
unreadable.  (See  §  229.38(d).) 

5.  A  paying  bank’s  return  under  this 
paragraph  is  also  subject  to  its  midnight 


deadline  under  U.C.C.  4-301,  Regulation  J  (if 
the  check  is  returned  through  a  Federal 
Reserve  Bank),  and  the  exception  provided  in 
§  229.30(c).  A  paying  bank  also  may  send  a 
check  to  a  prior  collecting  bank  to  make  a 
claim  against  that  bank  under  §  229.35(b) 
where  the  depositary  bank  is  insolvent  or  in 
other  cases  as  provided  in  §  229.35(b). 

Finally,  a  paying  bank  may  make  a  claim 
against  a  prior  collecting  bank  based  on  a 
breach  of  warranty  under  U.C.C.  4-208. 

C.  229.30(c)  Extension  of  Deadline 

1.  This  paragraph  permits  extension  of  the 
deadlines  for  retiuning  a  check  for  which  the 
paying  bank  previously  has  settled  (generally 
midnight  of  the  banking  day  following  the 
banking  day  on  which  the  check  is  received 
by  the  paying  bank)  and  for  returning  a  check 
without  settling  for  it  (generally  midnight  of 
the  banking  day  on  which  the  check  is 
received  by  the  paying  bank,  or  such  other 
time  provided  by  §  210.9  of  Regulation  J  (12 
CFR  part  210)  or  §  229.36(f)(2)  of  this  part), 
but  not  of  the  duty  of  expeditious  return,  in 
two  circumstances: 

a.  A  paying  bank  may  have  a  courier  that 
leaves  after  midnight  (or  after  any  other 
applicable  deadline)  to  deliver  its  forward 
collection  checks.  This  paragraph  removes 
the  constraint  of  the  deadline  for  returned 
checks  if  the  retvuned  check  reaches  either 
the  depositary  bank  or  the  retiuning  bank  to 
which  it  is  sent  on  that  bank’s  banldng  day 
following  the  expiration  of  the  applicable 
deadline.  The  extension  also  applies  if  the 
check  reaches  the  bank  to  which  it  is  sent 
later  than  the  close  of  that  bank’s  banking 
day,  if  highly  expeditious  means  of 
transportation  are  used.  For  example,  a  West 
Coast  paying  bank  may  use  this  fisher 
extension  to  ship  a  returned  check  by  air 
courier  directly  to  an  East  Coast  depositary 
bank  even  if  the  check  arrives  after  the  close 
of  the  depositary  bank’s  banking  day. 

b.  A  paying  bwk  may  observe  a  banking 
day,  as  defrned  in  the  applicable  U.C.C.,  on 
a  ^turday,  which  is  not  a  business  day  and 
therefore  not  a  banking  day  under  Regulation 
CC.  In  such  a  case,  the  U.C.C.  deadline  for 
returning  checks  received  and  settled  for  on 
Friday,  or  for  returning  checks  received  on 
Saturday  without  settling  for  them,  might 
require  the  bank  to  return  the  checks  by 
midnight  Saturday.  However,  the  bank  may 
not  have  couriers  leaving  on  Saturday  to 
carry  returned  checks,  and  even  if  it  did,  the 
returning  or  depositary  bank  to  which  the 
returned  checks  were  sent  might  not  be  open 
until  Sunday  night  or  Monday  morning  to 
receive  and  process  the  checks.  This 
paragraph  extends  the  midnight  deadline  if 
the  returned  checks  reach  the  returning  bank 
by  a  cut-off  hour  (usually  on  Sunday  night 
or  Monday  morning)  that  permits  processing 
during  its  next  processing  cycle  or  reach  the 
depositary  bank  by  the  cut-off  hour  on  its 
next  banking  day  following  the  Saturday 
midnight  deadline. 

2.  The  time  limits  that  are  extended  in  each 
case  are  the  paying  bank’s  midnight  deadline 
for  returning  a  check  for  which  it  has  already 
settled  and  &e  paying  bank’s  deadline  for 
returning  a  check  without  settling  for  it  in 
U.C.C.  4-301  and  4-302,  §§  210.9  and  210.12 
of  Regulation  J  (12  CFR  210.9  and  210.12), 
and  §  229.36(f)(2)  of  this  part.  As  these 


extensions  are  designed  to  speed 
(§  229.30(c)(1)),  or  at  least  not  slow 
(§  229.30(c)(2)),  the  overall  return  of  checks, 
no  modification  or  extension  of  the 
expeditious  return  requirements  in 
§  229.30(a)  is  required. 

3.  The  paying  bank  satisfres  its  midnight  or 
other  return  deadline  hy  dispatching 
returned  checks  to  another  bank  by  courier, 
including  a  courier  under  contract  with  the 
paying  bwk,  prior  to  expiration  of  the 
deadline. 

4.  This  paragraph  directly  affects  U.C.C.  4- 
301  and  4-302  and  §§  210.9  and  210.12  of 
Regulation  J  (12  CFR  210.9  and  210.12)  to  the 
extent  that  this  paragraph  applies  by  its 
terms,  and  may  affect  other  provisions. 

D.  229.30(d)  Identihcation  of  Returned 
Check 

1.  Most  paying  banks  currently  use  some 
form  of  stamp  on  a  returned  chedi  indicating 
the  reason  for  return.  This  paragraph  makes 
this  practice  mandatory.  No  particular  form 
of  stamp  is  required,  but  the  stamp  must 
indicate  the  reason  for  return.  A  check  is 
identified  as  a  returned  check  by  a  reason  for 
return  stamp,  even  though  the  stamp  does 
not  speciffcally  state  that  the  check  is  a 
returned  check.  A  reason  such  as  “Refer  to 
Maker’’  is  permissible  in  appropriate  cases.  If 
the  paying  bank  places  the  returned  check  in 
a  carrier  envelope,  the  carrier  envelope 
should  indicate  that  it  is  a  returned  check, 
but  need  not  repeat  the  reason  for  return 
stated  in  the  check  if  it  in  fact  appears  on  the 
check. 

E.  229.30(e)  Depositary  Bank  Without 
Accounts 

1.  Suhpart  B  of  this  regulation  applies  only 
to  “checks”  deposited  in  transaction-type 
“accounts.”  Thus,  a  depositary  bank  with 
only  time  or  savings  accounts  need  not 
comply  with  the  availability  requirements  of 
Subpart  B.  Collecting  banks  will  not  have 
couriers  delivering  checks  to  these  banks  as 
paying  banks,  because  no  checks  are  drawn 
on  them.  Consequently,  the  costs  of  using  a 
courier  or  other  expedited  means  to  deliver 
returned  checks  directly  to  such  a  depositary 
bank  may  not  be  justifred.  Thus,  the 
expedited  reUim  requirement  of  §  229.30(a) 
and  the  notice  of  nonpayment  requirement  of 
§  229.33  do  not  apply  to  checks  being 
returned  to  banks  that  do  not  hold  accoimts. 
The  paying  bank’s  midnight  deadline  in 
U.C.C.  4-301  and  4-302  and  §  210.12  of 
Regulation  J  (12  CFR  210.12)  would  continue 
to  apply  to  these  checks.  Returning  banks 
also  would  be  required  to  act  on  such  checks 
within  their  midnight  deadline.  Further,  in 
order  to  avoid  complicating  the  process  of 
returning  checks  generally,  banks  without 
accounts  are-required  to  use  the  standard 
indorsement,  and  their  checks  are  returned 
by  returning  banks  and  paid  for  by  the 
depositary  bank  under  the  same  rules  as 
checks  deposited  in  other  banks,  with  the 
exception  of  the  expeditious  return  and 
notice  of  nonpayment  requirements  of 

§§  229.30(a),  229.31(a),  and  229.33. 

2.  The  expeditious  return  requirements 
also  apply  to  a  check  deposited  in  a  bank  that 
is  not  a  depository  institution.  Federal 
Reserve  Banks,  Federal  Home  Loan  Banks, 
private  bankers,  and  possibly  certain 
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industrial  banks  are  not  depository 
institutions  within  the  meaning  of  the  Act, 
and  therefore  are  not  subject  to  the  expedited 
availability  and  disclosure  requirements  of 
Subpart  B.  These  banks  do,  however, 
maintain  accounts  as  defined  in  §  229.2(a). 
and  a  paying  bank  returning  a  check  to  one 
of  these  banks  would  be  required  to  return 
the  check  to  the  depositary  bank,  in 
accordance  with  the  requirements  of  this 
section. 

F.  229.30(f)  Notice  in  Lieu  of  Return 

1.  A  check  that  is  lost  or  otherwise 
unavailable  for  return  may  be  returned  by 
sending  a  legible  copy  of  both  sides  of  the 
check  or,  if  such  a  copy  is  not  available  to 
the  paying  bank,  a  written  notice  of 
nonpayment  containing  the  information 
specified  in  §  229.33(h).  The  copy  or  written 
notice  must  clearly  indicate  it  is  a  notice  in 
lieu  of  return  and  must  be  handled  in  the 
same  manner  as  other  returned  checks. 

Notice  by  telephone,  telegraph,  or  other 
electronic  transmission,  other  than  a  legible 
facsimile  or  similar  image  transmission  of 
both  sides  of  the  check,  does  not  satisfy  the 
requirements  for  a  notice  in  lieu  of  return. 

The  requirement  for  a  writing  and  the 
indication  that  the  notice  is  a  substitute  for 
the  returned  check  is  necessary  so  that  the 
returning  and  depositary  banks  are  informed 
that  the  notice  carries  value.  Notice  in  lieu 
of  return  is  permitted  only  when  a  bank  does 
not  have  and  cannot  obtain  possession  of  the 
check  or  must  retain  possession  of  the  check 
for  protest.  A  check  is  not  unavailable  for 
return  if  it  is  merely  difficult  to  retrieve  from 
a  filing  system  or  from  storage  by  a  keeper 
of  checks  in  a  truncation  system.  A  notice  in 
lieu  of  return  may  be  used  by  a  bank 
handling  a  returned  check  that  has  been  lost 
or  destroyed,  including  when  the  original 
returned  check  has  been  charged  back  as  lost 
or  destroyed  as  provided  in  §  229.35(b).  A 
bank  using  a  notice  in  lieu  of  return  gives  a 
warranty  under  §  229.34(a)(4)  that  the 
original  check  has  not  been  and  will  not  be 
returned. 

2.  The  requirement  of  this  paragraph 
supersedes  the  requirement  of  U.C.C.  4— 
301(a)  as  to  the  form  and  information 
required  of  a  notice  of  dishonor  or 
nonpayment.  Reference  in  the  regulation  and 
this  commentary  to  a  returned  check 
includes  a  notice  in  lieu  of  return  unless  the 
context  indicates  otherwise. 

3.  The  notice  in  lieu  of  return  is  subject  to 
the  provisions  of  §  229.30  and  is  treated  like 
a  returned  check  for  settlement  purposes.  If 
the  original  check  is  over  $2,500,  the  notice 
of  nonpayment  under  §  229.33  is  still 
required,  but  may  be  satisfied  by  the  notice 
in  lieu  of  return  if  the  notice  in  lieu  meets 
the  time  and  information  requirements  of 
§229.33. 

4.  If  not  all  of  the  information  required  by 
§  229.33(b)  is  available,  the  paying  bank  may 
make  a  claim  against  any  prior  bank  handling 
the  check  as  provided  in  §  229.35(b). 

G.  229.30(g)  Reliance  on  Routing  Number 

1.  Although  §  229.35  and  Appendix  D 
require  that  the  depositary  bank  indorsement 
contain  its  nine-digit  routing  number,  it  is 
possible  that  a  returned  check  will  bear  the 
routing  number  of  the  depositary  bank  in 


fractional,  nine-digit,  or  other  form.  This 
paragraph  permits  a  paying  bank  to  rely  on 
the  routing  number  of  the  depositary  bank  as 
it  appears  on  the  check  (in  the  depositary 
bank’s  indorsement)  when  it  is  received  by 
the  paying  bank. 

2.  If  there  are  inconsistent  routing 
numbers,  the  paying  bank  may  rely  on  any 
routing  number  designating  the  depositary 
bank.  The  paying  bank  is  not  required  to 
resolve  the  inconsistency  prior  to  processing 
the  check.  The  paying  bank  remains  subject 
to  the  requirement  to  act  in  good  faith  and 
use  ordinary  care  under  §  229.38(a). 

XVII.  Section  229.31  Returning  Bank’s 
Responsibility  for  Return  of  Checks 
A.  229.31(a)  Return  of  Checks 

1.  The  standards  for  return  of  checks 
established  by  this  section  are  similar  to 
those  for  paying  banks  in  §  229.30(a).  This 
section  requires  a  returning  bank  to  return  a 
returned  check  expeditiously  if  it  agrees  to 
handle  the  returned  check  for  expeditious 
retiun  under  this  paragraph.  In  effect,  the 
returning  bank  is  an  agent  or  subagent  of  the 
paying  bank  and  a  sulragent  of  the  depositary 
bank  for  the  purposes  of  returning  the  check. 

2.  A  returning  bank  agrees  to  handle  a 
returned  check  for  expeditious  return  to  the 
depositary  bank  if  it: 

a.  Publishes  or  distributes  availability 
schedules  for  the  retiun  of  returned  checks 
and  accepts  the  retiuned  check  for  return; 

b.  Handles  a  returned  check  for  return  that 
it  did  not  handle  for  forward  collection;  or 

c.  Otherwise  agrees  to  handle  a  returned 
check  for  expeditious  return. 

3.  Two-day/four-day  test.  As  in  the  case  of 
a  paying  bank,  a  returning  bank’s  return  of 

a  returned  check  is  expeditious  if  it  meets 
either  of  two  tests.  Under  the  “two-day/four- 
day”  test,  the  check  must  be  returned  so  that 
it  would  normally  be  received  by  the 
depositary  bank  by  4:00  p.m.  either  two  or 
four  business  days  after  the  check  was 
presented  to  the  paying  bank,  depending  on 
whether  or  not  the  paying  bank  is  located  in 
the  same  check  processing  region  as  the 
depositary  bank.  This  is  the  same  test  as  the 
two-day/four-day  test  applicable  to  paying 
banks.  (See  Commentary  to  §  229.30(a).) 
While  a  returning  bank  will  not  have  first 
hand  knowledge  of  the  day  on  which  a  check 
was  presented  to  the  paying  bank,  returning 
banks  may,  by  agreement,  allocate  with 
paying  banks  liability  for  late  return  based  on 
the  delays  caused  by  each.  In  effect,  the  two- 
day/four  day  test  protects  all  paying  and 
returning  banks  that  return  checks  frtim 
claims  that  they  failed  to  retiun  a  check 
expeditiously,  where  the  check  is  returned 
within  the  specified  time  following 
presentment  to  the  paying  bank,  or  a  later 
time  as  would  result  ^m  unforeseen  delays. 

4.  Forward  collection  test. 

a.  The  “forward  collection”  test  is  similar 
to  the  forward  collection  test  for  paying 
banks.  Under  this  test,  a  returning  bank  must 
handle  a  returned  check  in  the  same  manner 
that  a  similarly  situated  collecting  bank 
would  handle  a  check  of  similar  size  drawn 
on  the  depositary  bank  for  forward 
collection.  A  similarly  situated  bank  is  a 
bank  (other  than  a  Federal  Reserve  Bank)  that 
is  of  similar  asset  size  and  check  handling 


activity  in  the  same  community.  A  bank  has 
similar  check  handling  activity  if  it  handles 
a  similar  volume  of  checks  for  forward 
collection  as  the  forward  collection  volume 
of  the  returning  bank. 

b.  Under  the  forward  collection  test,  a 
returning  bank  must  accept  returned  checks, 
including  both  qualified  and  other  returned 
checks  (“raw  returns”),  at  approximately  the 
same  times  and  process  them  according  to 
the  same  general  schedules  as  checks 
handled  for  forward  collection.  Thus,  a 
returning  bank  generally  must  process  even 
raw  returns  on  an  overnight  basis,  unless  its 
time  limit  is  extended  by  one  day  to  convert 
a  raw  return  to  a  qualified  returned  check. 

5.  Cut-off  hours.  A  returning  bank  may 
establish  earlier  cut-off  hours  for  receipt  of 
returned  checks  than  for  receipt  of  forward 
collection  checks,  but  the  cut-off  hour  for 
returned  checks  may  not  be  earlier  than  2:00 
p.m.  The  returning  bank  also  may  set 
different  sorting  requirements  for  returned 
checks  than  those  applicable  to  other  checks. 
Thus,  a  returning  bank  may  allow  itself  more 
processing  time  for  returns  than  for  forward 
collection  checks.  All  returned  checks 
received  by  a  cut-off  hour  for  returned  checks 
must  be  processed  and  dispatched  by  the 
returning  bank  by  the  time  that  it  would 
dispatch  forward  collection  checks  received 
at  a  corresponding  forward  collection  cut-off 
hour  that  provides  for  the  same  or  faster 
availability  for  checks  destined  for  the  same 
depositary  banks. 

6.  Examples. 

a.  If  a  returning  bank  receives  a  returned 
check  by  its  cut-off  hour  for  returned  checks 
oh  Monday  and  the  depositary  bank  and  the 
returning  bank  are  participants  in  the  same 
clearinghouse,  the  returning  bank  should 
arrange  to  have  the  returned  check  received 
by  the  depositary  hank  by  Tuesday.  This 
would  be  the  same  day  that  it  would  deliver 
a  forward  collection  check  drawn  on  the 
depositary  bank  and  received  by  the 
returning  bank  at  a  corresponding  forward 
collection  cut-off  hour  on  Monday. 

b.  i.  If  a  returning  bank  receives  a  returned 
check,  and  the  returning  bank  normally 
would  collect  a  forward  collection  check 
drawn  on  the  depositary  bank  by  sending  the 
forward  collection  check  to  a  correspondent 
or  a  Federal  Reserve  Bank  by  courier,  the 
returning  bank  could  send  the  returned  check 
in  the  same  manner  if  the  correspondent  has 
agreed  to  handle  returned  checks 
expeditiously  under  §  229.31(a).  The 
returning  bank  would  have  to  deliver  the 
check  by  the  correspondent’s  or  Federal 
Reserve  Bank’s  cut-off  hour  for  returned 
checks  that  corresponds  to  its  cut-off  hour  for 
forward  collection  checks  drawn  on  the 
depositary  bank.  A  returning  bank  may  take 

a  day  to  convert  a  check  to  a  qualified 
returned  check.  Where  the  forward  collection 
checks  are  delivered  by  courier,  mailing  the 
returned  checks  would  not  meet  the  duty 
established  by  this  section  for  returning 
banks. 

ii.  A  returning  bank  must  return  a  check  to 
the  depositary  bank  by  courier  or  other 
means  as  fast  as  a  courier,  if  similarly 
situated  returning  banks  use  couriers  to 
deliver  their  forward  collection  checks  to  the 
depositary  bank. 
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iii.  For  some  depositary  banks,  no 
conununity  practice  exists  as  to  delivery  of 
checks.  For  example,  a  credit  union  whose 
customers  use  payable-through  drafts 
normally  does  not  have  checks  presented  to 
it  because  the  drafts  are  normally  sent  to  the 
payable-through  bank  for  collection.  In  these 
circumstances,  the  community  standard  is 
established  by  taking  into  account  the  dollar 
volume  of  the  checks  being  sent  to  the 
depositary  bank  and  the  location  of  the 
depositary  bank,  and  determining  whether 
similarly  situated  banks  normally  would 
deliver  forward  collection  checlu  to  the 
depositary  bank,  taking  into  account  the 
particular  risks  associated  with  returned 
checks.  Where  the  community  standard  does 
not  require  courier  delivery,  other  means  of 
delivery,  including  mail,  are  acceptable. 

7.  Qualified  returned  checks. 

a.  The  expeditious  return  requirement  for 
a  returning  bank  in  this  regulation  is  more 
stringent  in  many  cases  than  the  duty  of  a 
collecting  bank  to  exercise  ordinary  care 
under  U.C.C.  4-202  in  returning  a  check.  A 
returning  bank  is  under  a  duty  to  act  as 
expeditiously  in  returning  a  check  as  it 
would  in  the  forward  collection  of  a  check. 
Notwithstanding  its  duty  of  expeditious 
return,  its  midnight  deadline  under  U.C.C.  4— 
202  and  §  210.12(a)  of  Regulation  )  (12  CFR 
210.12(a)),  under  the  forward  collection  test, 
a  returning  bank  may  take  an  extra  day  to 
qualify  a  returned  check.  A  qualified 
returned  check  will  be  handled  by 
subsequent  returning  banks  more  efficiently 
than  a  raw  return.  This  paragraph  gives  a 
returning  bank  an  extra  business  day  beyond 
the  time  that  would  otherwise  be  required  to 
return  the  returned  check  to  convert  a 
returned  check  to  a  qualified  returned  check. 
The  qualified  returned  check  must  include 
the  routing  number  of  the  depositary  bank, 
the  amount  of  the  check,  and  a  return 
identifier  encoded  on  the  check  in  magnetic 
ink. 

b.  If  the  returning  bank  is  sending  the 
returned  check  directly  to  the  depositary 
bank,  this  extra  day  is  not  available  because 
preparing  a  qualified  returned  check  will  not 
expedite  handling  by  other  banks.  If  the 
returning  bank  makes  an  encoding  error  in 
creating  a  qualified  returned  check,  it  may  be 
liable  under  §  229.38  for  losses  caused  by  any 
negligence,  llie  returning  bank  would  not 
lose  the  one-day  extension  available  to  it  for 
creating  a  qualified  returned  check  because 
of  an  encoding  error. 

8.  Routing  of  returned  check. 

a.  Under  §  229.31(a),  the  returning  bank  is 
authorized  to  route  the  returned  check  in  a 
variety  of  ways: 

i.  It  may  send  the  returned  check  directly 
to  the  depositary  bank  by  courier  or  other 
expeditious  means  of  delivery;  or 

ii.  It  may  send  the  returned  check  to  any 
returning  bank  agreeing  to  handle  the 
returned  check  for  expeditious  return  to  the 
depositary  bank  under  this  section  regardless 
of  whether  or  not  the  returning  bank  handled 
the  check  for  forward  collection. 

b.  If  the  returning  bank  elects  to  send  the 
returned  check  directly  to  the  depositary 
bank,  it  is  not  required  to  send  the  check  to 
the  branch  of  the  depositary  bank  that  first 
handled  the  check.  The  retrmied  check  may 


be  sent  to  the  depositary  bank  at  any  location 
permitted  under  §  229.32(a). 

9.  Responsibilities  of  returning  bank.  In 
meeting  the  requirements  of  this  section,  the 
returning  bank  is  responsible  for  its  own 
actions,  but  not  those  of  the  paying  bank, 
other  returning  banks,  or  the  depositary  bank. 
(See  U.C.C.  4-202(c)  regarding  the 
responsibility  of  collecting  banks.)  For 
example,  if  the  paying  bank  has  delayed  the 
start  of  the  return  process,  but  the  returning 
bank  acts  in  a  timely  manner,  the  returning 
bank  may  satisfy  the  requirements  of  this 
section  even  if  the  delayed  return  results  in 

a  loss  to  the  depositary  bank.  (See  §  229.38.) 

A  retiuuing  bank  must  handle  a  notice  in  lieu 
of  return  as  expeditiously  as  a  returned 
check. 

10.  U.C.C.  sections  affected.  This  paragraph 
directly  affects  the  following  provisions  of 
the  U.C.C.,  and  may  affect  other  sections  or 
provisions: 

a.  Section  4-202(b),  in  that  time  limits 
required  by  that  section  may  be  affected  by 
the  additional  requirement  to  make  an 
expeditious  return. 

b.  Section  4-214(a),  in  that  settlement  for 
returned  checks  is  made  under  §  229.31(c) 
and  not  by  charge-back  of  provisional  credit, 
and  in  that  the  time  limits  may  be  affected 
by  the  additional  requirement  to  make  an 
expeditious  return. 

B.  229.31(b)  Unidentifiable  Depositary  Bank 

1.  This  section  is  similar  to  §  229.30(b),  but 
applies  to  retiuming  banks  instead  of  paying 
banks.  In  some  cases  a  returning  bank  will  be 
unable  to  identify  the  depositary  bank  with 
respect  to  a  check.  Returning  bwks  agreeing 
to  handle  checks  for  return  to  depositary 
banks  under  §  229.31(a)  are  expected  to  be 
expert  in  identifying  depositary  bank 
indorsements.  In  the  limited  cases  where  the 
returning  bank  cannot  identify  the  depositary 
bank,  the  returning  bank  may  send  the 
returned  check  to  a  returning  bank  that 
agrees  to  handle  the  returned  check  for 
expeditious  return  under  §  229.31(a),  or  it 
may  send  the  retiumed  check  to  a  bank  that 
handled  the  check  for  forward  collection, 
even  if  that  bank  does  not  agree  to  handle  the 
returned  check  expeditiously  under 

§  229.31(a). 

2.  If  the  returning  bank  itself  handled  the 
check  for  forward  collection,  it  may  send  the 
returned  check  to  a  collecting  bank  that  was 
prior  to  it  in  the  forward  collection  process, 
which  will  be  better  able  to  identify  the 
depositary  bank.  If  there  are  no  prior 
collecting  banks,  the  returning  bank  must 
research  the  collection  of  the  check  and 
identify  the  depositary  bank.  As  in  the  case 
of  paying  banks  under  §  229.30(b),  a 
returning  bank’s  sending  of  a  check  to  a  bank 
that  handled  the  check  for  forward  collection 
under  §  229.31(b)  is  not  subject  to  the 
expeditious  return  requirements  of 

§  229.31(a). 

3.  The  returning  bank’s  return  of  a  check 
under  this  paragraph  is  subject  to  the 
midnight  deadline  under  U.C.C.  4-202(b). 
(See  definition  of  returning  bank  in 

§  229.2(cc).) 

4.  Where  a  returning  bank  receives  a  check 
that  it  does  not  agree  to  handle  expeditiously 
under  §  229.31(a),  such  as  a  check  sent  to  it 
under  §  229.30(b),  but  the  returning  bank  is 


able  to  identify  the  depositary  bank,  the 
returning  bank  must  thereafter  return  the 
check  expeditiously  to  the  depositary  bank. 
The  returning  bank  returns  a  check 
expeditiously  under  this  paragraph  if  it 
returns  the  check  by  the  same  means  it 
would  use  to  return  a  check  drawn  on  it  to 
the  depositary  bank  or  by  other  reasonably 
prompt  means. 

5.  As  in  the  case  of  a  paying  bank  returning 
a  check  under  §  229.30(b),  a  returning  bank 
returning  a  check  under  this  paragraph  to  a 
bank  that  has  not  agreed  to  handle  the  check 
expeditiously  must  advise  that  bank  that  it  is 
imable  to  identify  the  depositary  bank.  This 
advice  must  be  conspicuous,  such  as  a  stamp 
on  each  check  for  which  the  depositary  bank 
is  unknown  if  such  checks  are  commingled 
with  other  returned  checks,  or,  if  such  checks 
are  sent  in  a  separate  cash  letter,  by  one 
notice  on  the  cash  letter.  The  returned  check 
may  not  be  prepared  for  automated  retiuu. 

C.  229.31(c)  Settlement 

1.  Under  the  U.C.C,  a  collecting  bank 
receives  settlement  for  a  check  when  it  is 
presented  to  the  paying  bank.  The  paying 
bank  may  recover  the  settlement  when  the 
paying  l^k  returns  the  check  to  the 
presenting  bank.  Under  this  regulation,  \ 
however,  the  paying  bank  may  return  the 
check  directly  to  the  depositary  bank  or 
through  returning  banks  that  did  not  handle 
the  check  for  forward  collection.  On  these 
more  efficient  return  paths,  the  paying  bank 
does  not  recover  the  settlement  made  to  the 
presenting  bank.  Thus,  this  paragraph 
requires  the  retviming  bank  to  settle  for  a 
returned  check  (either  with  the  paying  bank 
or  another  returning  bank)  in  the  same  way 
that  it  would  settle  for  a  similar  check  for 
forward  collection.  To  achieve  uniformity, 
this  paragraph  applies  even  if  the  returning 
bank  handled  the  check  for  forward 
collection. 

2.  Any  returning  bank,  including  one  that 
handled  the  check  for  forward  collection, 
may  provide  availability  for  returned  checks 
pursuant  to  an  availability  schedule  as  it 
does  for  forward  collection  checks.  These 
settlements  by  returning  banks,  as  well  as 
settlements  between  banks  made  during  the 
forward  collection  of  a  check,  are  considered 
final  when  made  subject  to  any  deferment  of 
availability.  (See  §  229.36(d)  and 
Commentary  to  §  229.35(b).) 

3.  A  returning  bank  may  vary  the 
settlement  method  it  uses  by  agreement  with 
paying  banks  or  other  returning  banks. 
Special  rules  apply  in  the  case  of  insolvency 
of  banks.  (See  §  229.39.)  If  payment  cannot  be 
obtained  from  a  depositary  or  returning  bank 
because  of  its  insolvency  or  otherwise, 
recovery  can  be  had  by  returning,  paying, 
and  collecting  banks  from  prior  banks  on  this 
basis  of  the  liability  of  prior  banks  under 

§  229.35(b). 

4.  This  paragraph  affects  U.C.C.  4— 214(a)  in 
that  a  paying  or  collecting  bank  does  not 
ordinarily  have  a  right  to  charge  back  against 
the  bank  from  which  it  received  the  returned 
check,  although  it  is  entitled  to  settlement  if 
it  returns  the  returned  check  to  that  bank, 
and  may  affect  other  sections  or  provisions. 
Under  §  229.36(d),  a  bank  collecting  a  check 
remains  liable  to  prior  collecting  banks  and 
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the  depositary  bank’s  customer  under  the 
U.C.C. 

D.  229.31(d)  Charges 

1.  This  paragraph  permits  any  returning 
bank,  even  one  that  handled  the  check  for 
forward  collection,  to  impose  a  fee  on  the 
paying  bank  or  other  returning  bank  for  its 
service  in  handling  a  returned  check.  Where 
a  claim  is  made  under  §  229.35(b),  the  bank 
on  which  the  claim  is  made  is  not  authorized 
by  this  paragraph  to  impose  a  charge  for 
taking  up  a  check.  This  paragraph  preempts 
state  laws  to  the  extent  that  these  laws 
prevent  returning  banks  &om  charging  fees 
for  handling  returned  checks. 

E.  229.31(e)  Depositary  Bank  Without 
Accounts 

1.  This  paragraph  is  similar  to  §  229.30(e) 
and  relieves  a  returning  bank  of  its  obligation 
to  make  expeditious  return  to  a  depositary 
bank  that  does  not  maintain  any  accounts. 

(See  the  Commentary  to  §  229.30(e).) 

F.  229.31(f)  Notice  in  Lieu  of  Return 

1.  This  paragraph  is  similar  to  §  229.30(f) 
and  authorizes  a  returning  bank  to  originate 
a  notice  in  lieu  of  return  if  the  returned  check 
is  unavailable  for  return.  Notice  in  lieu  of 
return  is  permitted  only  when  a  bank  does 
not  have  and  cannot  obtain  possession  of  the 
check  or  must  retain  possession  of  the  check 
for  protest.  A  check  is  not  unavailable  for 
return  if  it  is  merely  difficult  to  retrieve  from 
a  filing  system  or  from  storage  by  a  keeper 
of  checks  in  a  truncation  system.  (See  the 
Commentary  to  §  229.30(f).) 

G.  229.31(g)  Reliance  on  Routing  Number 

1.  This  paragraph  is  similar  to  §  229.30(g) 

and  permits  a  returning  bank  to  rely  on 
routing  numbers  appearing  on  a  returned 
check  such  as  routing  munbers  in  the 
depositary  bank’s  indorsement  or  on 
qualified  returned  checks.  (See  the 
^mmentary  to  §  229.30(g).) 

XVni.  Section  229.32  Depositary  Bank’s 
Responsibility  for  Returned  Checks 

A.  229.32(a)  Acceptance  of  Returned 
Checks 

1.  This  regulation  seeks  to  encourage  direct 
returns  by  paying  and  returning  banks  and 
may  result  in  a  number  of  ban^  sending 
checks  to  depositary  banks  with  no 
preexisting  arrangements  as  to  where  the 
returned  checks  should  be  delivered.  This 
paragraph  states  where  the  depositary  bank  is 
required  to  accept  returned  checks  and 
written  notices  of  nonpayment  under 

§  229.33.  (These  locations  differ  from 
locations  at  which  a  depositary  bank  must 
accept  electronic  notices.)  It  is  derived  from 
U.C.C.  3-111,  which  specifies  that 
presentment  for  payment  may  be  made  at  the 
place  specified  in  the  instrument  or,  if  there 
is  none,  at  the  place  of  business  of  the  party 
to  pay.  In  the  case  of  returned  checks,  the 
depositary  bank  does  not  print  the  check  and 
can  only  specify  the  place  of  “payment”  of 
the  returned  check  in  its  indorsement. 

2.  The  paragraph  specifies  four  locations  at 
which  the  depositary  bank  must  accept 
returned  checks: 

a.  The  depositary  bank  must  accept 
returned  checks  at  any  location  at  which  it ' 


requests  presentment  of  forward  collection 
checks  such  as  a  processing  center.  A 
depositary  bank  does  not  request, 
presentment  of  forward  collection  checks  at 
a  branch  of  the  bank  merely  by  paying  checks 
presented  over  the  counter. 

b.  i.  If  the  depositary  bank  indorsement 
states  the  name  and  address  of  the  depositary 
bank,  it  must  accept  returned  checks  at  the 
branch,  head  office,  or  other  location,  such  as 
a  processing  center,  indicated  by  the  address. 
If  the  address  is  too  general  to  identify  a 
particular  location,  then  the  depositary  bank 
must  accept  returned  checks  at  any  branch  or 
head  office  consistent  with  the  address.  If,  for 
example,  the  address  is  “New  York,  New 
York,”  each  branch  in  New  York  City  must 
accept  returned  checks. 

ii.  If  no  address  appears  in  the  depositary 
bank’s  indorsement,  the  depositary  bank 
must  accept  returned  checlu  at  any  branch  or 
head  office  associated  with  the  depositary 
bank’s  routing  number.  The  offfces  associated 
with  the  routing  number  of  a  bank  are  found 
in  American  Bankers  Association  Key  to 
Routing  Numbers,  published  by  Thomson 
Financial  Publishing  Inc.,  which  lists  a  city 
and  state  address  for  each  routing  number. 

iii.  The  depositary  bank  must  accept 
returned  checks  at  the  address  in  its 
indorsement  and  at  an  address  associated 
with  its  routing  number  in  the  indorsement 
if  the  written  address  in  the  indorsement  and 
the  address  associated  with  the  routing 
number  in  the  indorsement  are  not  in  the 
same  check  processing  region.  Under 

§§  229.30(g)  and  229.31(g],  a  paying  or 
returning  bank  may  rely  on  the  depositary 
bank’s  routing  number  in  its  indorsement  in 
handling  returned  checks  and  is  not  required 
to  send  returned  checks  to  an  address  in  the 
depositary  bank’s  indorsement  that  is  not  in 
the  same  check  processing  region  as  the 
address  associated  with  the  routing  number 
in  the  indorsement. 

iv.  If  no  routing  number  or  address  appears 
in  its  indorsement,  the  depositary  bank  must 
accept  a  returned  check  at  any  branch  or 
head  office  of  the  bank.  The  indorsement 
requirement  of  §  229.35  and  Appendix  D 
requires  that  the  indorsement  contain  a 
routing  number,  a  name,  and  a  location. 
Consequently,  this  provision,  as  well  as 
paragraph  (a)(2)(ii)  of  this  section,  only 
applies  where  the  depositary  bank  has  failed 
to  comply  with  the  indorsement  requirement. 

3.  For  ease  of  processing,  a  depositary  bank 
may  require  that  returning  or  paying  banks 
returning  checks  to  it  separate  returned 
checks  from  forward  collection  checks  being 
presented. 

4.  Under  §  229.33(d),  a  depositary  bank 
receiving  a  returned  check  or  notice  of 
nonpayment  must  send  notice  to  its  customer 
by  its  midnight  deadline  or  within  a  longer 
reasonable  time. 

B.  229.32(b)  Payment 

1.  As  discussed  in  the  commentary  to 
§  229.31(c),  under  this  regulation  a  paying  or 
returning  bank  does  not  obtain  credit  for  a 
returned  check  by  charge-back  but  by,  in 
effect,  presenting  the  returned  check  to  the 
depositary  bank.  This  paragraph  imposes  an 
obligation  to  “pay”  a  returned  check  that  is 
similar  to  the  obligation  to  pay  a  forward 
collection  check  by  a  paying  bank,  except 


that  the  depositary  bank  may  not  return  a 
returned  check  for  which  it  is  the  depositary 
bank.  Also,  certain  means  of  payment,  such 
as  remittance  drafts,  may  be  used  only  with 
the  agreement  of  the  returning  bank. 

2.  The  depositary  bank  must  pay  for  a 
returned  check  by  the  close  of  the  banking 
dqy  on  which  it  received  the  retvuned  check. 
The  day  on  which  a  returned  check  is 
received  is  determined  pursuant  to  U.C.C.  4- 
108,  which  permits  the  bank  to  establish  a 
cut-off  hour,  generally  not  earlier  than  2:00 
p.m.,  and  treat  checks  received  after  that 
hour  as  being  received  on  the  next  banking 
day.  If  the  depositary  bank  is  unable  to  make 
payment  to  a  returning  or  paying  bank  on  the 
banking  day  that  it  receives  the  returned 
check,  because  the  returning  or  paying  bank 
is  closed  for  a  holiday  or  because  the  time 
when  the  depositary  bank  received  the  check 
is  after  the  close  of  Fedwire,  e.g.,  west  coast 
banks  with  late  cut-off  hours,  payment  may 
be  made  on  the  next  banking  day  of  the  bank 
receiving  payment. 

3.  Payment  must  be  made  so  that  the  funds 
are  available  for  use  by  the  bank  returning 
the  check  to  the  depositary  bank  on  the  day 
the  check  is  received  by  the  depositary  bank. 
For  example,  a  depositary  bank  meets  this 
requirement  if  it  sends  a  wire  transfer  of 
funds  to  the  returning  or  paying  bank  on  the 
day  it  receives  the  returned  check,  even  if  the 
returning  or  paying  bank  has  closed  for  the 
day.  A  wire  transfer  should  indicate  the 
purpose  of  the  payment. 

4.  The  depositary  bank  may  use  a  net 
settlement  arrangement  to  settle  for  a 
returned  check.  Banks  with  net  settlement 
agreements  could  net  the  appropriate  credits 
and  debits  for  returned  checks  with  the 
accounting  entries  for  forward  collection 
checks  if  they  so  desired.  If,  for  purposes  of 
establishing  additional  controls  or  for  other 
reasons,  the  banks  involved  desired  a 
separate  settlement  for  returned  checks,  a 
separate  net  settlement  agreement  could  be 
established. 

5.  The  bank  sending  the  returned  check  to 
the  depositary  bank  may  agree  to  accept 
payment  at  a  later  date  if,  for  example,  it  does 
not  believe  that  the  amount  of  the  returned 
check  or  checks  warrants  the  costs  of  same- 
day  payment.  Thus,  a  returning  or  paying 
bank  may  agree  to  accept  payment  through 
an  ACH  credit  or  debit  transfer  that  settles 
the  day  after  the  returned  check  is  received 
instead  of  a  wire  transfer  that  settles  on  the 
same  day. 

6.  This  paragraph  and  this  subpart  do  not 
affect  the  depositary  bank’s  right  to  recover 
a  provisional  settlement  with  its  nonbank 
customer  for  a  check  that  is  returned.  (See 
also  §§  229.19(c)(2)(ii),  229.33(d)  and 
229.35(b).) 

C.  229.32(c)  Misrouted  Returned  Checks 

1.  This  paragraph  permits  a  bank  receiving 
a  check  on  the  basis  that  it  is  the  depositary 
bank  to  send  the  misrouted  returned  check  to 
the  correct  depositary  bank,  if  it  can  identify 
the  correct  depositary  bank,  either  directly  or 
through  a  returning  bank  agreeing  to  handle 
the  check  expeditiously  under  §  229.30(a).  In 
these  cases,  the  bank  receiving  the  check  is 
acting  as  a  returning  bank.  Alternatively,  the 
bank  receiving  the  misrouted  returned  check 
must  send  the  check  back  to  the  bank  from 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Rules  and  Regulations  51695 


which  it  was  received.  In  either  case  the  bank 
to  which  the  retvirned  check  was  misrouted 
could  receive  settlement  for  the  check.  The 
depositary  bank  would  be  required  to  pay  for 
the  returned  check  under  §  229.32(b),  and 
any  other  bank  to  which  the  check  is  sent 
under  this  paragraph  would  be  required  to 
settle  for  the  check  as  a  returning  bank  under 
§  229.31(c).  If  the  check  was  originally 
received  "firee,”  that  is,  without  a  charge  for 
the  check,  the  bank  incorrectly  receiving  the 
check  would  have  to  return  the  check, 
without  a  charge,  to  the  bank  from  which  it 
came.  The  bank  to  which  the  returned  check 
was  misrouted  is  required  to  act  promptly 
but  is  not  required  to  meet  the  expeditious 
return  requirements  of  §  229.31(a);  however, 
it  must  act  within  its  midnight  deadline.  This 
paragraph  does  not  affect  a  bank’s  duties 
under  §229. 35(b). 

D.  229.32(d)  Charges 

1.  This  paragraph  prohibits  a  depositary 
bank  from  charging  the  equivalent  of  a 
presentment  fee  for  returned  checks.  A 
returning  bank,  however,  may  charge  a  fee  for 
handling  returned  checks.  If  the  returning 
bank  receives  a  mixed  cash  letter  of  returned 
checks,  which  includes  some  checks  for 
which  the  returning  bank  also  is  the 
depositary  bank,  the  fee  may  be  applied  to  all 
the  returned  checks  in  the  cash  letter.  In  the 
case  of  a  sorted  cash  letter  containing  only 
returned  checks  for  which  the  retviming  bank 
is  the  depositary  bank,  however,  no  fee  may 
be  charged. 

XJX.  Section  229.33  Notice  of  Nonpayment 

A.  229.33(a)  Requirement 

1.  Notice  of  nonpayment  as  required  by 
this  section  and  written  notice  in  lieu  of 
return  as  provided  in  §§  229.30(f)  and 
229.31(f)  serve  different  functions.  The  two 
kinds  of  notice,  however,  must  meet  the 
content  requirements  of  this  section.  The 
paying  bank  must  send  a  notice  of 
nonpayment  if  it  decides  not  to  pay  a  check 
of  $2,500  or  more.  A  paying  bank  may  rely 
on  an  amount  encoded  on  the  check  in 
magnetic  ink  to  determine  whether  the  check 
is  in  the  amount  of  $2,500  or  more.  The 
notice  of  nonpayment  carries  no  value,  and 
the  check  itself  (or  the  notice  in  lieu  of 
return)  must  he  retiuned.  The  paying  bank 
must  ensure  that  the  notice  of  nonpayment 
is  received  by  the  depositary  bank  by  4:00 
p.m.  local  time  on  the  second  business  day 
following  presentment.  A  bank  identifred  by 
routing  number  as  the  paying  bank  ia 
considered  the  paying  bank  under  this 
regulation  and  would  be  required  to  create  a 
notice  of  nonpayment  even  thou^  that  bank 
determined  that  the  check  was  not  drawn  by 
a  customer  of  that  bank.  (See  Commentary  to 
the  definition  of  paying  bank  in  §  229.2(z).) 

2.  The  paying  bank  should  not  send  a 
notice  of  nonpayment  until  it  has  finally 
determined  not  to  pay  the  check.  Under 

§  229.34(b),  by  sending  the  notice  the  paying 
bank  warrants  that  it  has  returned  or  will 
return  the  check.  If  a  paying  bank  sends  a 
notice  and  subsequently  decides  to  pay  the 
check,  the  paying  bank  may  mitigate  its 
liability  on  this  warranty  by  notifying  the 
depositary  bank  that  the  check  has  been  paid. 

3.  Because  the  return  of  the  check  itself 
may  serve  as  the  required  notice  of 


nonpayment,  in  many  cases  no  notice  other 
than  the  refrim  of  the  check  will  be 
necessary.  For  example,  in  many  cases  the 
return  of  a  check  through  a  clearinghouse  to 
another  participant  of  the  clearinghouse  will 
be  made  in  time  to  meet  the  time 
requirements  of  this  section.  If  the  check 
normally  will  not  be  received  by  the 
depositary  bank  within  the  time  limits  for 
notice,  the  return  of  the  check  will  not  satisfy 
the  notice  requirement.  In  determining 
whether  the  returned  check  will  satisfy  the 
notice  requirement,  the  paying  bank  may  rely 
on  the  availability  schedules  of  retiuming 
banks  as  the  time  that  the  returned  check  is 
expected  to  be  delivered  to  the  depositary 
bank,  unless  the  paying  bank  has  reason  to 
know  the  availability  schedules  are 
inaccurate. 

4.  Unless  the  returned  check  is  used  to 
satisfy  the  notice  requirement,  the 
requirement  for  notice  is  independent  of  and 
does  not  afreet  the  requirements  for  timely 
and  expeditious  return  of  the  check  under 
§  229.30  and  the  U.C.C.  (See  §  229.30(a).)  If 
a  paying  bank  fails  both  to  comply  with  this 
section  and  to  comply  with  the  requirements 
for  timely  and  expeditious  return  under 
§  229.30  and  the  U.C.C.  and  Regulation  J  (12 
CFR  part  210),  the  paying  bank  shall  be  liable 
under  either  this  section  or  such  other 
requirements,  but  not  both.  (See  §  229.38(b).) 
A  paying  bank  is  not  responsible  for  failiue 
to  give  notice  of  nonpayment  to  a  party  that 
has  breached  a  presentment  warranty  under 

U. C.C.  4-208,  notwithstanding  that  ^e 
paying  bank  may  have  returned  the  check. 
(See  U.C.C.  4-208  and  4-302.) 

B.  229.33(b)  Content  of  Notices 

1.  This  paragraph  provides  that  the  notice 
must  at  a  minimum  contain  eight  elements 
which  are  specifically  enumerated.  In  the 
case  of  written  notices,  the  name  and  routing 
niunber  of  the  depositary  bank  also  are 
required. 

2.  If  the  paying  bank  cannot  identify  the 
depositary  b^k  finom  the  check  itself,  it  may 
wish  to  send  the  notice  to  the  earliest 
collecting  bank  it  can  identify  and  indicate 
that  the  notice  is  not  being  sent  to  the 
depositary  bank.  The  collecting  bank  may  be 
able  to  identify  the  depositary  bank  and 
forward  the  notice,  but  is  under  no  duty  to 
do  so.  In  addition,  the  collecting  bank  may 
actually  be  the  depositary  bank. 

C.  229.33(c)  Acceptance  of  Notice 

1.  In  the  case  of  a  written,  notice,  the 
depositary  bank  is  required  to  accept  notices 
at  the  locations  specified  in  §  229.32(a).  In 
the  case  of  telephone  noticea,  the  bank  may 
not  refuse  to  accept  notices  at  the  telephone 
numbers  identified  in  this  section,  but  may 
transfer  calls  ir  use  a  recording  device.  Banks 
may  vary  by  agreement  the  location  and 
manner  in  which  notices  are  received. 

D.  229.33(d)  Notification  to  Customer 

1.  This  paragraph  requires  a  depositary 

bank  to  notify  its  customer  of  nonpayment 
upon  receipt  of  a  returned  check  or  notice  of 
nonpayment,  regardless  of  the  amoimt  of  the 
check  or  notice.  This  requirement  is  similar 
to  the  requirement  under  the  U.C.C.  as 
interpreted  in  Appliance  Buyers  Credit  Corp. 

V.  Prospect  National  Bank,  708  F.2d  290  (7th 


Cir.  1983),  that  a  depositary  bank  may  be 
liable  for  damages  incurred  by  its  customer 
for  its  failure  to  give  its  customer  timely 
advice  that  it  has  received  a  notice  of 
nonpayment.  Notice  also  must  be  given  if  a 
depositary  bank  receives  a  notice  of  recovery 
under  §  229.35(b).  The  notice  to  the  customer 
required  under  this  paragraph  also  may 
satisfy  the  notice  requirement  of  §  229.13(g) 
if  the  depositary  bank  invokes  the  reasonable 
cause  exception  of  §  229.13(e)  due  to  the 
receipt  of  a  notice  of  nonpayment,  provided 
the  notice  meets  the  other  requirements  of 
§  229.13(g). 

XX.  Section  229.34  Warranties 

A.  229.34(a)  Warranty  of  Returned  Check 

1.  This  paragraph  includes  warranties  that 
a  returned  check,  including  a  notice  in  lieu 
of  return,  was  returned  by  the  paying  bank, 
or  in  the  case  of  a  check  payable  by  a  bank 
and  payable  through  another  bank,  the  bank 
by  which  the  check  is  payable,  within  the 
deadline  under  the  U.C.C.,  Regulation  J,  or 
§  229.30(c);  that  the  paying  or  returning  bank 
is  authorized  to  return  the  check;  that  the 
returned  check  has  not  been  materially 
altered;  and  that,  in  the  case  of  a  notice  in 
lieu  of  return,  the  original  check  has  not  been 
and  will  not  be  returned  for  payment.  (See 
the  Commentary  to  §  229.30(f).)  The  warranty 
does  not  include  a  warranty  that  the  bank 
complied  with  the  expeditious  return 
requirements  of  §§  229.30(a)  and  229.31(a). 
These  warranties  do  not  apply  to  checks 
drawn  on  the  United  States  Treasury,  to  U.S. 
Postal  Service  money  orders,  or  to  checks 
drawn  on  a  state  or  a  unit  of  general  local 
government  that  are  not  payable  through  or 
at  a  bank.  (See  §  229.42.) 

B.  229.34(b)  Warranty  of  Notice  of 
Nonpayment 

1.  This  paragraph  provides  for  warranties 
for  notices  of  nonpayment.  This  warranty 
does  not  include  a  warranty  that  the  notice 
is  accurate  and  timely  under  §  229.33.  The 
requirements  of  §  229.33  that  are  not  covered 
by  the  warranty  are  subject  to  the  liability 
provisions  of  §  229.38.  These  warranties  are 
designed  to  give  the  depositary  bank  more 
confidence  in  relying  on  notices  of 
nonpayment.  This  paragraph  imposes 
liability  on  a  paying  bank  that  gives  notice 
of  nonpayment  and  then  subsequently 
returns  the  check.  (See  Commentary  on 
§  229.33(a>.) 

C  229.34(c)  Warranty  of  Settlement 
Amoimt,  Encoding,  and  Offeet 

1.  Paragraph  (c)(1)  provides  that  a  hank 
that  presents  and  receives  settlement  for 
checks  warrants  to  the  paying  bank  that  the 
settlement  it  demands  (e.g.,  as  noted  on  the 
cash  letter)  equals  the  total  amount  of  the 
checks  it  presents.  This  paragraph  gives  the 
paying  bank  a  warranty  claim  against  the 
presenting  bank  for  the  amount  of  any  excess 
settlement  made  on  the  basis  of  the  amount 
demanded,  plus  expenses.  If  the  amount 
demanded  is  understated,  a  paying  bank 
discharges  its  settlement  obligation  under 
U.C.C.  4-301  by  paying  the  amount 
demanded,  but  remains  liable  for  the  amount 
by  which  the  demand  is  imderstated;  the 
presenting  bank  is  nevertheless  liable  for 
expenses  in  resolving  the  adjustment. 
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2.  When  checks  or  returned  checks  are 
transferred  to  a  collecting,  returning,  or 
depositary  bank,  the  transferor  bank  is  not 
required  to  demand  settlement,  as  is  required 
upon  presentment  to  the  paying  bank. 
However,  often  the  checks  or  returned  checks 
will  be  accompanied  by  information  (such  as 
a  cash  letter  listing)  that  will  indicate  the 
total  of  the  checks  or  returned  checks. 
Paragraph  (c)(2)  provides  that  if  the  transferor 
bank  includes  information  indicating  the 
total  amount  of  checks  or  returned  checks 
transferred,  it  warrants  that  the  information 
is  correct  (i.e.,  equals  the  actual  total  of  the 
items). 

3.  Paragraph  (c)(3)  provides  that  a  bank 
that  presents  or  transfers  a  check  or  returned 
check  warrants  the  accuracy  of  the  magnetic 
ink  encoding  that  was  placed  on  the  item 
after  issue,  and  that  exists  at  the  time  of 
presentment  or  transfer,  to  any  bank  that 
subsequently  handles  the  check  or  returned 
check.  Under  U.C.C.  4-209(a),  only  the 
encoder  (or  the  encoder  and  the  depositary 
bank,  if  the  encoder  is  a  customer  of  the 
depositary  bank)  warrants  the  encoding 
accuracy,  thus  any  claims  on  the  warranty 
must  be  directed  to  the  encoder.  Paragraph 
(c)(3)  expands  on  the  U.C.C.  by  providing 
that  all  banks  that  transfer  or  present  a  check 
or  returned  check  make  the  encoding 
warranty.  In  addition,  under  the  U.C.C.,  the 
encoder  makes  the  warranty  to  subsequent 
collecting  banks  and  the  paying  bank,  while 
paragraph  (c)(3)  provides  that  the  warranty  is 
made  to  banks  in  the  return  chain  as  well. 

4.  A  paying  bank  that  settles  for  an 
overstated  cash  letter  because  of  a 
misencoded  check  may  make  a  warranty 
claim  against  the  presenting  bank  under 
paragraph  (c)(1)  (which  would  require  the 
paying  bank  to  show  that  the  check  was  part 
of  the  overstated  cash  letter)  or  an  encoding 
warranty  claim  under  paragraph  (c)(3)  against 
the  presenting  bank  or  any  preceding  bank 
that  handled  the  misencoded  check. 

5.  Paragraph  (c)(4)  provides  that  the  paying 
bank  may  set  off  any  excess  settlement  made 
against  settleihent  owed  to  the  presenting 
bank  for  checks  presented  subsequently. 

D.  229.34(d)  Damages 

1.  This  paragraph  adopts  for  the  warranties 
in  §  229.34  (a),  (b),  and  (c)  the  damages 
provided  in  U.C.C.  4-207(c)  and  4A-506(b). 
(See  deftnition  of  interest  compensation  in 
§229.2(oo).) 

E.  229.34(e)  Tender  of  Defense 

1.  This  paragraph  adopts  for  this  regulation 
the  vouching-in  provisions  of  U.C.(!;.  3-119. 

XXI.  Section  229.35  Indorsements 
A.  229.35(a)  Indorsement  Standards 
1.  This  section  and  Appendix  D  require 
banks  to  use  a  standard  form  of  indorsement 
when  indorsing  checks  during  the  forward 
collection  and  return  process.  The  standard 
provides  for  indorsements  by  all  collecting 
and  rehuming  banks,  plus  a  unique  standard 
for  depositary  bank  indorsements.  It  is 
designed  to  facilitate  the  identiftcation  of  the 
depositary  bank  and  the  prompt  return  of 
checks.  The  regulation  places  a  duty  on 
banks  to  ensure  that  their  indorsements  are 
legible.  The  indorsement  standard  specifies 


the  information  each  indorsement  must 
contain  and  its  location  and  ink  color. 

2.  The  indorsement  standard  requires  that 
the  nine-digit  routing  number  of  the 
depositary  bank  be  wholly  contained  in  an 
area  on  the  back  of  the  check  from  3.0  inches 
ftom  the  leading  edge  to  1.5  inches  from  the 
trailing  edge  of  the  check.  This  permits  banks 
to  use  encoding  equipment  that  measures 
from  either  the  leading  or  trailing  edge  of  the 
check  to  place  indorsements  in  this  area.  The 
standard  does  not  require  that  the  entire 
depositary  bank  indorsement  be  contained 
within  the  specified  area,  but  checks  will  be 
handled  most  efficiently  if  depositary  banks 
place  as  much  information  as  possible  within 
the  designated  area  to  ensure  that  the 
information  is  protected  ftom  being 
overstamped  by  subsequent  indorsements. 

The  location  requirement  for  subsequent 
collecting  bank  indorsements  (not  including 
returning  bank  indorsements)  limits  these 
indorsements  to  the  area  on  the  back  of  the 
check  ftom  the  leading  edge  to  3.0  inches 
ftom  the  leading  edge  of  the  check.  The  area 
ftom  the  trailing  edge  of  the  check  to  1.5 
inches  ftom  the  trailing  edge  is  commonly 
used  for  the  payee  indorsement. 

3.  The  standard  requires  depositary  banks 
to  use  either  purple  or  black  ink.  The  Board 
encourages  depositary  banks  to  indorse 
checks  in  purple  ink  where  possible,  because 
use  of  a  unique  ink  color  will  facilitate  the 
speedy  identiftcation  of  the  depositary  hank. 
Black  ink,  however,  may  be  used  when  use 
of  purple  ink  is  not  feasible,  such  as  where 

a  bank  uses  the  same  equipment  to  apply 
both  depositary  bank  and  subsequent 
collecting  bank  indorsements,  and  the 
equipment  has  only  one  source  of  ink. 

4.  The  standard  requires  subsequent 
collecting  banks  to  use  an  ink  color  other 
than  purple  for  their  indorsements.  The 
standard  also  requires  the  depositary  bank’s 
indorsement  to  include  its  nine-digit  routing 
number  set  off  by  arrows,  the  bank's  name 
and  location,  and  the  indorsement  date,  and 
permits  the  indorsement  to  include  other 
identifying  information. 

5.  The  standard  does  not  include  the 
fractional  routing  number  for  depositary 
banks;  however,  a  bank  may  include  its 
fractional  routing  number  or  repeat  its  nine¬ 
digit  routing  number  in  its  indorsement.  If  a 
depositary  bank  includes  its  routing  number 
in  its  indorsement  more  than  once,  paying 
and  returning  banks  will  be  able  to  identify 
the  depositary  bank  more  readily.  Depositary 
banks  should  not  include  information  that 
can  be  confused  with  required  information. 
For  example,  a  nine-digit  zip  code  could  be 
confused  with  the  nine-digit  routing  number. 

6.  A  depositary  bank  is  not  required  to 
place  a  street  address  in  its  indi^ement; 
however,  a  bank  may  want  to  put  an  address 
in  its  indorsement  in  order  to  limit  the 
number  of  locations  at  which  it  must  accept 
returned  checlcs.  In  instances  where  this 
address  is  not  consistent  with  the  routing 
number  in  the  indorsement,  the  depositary 
bank  is  required  to  accept  returned  checks  at 
a  branch  or  head  office  consistent  with  the 
routing  number.  Banks  should  note,  however, 
that  §  229.32  requires  a  depositary  bank  to 
accept  reftimed  checks  at  the  location(s)  it 
accepts  forward  collection  checks.  The 


inclusion  of  a  depositary  bank’s  telephone 
number  where  it  would  receive  notices  of 
laige-dollar  returns  in  its  indorsements  is 
optional. 

7.  Under  the  U.C.C.,  a  specific  guarantee  of 
prior  indorsement  is  not  necessary.  (See 
U.C.C.  4-207(a)  and  4-208(a).)  Use  of 
guarantee  language  in  indorsements,  such  as 
“P.E.G.”  (“prior  endorsements  guaranteed’’), 
may  result  in  reducing  the  type  size  used  in 
bank  indorsements,  thereby  making  them 
more  difficult  to  read.  Use  of  this  language 
may  make  it  more  difficult  for  other  banks  to 
identify  the  depositary  bank.  Subsequent 
collecting  bank  indorsements  may  not 
include  this  language. 

8.  The  standard  for  returning  banks 
requires  a  returning  bank  to  apply  an 
indorsement  that  avoids  the  area  on  the  back 
of  the  check  from  3.0  inches  ftnm  the  leading 
edge  of  the  check  to  the  trailing  edge — the 
area  reserved  for  the  payee  and  depositary 
bank  indorsements.  Returning  bank 
indorsements  may  differ  from  subsequent 
collecting  bank  indorsements.  The  use  of 
various  methods  to  process  returns  using  a 
variety  of  equipment  also  may  cause 
returning  bank  indorsements  to  vary 
substantially  in  form,  content,  and  placement 
on  the  check.  Thus,  a  returning  bank 
indorsement  may  be  on  the  face  of  the  check 
or  on  the  back  of  the  check.  A  returning  bank 
indorsement  may  not  be  in  purple  ink.  No 
content  requirements  have  been  adopted  for 
the  returning  bank  indorsement. 

9.  If  the  bank  maintaining  the  account  into 
which  a  check  is  deposited  agrees  with 
another  bank  (a  correspondent,  ATM 
operator,  or  lock  box  operator)  to  have  the 
other  bank  accept  returns  and  notices  of 
nonpayment  for  the  bank  of  account,  the 
indorsement  placed  on  the  check  as  the 
depositary  bank  indorsement  may  be  the 
indorsement  of  the  bank  that  acts  as 
correspondent,  ATM  operator,  or  lock  box 
operator  as  provided  in  paragraph  (d)  of  this 
section. 

10.  The  backs  of  many  checks  bear  pre¬ 
printed  information  or  blacked  out  areas  for 
various  reasons.  For  example,  some  checks 
are  printed  with  a  carbon  band  across  the 
back  that  allows  the  transfer  of  information 
ftom  the  check  to  a  ledger  with  one  writing. 
Also,  contracts  or  loan  agreements  are 
printed  on  certain  checks.  Other  checks  that 
are  mailed  to  recipients  may  contain  areas  on 
the  back  that  are  blacked  out  so  that  they  may 
not  be  read  through  the  mkiler.  On  the 
deposit  side,  the  payee  of  the  check  may 
place  its  indorsement  or  information 
identifying  the  drawer  of  the  check  in  the 
area  specified  for  the  depositary  bank 
indorsement,  thus  making  the  depositary 
bank  indorsement  unreadable. 

11.  The  indorsement  standard  does  not 
prohibit  the  use  of  a  carbon  band  or  other 
printed  or  written  matter  on  the  backs  of 
checks  and  does  not  require  banks  to  avoid 
placing  their  indorsements  in  these  areas. 
Nevertheless,  checks  will  be  handled  more 
efficiently  if  depositary  banks  design 
indorsement  stamps  so  that  the  nine-digit 
routing  number  avoids  the  carbon  band  area. 
Indorsing  parties  other  than  banks,  e.g., 
corporations,  will  benefit  fixtm  the  faster 
return  of  checks  if  they  protect  the 
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identifiability  and  legibility  of  the  depositary 
bank  indorsement  by  staying  clear  of  the  area 
reserved  for  the  depositary  bank 
indorsement. 

12.  Section  229.38(d)  allocates 
responsibility  for  loss  resulting  firom  a  delay 
in  return  of  a  check  due  to  indorsements  that 
are  unreadable  because  of  material  on  the 
back  of  the  check.  The  depositary  bank  is 
responsible  for  a  loss  resulting  from  a  delay 
in  return  caused  by  the  condition  of  the 
check  arising  after  its  issuance  until  its 
acceptance  hy  the  depositary  bank  that  made 
the  depositary  bank’s  indorsement  illegible. 
The  paying  l^k  is  responsible  for  loss 
resulting  from  a  delay  in  return  caused  by 
indorsements  that  are  not  readable  because  of 
other  material  on  the  back  of  the  check  at  the 
time  that  it  was  issued.  Depositary  and 
paying  banks  may  shift  these  risks  to  their 
customers  by  agreement. 

13.  The  standard  does  not  require  the 
paying  bank  to  indorse  the  check;  however, 
if  a  paying  bank  does  indorse  a  check  that  is 
returned,  it  should  follow  the  indorsement 
standard  for  returning  banks.  The  standard 
requires  collecting  and  reluming  banks  to 
indorse  the  check  for  tracing  purposes. 

B.  229.35(b)  Liability  of  Bank  Handling 
Check 

1.  When  a  check  is  sent  for  forward 
collection,  the  collection  process  results  in  a 
chain  of  indorsements  extending  from  the 
depositary  bank  through  any  subsequent 
collecting  banks  to  the  paying  bank.  This 
section  extends  the  indorsement  chain 
through  the  paying  bank  to  the  returning 
banks,  and  would  permit  each  bank  to 
recover  from  any  prior  indorser  if  the 
claimant  bank  does  not  receive  payment  for 
the  check  from  a  subsequent  bank  in  the 
collection  or  return  chain.  For  example,  if  a 
returning  hank  returned  a  check  to  an 
insolvent  depositary  bank,  and  did  not 
receive  the  full  amount  of  the  check  from  the 
failed  bank,  the  returning  bank  could  obtain 
the  imrecovered  amount  of  the  check  from 
any  bank  prior  to  it  in  the  collection  and 
return  chain  including  the  paying  bank. 
Because  each  bank  in  the  collection  and 
retvun  chain  could  recover  from,  a  prior  bank, 
any  loss  would  fall  on  the  first  collecting 
bank  that  received  the  check  from  the 
depositary  bank.  To  avoid  circuity  of  actions, 
the  returning  bank  could  recover  directly 
from  the  first  collecting  bank.  Under  the 
U.C.C.,  the  first  collecting  bank  might 
ultimately  recover  from  the  depositary  bank’s 
customer  or  from  the  other  parties  on  the 
check. 

2.  Where  a  check  is  returned  through  the 
same  banks  used  for  the  forward  collection 
of  the  check,  priority  during  the  forward 
collection  process  controls  over  priority  in 
the  return  process  for  the  purpose  of 
determining  prior  and  subsequent  banks 
under  this  regulation. 

3.  Where  a  returning  bank  is  insolvent  and 
fails  to  pay  the  paying  bank  or  a  prior 
returning  bank  for  a  returned  check, 

§  229.39(a)  requires  the  receiver  of  the  foiled 
bank  to  return  the  check  to  the  bank  that 
transferred  the  check  to  the  failed  bank.  That 
bank  then  either  could  continue  the  return  to 
the  depositary  bank  or  recover  based  on  this 
paragraph.  Where  the  paying  bank  is 


insolvent,  and  fails  to  pay  the  collecting 
bank,  the  collecting  bank  also  could  recover 
from  a  prior  collecting  bank  under  this 
paragraph,  and  the  bank  from  which  it 
recovered  could  in  turn  recover  fitjm  its  prior 
collecting  bank  until  the  loss  settled  on  the 
depositary  bank  (which  could  recover  finm 
its  customer). 

4.  A  bank  is  not  required  to  make  a  claim 
against  an  insolvent  bank  before  exercising 
its  right  to  recovery  under  this  paragraph. 
Recovery  may  be  made  by  charge-back  or  by 
other  means.  This  right  of  recovery  also  is 
permitted  even  where  nonpayment  of  the 
check  is  the  result  of  the  claiming  bank’s 
negligence  such  as  failure  to  make 
expeditious  return,  but  the  claiming  bank 
remains  liable  for  its  negligence  under 

§  229.38. 

5.  This  liability  is  imposed  on  a  bank 
handling  a  check  for  collection  or  return 
regardless  of  whether  the  bank’s  indorsement 
appears  on  the  check.  Notice  must  be  sent 
under  this  paragraph  to  a  prior  bank  from 
which  recovery  is  sought  reasonably 
promptly  after  a  bank  learns  that  it  did  not 
receive  payment  from  another  bank,  and 
learns  the  identity  of  the  prior  bank.  Written 
notice  reasonably  identif^ng  the  check  and 
the  basis  for  recovery  is  sufficient  if  the 
check  is  not  available.  Receipt  of  notice  by 
the  bank  against  which  the  claim  is  made  is 
not  a  precondition  to  recovery  by  charge-back 
or  other  means;  however,  a  bwkmay  be 
liable  for  negligence  for  failure  to  provide 
timely  notice.  A  paying  or  returning  bank 
also  may  recover  from  a  prior  collecting  bank 
as  provided  in  §§  229.30(b)  and  229.31(b). 
This  provision  is  not  a  substitute  for  a  paying 
or  returning  bank  making  expeditious  return 
under  §§229.3Q(a)  or  229.31(b).  This 
paragraph  does  not  affect  a  paying  bank’s 
accountability  for  a  check  under  U.C.C.  4- 
215(a)  and  4—302.  Nor  does  this  paragraph 
affect  a  collecting  bank’s  accountability 
under  U.C.C.  4-213  and  4-215(d).  A 
collecting  bank  becomes  accountable  upon 
receipt  of  final  settlement  as  provided  in  the 
foregoing  U.C.C.  sections.  The  term  final 
settlement  in  §§  229.31  (c),  229.32  (h),  and 
229.36(d)  is  intended  to  be  consistent  with 
the  use  of  the  term  final  settlement  in  the 
U.C.C.  (e.g.,  U.C.C.  4-213,  4-214,  and  4-215). 
(See  also  §  229.2(cc)  and  Commentary.) 

6.  This  paragraph  also  provides  that  a  bank 
may  have  the  ri^s  of  a  holder  based  on  the 
handling  of  the  check  for  collection  or  return. 
A  bank  may  become  a  holder  or  a  holder  in 
due  course  regardless  of  whether  prior  banks 
have  complied  with  the  indorsement 
standard  in  §  229.35(a)  and  Appendix  D. 

7.  This  paragraph  affects  the  following 
provisions  of  the  U.C.G.,and  may  affect  other 
provisions: 

a.  Section  4-214(a),  in  that  the  right  to 
recovery  is  not  based  on  provisional 
settlement,  and  recovery  may  be  had  from 
any  prior  bank.  Section  4-214(a)  would 
continue  to  permit  a  depositary  bank  to 
recover  a  provisional  settlement  from  its 
customer.  (See  §  229.33(d).) 

b.  Section  3-415  and  related  provisions 
(such  as  section  3-503),  in  that  such 
provisions  would  not  apply  as  between 
banks,  or  as  between  the  depositary  bank  and 
its  customer. 


C.  229.35(c)  Indorsement  by  Bank 

1.  This  section  protects  the  rights  of  a 
customer  depositing  a  check  in  a  bank 
without  requiring  the  words  “pay  any  bank,” 
as  required  by  the  U.C.C.  (See  U.C.C.  4- 
201(b).)  Use  of  this  language  in  a  depositary 
bank’s  indorsement  will  make  it  more 
difficult  for  other  banks  to  identify  the 
depositary  bank.  The  indorsement  standard 
in  Appendix  D  prohibits  such  material  in 
subsequent  collecting  bank  indorsements. 

The  existence  of  a  bank  indorsement 
provides  notice  of  the  restrictive  indorsement 
without  any  additional  words. 

D.  229.35(d)  Indorsement  for  Depositary 
Bank 

1.  This  section  permits  a  depositary  bank 
to  arrange  with  another  bank  to  indorse 
checks.  This  practice  may  occur  when  a 
correspondent  Indorses  for  a  respondent,  or 
when  the  bank  servicing  an  ATM  or  lock  box 
indorses  for  the  bank  maintaining  the 
account  in  which  the  check  is  deposited — 
i.e.,  the  depositary  bank.  If  the  indorsing 
bank  applies  the  depositary  bank’s 
indorsement,  checks  will  returned  to  the 
depositary  bank.  If  the  indorsing  bank  does 
not  apply  the  depositary  bank’s  indorsement, 
by  agreement  with  the  depositary  bank  it  may 
apply  its  own  indorsement  as  the  depositary 
bank  indorsement.  In  that  case,  the 
depositary  bank’s  own  indorsement  on  the 
check  (if  any)  should  avoid  the  location 
reserved  for  the  depositary  bank.  The  actual 
depositary  bank  remains  responsible  for  the 
availability  and  other  requirements  of 
Subpart  B,  but  the  bank  indorsing  as 
depositary  bank  is  considered  the  depositary 
bank  for  purposes  of  Subpart  C  The  check 
will  be  returned,  and  notice  of  nonpayment 
will  be  given,  to  the  bank  indorsing  as 
depositary  bank. 

2.  Because  the  depositary  bank  for  Subpart 
B  purposes  will  desire  prompt  notice  of 
nonpayment,  its  arrangement  with  the 
indorsing  bank  should  provide  for  prompt 
notice  of  nonpayment.  The  hank  indorsing  as 
depositary  bank  may  require  the  depositary 
bank  to  agree  to  take  up  the  check  if  the 
check  is  not  paid  even  if  the  depositary 
bank’s  indorsement  does  not  appear  on  the 
check  and  it  did  not  handle  the  check.  The 
arrangement  between  the  banks  may 
constitute  an  agreement  varying  the  effect  of 
provisions  of  Subpart  C  under  §  229.37. 

XXn.  Section  229.36  Presentment  and 
Issuance  of  Checks 

A.  229.36(a)  Payable  Through  and  Payable 
at  Checks 

1.  For  purposes  of  Subpart  C,  the 
regulation  defines  a  payable-through  or 
payable-at  bank  (which  could  be  designated 
the  collectible-through  or  collectible-at  bank) 
as  a  paying  bank.  The  requirements  of 
§  229.30(a)  and  the  notice  of  nonpayment 
requirements  of  §  229.33  are  imposed  on  a 
payable-through  or  payable-at  bank  and  are 
based  on  the  time  of  receipt  of  the  forward 
collection  check  by  the  payable-through  or 
payable-at  bank.  This  provision  is  intended 
to  speed  the  return  of  checks  that  are  payable 
through  or  at  a  bank  to  the  depositary  bank. 
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B.  229.36(b)  Receipt  at  Bank  Office  or 
Processing  Center 

1.  This  paragraph  seeks  to  facilitate 
efficient  presentment  of  checks  to  promote 
early  return  or  notice  of  nonpayment  to  the 
depositary  bank  and  clarifies  the  law  as  to 
the  effect  of  presentment  by  routing  number. 
This  paragraph  differs  from  §  229.32(a) 
because  presentment  of  checks  differs  from 
delivery  of  returned  checks. 

2.  The  paragraph  specifies  four  locations  at 
which  the  paying  bank  must  accept 
presentment  of  checks.  Where  the  check  is 
payable  through  a  bank  and  the  check  is  sent 
to  that  bank,  the  payable-through  bank  is  the 
paying  bank  for  purposes  of  this  subpart, 
regardless  of  whether  the  paying  bank  must 
present  the  check  to  another  ba^  or  to  a 
nonbank  payor  for  payment. 

a.  Delivery  of  checlu  may  be  made,  and 
presentment  is  considered  to  occur,  at  a 
location  (including  a  processing  center) 
requested  by  the  paying  bank.  This  is  the  way 
most  checks  are  presented  by  banks  today. 

This  provision  adopts  the  common  law  rule 
of  a  number  of  legal  decisions  that  the 
processing  center  acts  as  the  agent  of  the 
paying  bank  to  accept  presentment  and  to 
begin  the  time  for  processing  of  the  check. 

(See  also  U.C.C.  4— 204(c).)  If  a  bank 
designates  different  locations  for  the 
presentment  of  forward  collection  checks 
bearing  different  routing  numbers,  for 
purposes  of  this  paragraph  it  requests 
presentment  of  checks  bearing  a  particular 
routing  number  only  at  the  location 
designated  for  receipt  of  forward  collection 
checks  bearing  that  routing  number. 

b.  i.  Delivery  may  be  made  at  an  office  of 
the  bank  associated  with  the  routing  number 
on  the  check.  The  office  associated  with  the 
routing  number  of  a  bank  is  found  in 
American  Bankers  Association  Key  to 
Routing  Numbers,  published  by  Thomson 
Financial  Publishing  Inc.,  which  lists  a  city 
and  state  address  for  each  routing  number. 
Checks  generally  are  handled  by  collecting 
banks  on  the  basis  of  the  nine-digit  routing 
niunber  encoded  in  magnetic  ink  (or  on  the 
basis  of  the  fractional  form  routing  number 
if  the  magnetic  ink  characters  are  obliterated) 
on  the  check,  rather  than  the  printed  name 
or  address.  The  definition  of  a  paying  bank 
in  §  229.2(z)  includes  a  bank  designated  by 
routing  number,  whether  or  not  there  is  a 
name  on  the  check,  and  whether  or  not  any 
name  is  consistent  with  the  routing  number. 
Where  a  check  is  payable  by  one  bank,  but 
payable  through  another,  the  routing  number 
is  that  of  the  payable-through  hank,  not  that 
of  the  payor  ba^.  As  the  payor  bank  has 
selected  the  payable-through  bank  as  the 
point  through  which  presentment  is  to  be 
made,  it  is  proper  to  treat  tbe  payable- 
through  bank  as  the  paying  bank  for  purposes 
of  this  section. 

ii.  There  is  no  requirement  in  the 
regulation  that  the  name  and  address  on  the 
check  agree  with  the  address  associated  with 
the  routing  number  on  the  check.  A  bank 
generally  may  control  the  use  of  its  routing 
number,  just  as  it  does  tbe  use  of  its  name. 
The  address  associated  with  the  routing 
number  may  be  a  processing  center. 

iii.  In  some  cases,  a  paying  bank  may  have 
several  offices  in  the  city  associated  with  the 


routing  number.  In  such  case,  it  would  not 
be  reasonable  or  efficient  to  require  the 
presenting  bank  to  sort  the  checks  by  more 
specific  branch  addresses  that  might  be 
printed  on  the  checks,  and  to  deliver  the 
checks  to  each  branch.  A  collecting  bank 
normally  would  deliver  all  checks  to  one 
location.  In  cases  where  checks  are  delivered 
to  a  branch  other  than  the  branch  on  which 
they  may  be  drawn,  computer  and  courier 
communication  among  branches  should 
permit  the  paying  bank  to  determine  quickly 
whether  to  pay  the  check. 

c.  If  the  check  specifies  the  name  of  the 
paying  bank  but  no  address,  the  bank  must 
accept  delivery  at  any  office.  Where  delivery 
is  made  by  a  person  other  than  a  bank,  or 
where  the  routing  number  is  not  readable, 
delivery  will  be  made  based  on  the  name  and 
address  of  the  paying  bank  on  the  check.  If 
there  is  no  address,  delivery  may  be  made  at 
any  office  of  the  paying  bank.  This  provision 
is  consistent  with  U.C.C.  3-111,  which  states 
that  presentment  for  payment  may  be  made 
at  the  place  specified  in  the  instrument,  or, 
if  there  is  none,  at  the  place  of  business  of 
the  party  to  pay.  Thus,  there  is  a  trade-off  for 
a  paying  bank  between  specifying  a 
particular  address  on  a  check  to  limit 
locations  of  delivery,  and  simply  stating  the 
name  of  the  bank  to  encourage  wider 
currency  for  the  check. 

d.  If  the  check  specifies  the  name  and 
address  of  a  branch  or  head  office,  or  other 
location  (such  as  a  processing  center),  the 
check  may  be  delivered  by  delivery  to  that 
office  or  other  location.  If  the  address  is  too 
general  to  identify  a  particular  office, 
delivery  may  be  made  at  any  office  consistent 
with  the  address.  For  example,  if  the  address 
is  “San  Francisco,  California,”  each  office  in 
San  Francisco  must  accept  presentment.  The 
designation  of  an  address  on  the  check 
generally  is  in  the  control  of  the  paying  bank. 

3.  This  paragraph  may  affect  U.C.C.  3-111 
to  the  extent  that  the  U.C.C.  requires 
presentment  to  occur  at  a  place  specified  in 
the  instrument. 

C.  229.36(c)  Truncation 
1.  Truncation  includes  a  variety  of 
procedures  in  which  the  physical  check  is 
held  or  delayed  by  the  depositary  or 
collecting  bank,  and  the  information  from  the 
check  is  transmitted  to  the  paying  bank 
electronically.  Presentment  takes  place  when 
the  paying  bank  receives  the  electronic 
transmission.  This  process  has  the  potential 
to  improve  the  efficiency  of  check 
processing,  and  express  provision  for 
truncation  and  electronic  presentment  is 
made  in  U.C.C.  4—110  and  4-406(b).  This 
paragraph  allows  truncation  by  agreement 
with  the  paying  bank;  however,  such 
agreement  may  not  prejudice  the  interests  of 
prior  parties  to  the  check.  For  example,  a 
truncation  agreement  may  not  extend  the 
paying  bank’s  time  for  return.  Sucb  an 
extension  could  damage  the  depositary  bank, 
which  must  make  funds  available  to  its 
customers  under  mandatory  availability 
schedules. 

D.  229.36(d)  Liability  of  Bank  During 
Forward  Collection 

1.  This  paragraph  makes  settlement 
between  banks  during  forward  collection 


final  when  made,  subject  to  any  deferment  of 
credit,  just  as  settlements  bdlween  banks 
during  the  return  of  checks  are  final.  In 
addition,  this  paragraph  clarifies  that  this 
change  does  not  affect  the  liability  scheme 
under  U.C.C.  4-201  during  forward 
collection  of  a  check.  That  U.C.C.  section 
provides  that,  unless  a  contrary  intent  clearly 
appears,  a  bank  is  an  agent  or  subagent  of  the 
owner  of  a  check,  but  that  Article  4  of  the 
U.C.C.  applies  even  though  a  bank  may  have 
purchased  an  item  and  is  the  owner  of  it. 

This  paragraph  preserves  the  liability  of  a 
collecting  bank  to  prior  collecting  banks  and 
the  depositary  bank’s  customer  for  negligence 
during  the  forward  collection  of  a  check 
under  the  U.C.C.,  even  though  this  paragraph 
provides  that  settlement  between  banks 
during  forward  collection  is  final  ratber  than 
provisional.  Settlement  by  a  paying  bank  is 
not  considered  to  be  final  payment  for  the 
purposes  of  U.C.C.  4-215(a)(2)  or  (3),  because 
a  paying  bank  has  the  right  to  recover 
settlement  firom  a  returning  or  depositary 
bank  to  which  it  returns  a  check  under  this 
subpart.  Other  provisions  of  the  U.C.C.  not 
superseded  by  this  subpart,  such  as  section 
4-202,  also  continue  to  apply  to  the  forward 
collection  of  a  check  and  may  apply  to  the 
return  of  a  check.  (See  definition  of  returning 
bank  in  §  229.2(cc).) 

E.  229.36(e)  Issuance  of  Payable  Through 
Checks 

1.  If  a  bank  arranges  for  checlcs  payable  by 
it  to  be  payable  througb  another  bank,  it  must 
require  its  customers  to  use  checks  that 
contain  conspicuously  on  their  face  the 
name,  location,  and  first  four  digits  of  the 
nine-digit  routing  number  of  the  bank  by 
which  the  check  is  payable  and  the  legend 
“payable  through”  followed  by  the  name  and 
location  of  the  payable-through  bank.  The 
first  four  digits  of  the  nine-digit  routing 
number  and  the  location  of  the  bank  by 
which  the  check  is  payable  must  be 
associated  with  the  same  check  processing 
region.  (This  section  does  not  affect 

§  229.36(b).)  The  required  information  is 
deemed  conspicuous  if  it  is  printed  in  a  type 
size  not  smaller  than  six-point  type  and  if  it 
is  contained  in  the  title  plate,  which  is 
located  in  the  lower  left  quadrant  of  the 
check.  The  required  information  may  be 
conspicuous  if  it  is  located  elsewhere  on  the 
check. 

2.  If  a  payable-through  check  does  not  meet 
the  requirements  of  this  paragraph,  the  bank 
by  which  the  check  is  payable  may  be  liable 
to  the  depositary  bank  or  others  as  provided 
in  §  229.38.  For  example,  a  bank  by  which  a 
payable-through  check  is  payable  could  be 
liable  to  a  depositary  bank  ffiat  suffers  a  loss, 
sucb  as  lost  interest  or  liability  under 
Subpart  B,  that  would  not  have  occurred  had 
the  check  met  the  requirements  of  this 
paragraph.  Similarly,  a  bank  may  be  liable 
under  §  229.38  if  a  check  payable  by  it  that 

is  not  payable  through  another  bank  is 
labeled  as  provided  in  this  section.  For 
example,  a  bank  that  holds  checking 
accounts  and  processes  checks  at  a  central 
location  but  has  widely-dispersed  branches 
may  be  liable  under  this  section  if  it  labels 
all  of  its  checks  as  “payable  through”  a  single 
branch  and  includes  the  name,  address,  and 
four-digit  routing  symbol  of  another  branch. 
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These  checks  would  not  be  payable  through 
another  bank  and  should  not  be  labeled  as 
payable-through  checks.  (All  of  a  bank’s 
offices  within  the  United  States  are* 
considered  part  of  the  same  bank;  see 
§  229.2(e).)  In  this  example,  the  bank  by 
which  the  checks  are  payable  could  be  liable 
to  a  depositary  bank  that  suffers  a  loss,  such 
as  lost  interest  or  liability  under  Subpart  B, 
due  to  the  mislabeled  check.  The  bank  by 
which  the  check  is  payable  may  be  liable  for 
additional  damages  if  it  foils  to  act  in  good 
faith. 

F.  229.36(f)  Same-Day  Settlement 

1.  This  paragraph  provides  that,  under 
certain  conditions,  a  paying  bank  must  settle 
with  a  presenting  bank  for  a  check  on  the 
same  day  the  check  is  presented  in  order  to 
avail  itself  of  the  ability  to  return  the  check 
on  its  next  banking  day  under  U.CC.  4-301 
and  4-302.  This  paragraph  does  not  apply  to 
checks  presented  for  immediate  payment 
over  the  counter.  Settling  for  a  check  under 
this  paragraph  does  not  constitute  final 
payment  of  the  check  under  the  U.C.C.  This 
paragraph  does  not  supersede  or  limit  the 
rules  governing  collection  and  return  of 
checlu  through  Federal  Reserve  Banks  that 
are  contained  in  Subpart  A  of  Regulation  J 
(12  CFR  part  210). 

2.  Presentment  requirements. 

a.  Location  and  time. 

i.  For  presented  checks  to  qualify  for 
mandatory  same-day  settlement,  information 
accompanying  the  checks  must  indicate  that 
presentment  is  being  made  under  this 
paragraph — e.g.  “these  checks  are  being 
presented  for  same-day  settlement” — and 
must  include  a  demand  for  painnent  of  the 
total  amount  of  the  checks  together- with 
appropriate  payment  instructions  in  order  to 
enable  the  paying  bank  to  discharge  its 
settlement  responsibilities  imder  ffiis 
paragraph.  In  addition,  the  check  or  checks 
must  be  presented  at  a  location  designated  by 
the  paying  bank  for  receipt  of  checks  for 
same-day  settlement  by  8:00  a.m.  local  time 
of  that  location.  The  designated  presentment 
location  must  be  a  location  at  which  the 
paying  bank  would  be  considered  to  have 
received  a  check  imder  §  229.36(b).  The 
paying  bank  may  not  designate  a  location 
solely  for  presentment  of  checks  subject  to 
settlement  under  this  paragraph;  by 
designating  a  location  for  ffie  purposes  of 

§  229.36(f),  the  paying  bank  agrees  to  accept 
checks  at  that  location  for  the  purposes  of 
§  229.36(b). 

ii.  The  designated  presentment  location 
also  must  be  within  the  check  processing 
region  consistent  with  the  nine-digit  routing 
number  encoded  in  magnetic  ink  on  the 
check.  A  paying  bank  that  uses  more  than 
one  routing  number  associated  with  a  single 
check  processing  region  may  designate,  for 
purposes  of  this  paragraph,  one  or  more 
locations  in  that  check  processing  region  at 
which  checks  will  be  accepted,  but  the 
paying  bank  must  accept  any  checks  with  a 
routing  number  associated  with  that  check 
processing  region  at  each  designated 
location.  A  paying  bank  may  designate  a 
presentment  location  for  traveler’s  checks 
with  an  8000-series  routing  number 
anywhere  in  the  country  because  these 
traveler’s  checks  are  not  associated  with  any 


check  processing  region.  The  paying  bank, 
however,  must  accept  at  that  presentment 
location  any  other  checks  for  which  it  is 
paying  bank  that  have  a  routing  number 
consistent  with  the  check  processing  region 
of  that  location. 

iii.  If  the  paying  bank  does  not  designate  " 
a  presentment  location,  it  must  accept 
presentment  for  same-day  settlement  at  any 
location  identified  in  §  229.36(b),  i.e.,  at  an 
address  of  the  bank  associated  with  the 
routing  number  on  the  check,  at  any  branch 
or  head  office  if  the  bank  is  identified  on  the 
check  by  name  without  address,  or  at  a 
branch,  head  office,  or  other  location 
consistent  with  the  name  and  address  of  the 
bank  on  the  check  if  the  bank  is  identified 
on  the  check  by  name  and  address.  A  paying 
bank  and  a  presenting  bank  may  agree  that 
checks  will  be  accepted  for  same-day 
settlement  at  an  alternative  location  (e.g.,  at 
an  intercept  processor  located  in  a  different 
check  processing  region)  or  that  the  cut-off 
time  for  same-day  settlement  be  earlier  or 
later  than  8:00  a.m.  local  time. 

iv.  In  the  case  of  a  check  payable  through 
a  bank  but  payable  by  another  bank,  this 
paragraph  does  not  authorize  direct 
presentment  to  the  bank  by  which  the  check 
is  payable.  The  requirements  of  same-day 
settlement  under  this  paragraph  would  apply 
to  a  payable-through  or  payable-at  bank  to 
which  the  check  is  sent  for  payment  or 
collection. 

b.  Reasonable  delivery  requirements.  A 
check  is  considered  presented  when  it  is 
delivered  to  and  payment  is  demanded  at  a 
location  specified  in  paragraph  (f)(1). 
Ordinarily,  a  presenting  bank  will  find  it 
necessary  to  contact  the  paying  bank  to 
determine  the  appropriate  presentment 
location  and  any  delivery  instructions. 
Further,  because  presentment  might  not  take 
place  during  the  paying  bank’s  banking  day, 
a  paying  bank  may  establish  reasonable 
delivery  requirements  to  safeguard  the 
checks  presented,  such  as  use  of  a  night 
depository.  If  a  presenting  bank  fails  to 
follow  reasonable  delivery  requirements 
established  by  the  paying  bank,  it  runs  the 
risk  that  it  will  not  have  presented  the 
checks.  However,  if  no  reasonable  delivery 
requirements  are  established  or  if  the  paying 
bank  does  not  make  provisions  for  accepting 
delivery  of  checks  during  its  non-business 
hours,  leaving  the  checks  at  the  presentment 
location  constitutes  effective  presentment. 

c.  Sorting  of  checks.  A  paying  bank  may 
require  that  checks  presented  to  it  for  same- 
day  settlement  be  sorted  separately  from 
other  forward  collection  checks  it  receives  as 
a  collecting  bank  or  returned  checks  it 
receives  as  a  returning  or  depositary  bank. 

For  example,  if  a  bank  provides 
correspondent  check  collection  services  and 
receives  unsorted  checks  from  a  respondent 
bank  that  include  checks  for  which  it  is  the 
paying  bank  and  that  would  otherwise  meet 
the  requirements  for  same-day  settlement 
under  this  section,  the  collecting  bank  need 
not  make  settlement  in  accordance  with 
paragraph  (f)(2).  If  the  collecting  bank 
receives  sorted  checks  from  its  respondent 
bank,  consisting  only  of  checks  for  which  the 
collecting  bank  is  the  paying  bank  and  that 
meet  the  requirements  for  same-day 


settlement  imder  this  paragraph,  the 
collecting  bank  may  not  charge  a  fee  for 
handling  those  checks  and  must  make 
settlement  in  accordance  with  this  paragraph. 

3.  Settlement 

a.  If  a  bank  presents  a  check  in  accordance 
with  the  time  and  location  requirements  for 
presentment  under  paragraph  (f)(1),  the 
paying  bank  either  must  settle  for  the  check 
on  the  business  day  it  receives  the  check 
without  charging  a  presentment  fee  or  return 
the  check  prior  to  the  time  for  settlement. 
(This  return  deadline  is  subject  to  extension 
under  §  229.30(c).)  The  settlement  must  be  in 
the  form  of  a  credit  to  an  accoimt  designated 
by  the  presenting  bank  at  a  Federal  Reserve 
Bank  (e.g.,  a  Fedwire  transfer).  The 
presenting  bank  may  agree  with  the  paying 
bank  to  accept  settlement  in  another  form 
(e.g.,  credit  to  an  account  of  the  presenting 
bank  at  the  paying  bank  or  debit  to  an 
account  of  the  paying  bank  at  the  presenting 
bank).  The  settlement  must  occur  by  the 
close  of  Fedwire  on  the  business  day  the 
check  is  received  by  the  paying  bank.  Under 
the  provisions  of  §  229.34(c),  a  settlement 
owed  to  a  presenting  bank  may  be  set  off  by 
adjustments  for  previous  settlements  with  the 
presenting  bank.  (See  also  §  229.39(d).) 

b.  Checks  that  are  presented  after  the  8  a.m. 
(local  time)  presentment  deadline  for  same- 
day  settlement  and  before  the  paying  bank’s 
cut-off  hour  are  treated  as  if  they  were 
presented  under  other  applicable  law  and 
settled  for  or  returned  accordingly.  However, 
for  purposes  of  settlement  only,  the 
presenting  bank  may  require  the  paying  bank 
to  treat  such  checks  as  presented  for  same- 
day  settlement  on  the  next  business  day  in 
lieu  of  accepting  settlement  by  cash  or  other 
means  on  the  business  day  the  checks  are 
presented  to  the  paying  bank.  Checks 
presented  after  the  paying  bank’s  cut-off  hour 
or  on  non-business  days,  but  otherwise  in 
accordance  with  this  paragraph,  are 
considered  presented  for  same-day 
settlement  on  the  next  business  day. 

4.  Closed  Paying  Bank 

a.  There  may  be  certain  business  days  that 
are  not  banking  days  for  the  paying  bank. 
Some  paying  banks  may  continue  to  settle  for 
checks  presented  on  these  days  (e.g.,  by 
opening  their  back  office  operations  or  by 
using  an  intercept  processor).  In  other  cases, 
a  paying  bank  may  be  unable  to  settle  for 
checks  presented  on  a  day  it  is  closed. 

If  the  paying  bank  closes  on  a  business  day 
and  checks  are  presented  to  the  paying  bank 
in  accordance  with  paragraph  (f)(1),  the 
paying  bank  is  accountable  for  the  checks 
unless  it  settles  for  or  returns  the  checks  by 
the  close  of  Fedwire  on  its  next  banking  day. 
In  addition,  checks  presented  on  a  business 
day  on  which  the  paying  bank  is  closed  are 
considered  received  on  the  paying  bank’s 
next  banking  day  for  purposes  of  the  U.C.C. 
midnight  deadline  (U.C.C.  4-301  and  4-302) 
and  this  regulation’s  expeditious  return  and 
notice  of  nonpayment  provisions. 

b.  If  the  paying  bank  is  closed  on  a 
business  day  voluntarily,  the  paying  bank 
must  pay  interest  compensation,  as  defined 
in  §  229.2(oo),  to  the  presenting  bank  for  the 
value  of  the  float  associated  with  the  check 
from  the  day  of  the  voluntary  closing  until 
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the  day  of  settlement.  Interest  compensation 
is  not  required  in  the  case  of  an  involuntary 
closing  on  a  business  day,  such  as  a  closing 
requir^  by  state  law.  In  addition,  if  the 
paying  bank  is  closed  on  a  business  day  due 
to  emergency  conditions,  settlement  delays 
and  interest  compensation  may  be  excused 
under  §  229.38(e)  or  U.C.C.  4-109(b). 

5.  Good  faith.  Under  §  229.38(a],  toth 
presenting  banks  and  paying  banks  are  held 
to  a  standard  of  good  faith,  defined  in 

§  229.2(nn)  to  mean  honesty  in  fact  and  the 
observance  of  reasonable  commercial 
standards  of  fair  dealing.  For  example, 
designating  a  presentment  location  or 
changing  presentment  locations  for  the 
primary  purpose  of  discouraging  banks  from 
presenting  checks  for  same-day  settlement 
might  not  be  considered  good  faith  on  the 
part  of  the  paying  bank.  Similarly,  presenting 
a  large  voliune  of  checks  without  prior  notice 
could  be  viewed  as  not  meeting  reasonable 
commercial  standards  of  fair  dealing  and 
therefore  may  not  constitute  presentment  in 
good  faith.  In  addition,  if  baidcs,  in  the 
general  course  of  business,  regularly  agree  to 
certain  practices  related  to  same-day 
settlement,  it  might  not  be  considered 
consistent  with  reasonable  commercial 
standards  of  fair  dealing,  and  therefore  might 
not  be  considered  good  faith,  for  a  bank  to 
refuse  to  agree  to  those  practices  if  agreeing 
would  not  cause  it  harm. 

6.  U.C.C.  sections  affected.  This  paragraph 
directly  affects  the  following  provisions  of 
the  U.C.C.  and  may  affect  other  sections  or 
provisions: 

a.  Section  4-204(b)(l),  in  that  a  presenting 
bank  may  not  send  a  check  for  same-day 
settlement  directly  to  the  paying  bank,  if  the 
paying  bank  designates  a  different  location  in 
accordance  with  paragraph  (f)(1). 

b.  Section  4-213(a),  in  that  the  medium  of 
settlement  for  checks  presented  under  this 
paragraph  is  limited  to  a  credit  to  an  account 
at  a  Federal  Reserve  Bank  and  that,  for 
checks  presented  after  the  deadline  for  same- 
day  settlement  and  before  the  paying  bank’s 
cut-off  hour,  the  presenting  bank  may  require 
settlement  on  the  next  business  day  in 
accordance  with  this  paragraph  rather  than 
accept  settlement  on  the  business  day  of 
presentment  by  cash. 

c.  Section  4-301(a),  in  that,  to  preserve  the 
ability  to  exercise  deferred  posting,  the  time 
limit  specified  in  that  section  for  settlement 
or  return  by  a  paying  bank  on  the  banking 
day  a  check  is  received  is  superseded  by  the 
requirement  to  settle  for  checks  presented 
under  this  paragraph  by  the  close  of  Fedwire. 

d.  Section  4-302(a),  in  that,  to  avoid 
accountability,  the  time  limit  specified  in 
that  section  for  settlement  or  return  by  a 
paying  bank  on  the  banking  day  a  check  is 
received  is  superseded  by  the  requirement  to 
settle  for  checks  presented  under  this 
paragraph  by  the  close  of  Fedwire. 

XXm.  Section  229.37  Variations  by 
Agreement 

A.  This  section  is  similar  to  U.C.C.  4-103, 
and  permits  consistent  treatment  of 
agreements  varying  Article  4  or  Subpart  C, 
given  the  substantial  interrelationship  of  the 
two  dociunents.  To  achieve  consistency,  the 
official  comment  to  U.CC.  4-103(a)  (which 


in  turn  follows  U.C.C.  1-201(3))  should  be 
followed  in  construing  this  section.  For 
example,  as  stated  in  Official  Comment  2  to 
section  4-103,  owners  of  items  and  other 
interested  parties  are  not  affected  by 
agreements  under  this  section  unless  they  are 
parties  to  the  agreement  or  are  boimd  by 
adoption,  ratification,  estoppel,  or  the  like.  In 
particular,  agreements  varying  this  subpart 
that  delay  the  return  of  a  check  beyond  the 
times  required  by  this  suhpart  may  result  in 
liability  under  §  229.38  to  entities  not  party 
to  the  agreement.  This  section  is  consistent 
with  the  limits  on  truncation  agreements  in 
§  229.36(c). 

B.  The  Board  has  not  followed  U.C.C.  4— 
103(b),  which  permits  Federal  Reserve 
regulations  and  operating  letters, 
clearinghouse  rules,  and  the  like  to  apply  to 
parties  that  have  not  specifically  assented. 
Nevertheless,  this  section  does  not  affect  the 
status  of  such  agreements  under  the  U.C.C. 

C.  The  following  are  examples  of  situations 
where  variation  by  agreement  is  permissible, 
subject  to  the  limitations  of  this  section: 

1.  A  depositary  bank  may  authorize 
another  bank  to  apply  the  other  bank’s 
indorsement  to  a  check  as  the  depositary 
bank.  (See  §  229.35(d).) 

2.  A  depositary  bank  may  authorize 
returning  banks  to  commingle  qualified 
returned  checks  with  forward  collection 
checks.  (See  §  229.32(a).) 

3.  A  depositary  bank  may  limit  its  liability 
to  its  customer  in  connection  with  the  late 
return  of  a  deposited  check  where  the 
lateness  is  caused  by  markings  on  the  check 
hy  the  depositary  b^k’s  customer  or  prior 
indorser  in  the  area  of  the  depositary  bank 
indorsement.  (See  §  229.38(d).) 

4.  A  paying  bank  may  require  its  customer 
to  assume  the  paying  bank’s  liability  for 
delayed  or  missent  checks  where  the  delay  or 
missending  is  caused  by  markings  placed  on 
the  check  by  the  paying  bank’s  customer  that 
obscured  a  properly  placed  indorsement  of 
the  depositary  hank.  (See  §  229.38(d).) 

5.  A  collecting  or  paying  bank  may  agree 
to  accept  forward  collection  checks  without 
the  indorsement  of  a  prior  collecting  bank. 
(See  §  229.35(a).) 

6.  A  bank  may  agree  to  accept  returned 
checks  without  the  indorsement  of  a  prior 
bank.  (See  §  229.35(a).) 

7.  A  presenting  bank  may  agree  with  a 
paying  bank  to  present  checks  for  same-day 
settlement  at  a  location  that  is  not  in  the 
check  processing  region  consistent  with  the 
routing  number  on  the  checks.  (See 
§229.36(f)(l)(i).) 

8.  A  presenting  bank  may  agree  with  a 
paying  bank  to  present  checks  for  same-day 
settlement  by  a  deadline  earlier  or  later  than 
8:00  a.m.  (See  §  229.36(f)(l)(ii).) 

D.  The  Board  expects  to  review  the  types 
of  variation  by  agreement  that  develop  under 
this  section  and  will  consider  whether  it  is 
necessary  to  limit  certain  variations. 

XXIV.  Section  229.38  Liability 

A.  229.38(a)  Standard  of  care;  liability; 
measure  of  damages 

1.  The  standard  of  care  established  by  this 
section  applies  to  any  bank  covered  by  the 
requirements  of  Subpart  C  of  the  regulation. 
Thus,  the  standard  of  care  applies  to  a  paying 


bank  under  §§  229.30  and  229.33,  to  a 
returning  bank  under  §  229.31,  to  a 
depositary  bank  under  §§  229.32  and  229.33, 
to  a  bank  Erroneously  receiving  a  returned 
check  or  written  notice  of  nonpayment  as 
depositary  bank  under  §  229.32(d),  and  to  a 
bank  indorsing  a  check  under  §  229.35.  The 
standard  of  care  is  similar  to  the  standard 
imposed  by  U.C.C.  1-203  and  4-1 03(a)  and 
includes  a  duty  to  act  in  good  faith,  as 
defined  in  §  229.2(nn)  of  this  regulation. 

2.  A  bank  not  meeting  this  standard  of  care 
is  liable  to  the  depositary  bank,  the 
depositary  bank’s  customer,  the  owner  of  the 
check,  or  another  party  to  the  check.  The 
depositary  bank’s  customer  is  usually  a 
depositor  of  a  check  in  the  depositary  bank 
(but  see  §  229.35(d)).  The  measure  of 
damages  stated  derives  from  U.C.C.  4-103(e) 
and  4-202(c).  This  subpart  does  not  absolve 
a  collecting  bank  of  liability  to  prior 
collecting  banks  under  U.C.C.  4-201. 

3.  Under  this  measure  of  damages,  a 
depositary  bank  or  other  person  must  show 
that  the  damage  incurred  results  from  the 
negligence  proved.  For  example,  the 
depositary  bank  may  not  simply  claim  that 
its  customer  will  not  accept  a  charge-back  of 
a  returned  check,  but  must  prove  that  it 
could  not  charge  back  when  it  received  the 
returned  check  and  could  have  charged  back 
if  no  negligence  had  occurred,  and  must  first 
attempt  to  collect  frxtm  its  customer.  (See 
Marcoux  v.  Van  Wyk.  572  F.2d  651  (8th  Cir. 
1978);  Appliance  Buyers  Credit  Corp.  v. 
Prospect  Nat’I  Bank,  708  F.2d  290  (7th  Cir. 
1983).)  Generally,  a  paying  or  returning 
bank’s  liability  would  not  be  reduced 
because  the  depositary  bank  did  not  place  a 
hold  on  its  customer’s  deposit  before  it 
learned  of  nonpayment  of  the  check. 

4.  This  paragraph  also  states  that  it  does 
not  affect  a  paying  bank’s  liability  to  its 
customer.  Under  U.C.C.  4—402,  for  example, 
a  paying  bank  is  liable  to  its  customer  for 
wrongful  dishonor,  which  is  different  from 
failure  to  exercise  ordinary  care  and  has  a 
different  measure  of  damages. 

B.  229.38(b)  Paying  Bank’s  Failiue  To  Make 
Timely  Rretum 

1.  Section  229.30(a)  imposes  requirements 
on  the  paying  bank  for  expeditious  return  of 
a  check  and  leaves  in  place  the  U.C.C. 
deadlines  (as  they  may  be  modified  by 
§  229.30(c)),  which  may  allow  return  at  a 
different  time.  This  paragraph  clarifies  that 
the  paying  bank  could  be  liable  for  failure  to 
meet  either  standard,  but  not  for  failure  to 
meet  both.  The  regulation  intends  to  preserve 
the  paying  bank’s  accountability  for  missing 
its  midnight  or  other  deadline  under  the 
U.C.C.,  (e.g.,  sections  4-215  and  4-302), 
provisions  that  are  not  incorporated  in  this 
regulation,  but  may  be  useful  in  establishing 
the  time  of  final  payment  by  the  paying  bank. 

C.  229.38(c)  Comparative  negligence 

1.  This  paragraph  establishes  a  “pure” 
comparative  negligence  standard  for  liability 
under  Subpart  C  of  this  regulation.  This 
comparative  negligence  rule  may  have 
particular  application  where  a  paying  or 
returning  bank  delays  in  returning  a  check 
because  of  difficulty  in  identifying  the 
depositary  bank.  Some  examples  will 
illustrate  liability  in  such  cases.  In  each 
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example,  it  is  assumed  that  the  returned 
check  is  received  by  the  depositary  bank  after 
it  has  made  funds  available  to  its  customer, 
that  it  may  no  longer  recover  the  funds  from 
its  customer,  and  that  the  inability  to  recover 
the  funds  from  the  customer  is  due  to  a  delay 
in  retimting  the  check  contrary  to  the 
standards  established  by  §§  229.30(a)  or 
229.31(a). 

2.  Examples. 

a.  If  a  depositary  bank  fails  to  use  the 
indorsement  required  by  this  regulation,  and 
this  failure  is  caused  by  a  failure  to  exercise 
ordinary  care,  and  if  a  paying  or  returning 
bank  is  delayed  in  returning  the  check 
because  additional  time  is  required  to 
identify  the  depositary  bank  or  find  its 
routing  number,  the  paying  or  returning 
bank’s  liability  to  the  depositary  bank  would 
be  reduced  or  eliminated. 

b.  If  the  depositary  bank  uses  the  standard 
indorsement,  but  that  indorsement  is 
obscured  by  a  subsequent  collecting  hank’s 
indorsement,  and  a  paying  or  returning  bank 
is  delayed  in  returning  the  check  because 
additional  time  was  required  to  identify  the 
depositary  bank  or  find  its  routing  munber, 
the  paying  or  returning  bank  may  not  be 
liable  to  the  depositary  bank  because  the 
delay  was  not  due  to  its  negligence. 
Nonetheless,  the  collecting  bank  may  be 
liable  to  the  depositary  bank  to  the  extent 
that  its  negligence  in  indorsing  the  check 
caused  the  paying  or  returning  bank’s  delay. 

c.  If  a  depositary  bank  accepts  a  check  that 
has  printing,  a  carbon  band,  or  other  material 
on  the  back  of  the  check  that  existed  at  the 
time  the  check  was  issued,  and  the 
depositary  bank’s  indorsement  is  obscured  by 
the  printing,  carbon  band,  or  other  material, 
and  a  paying  or  returning  bank  is  delayed  in 
returning  the  check  because  additional  time 
was  required  to  identify  the  depositary  bank, 
the  returning  bank  may  not  be  liable  to  the 
depositary  bank  because  the  delay  was  not 
due  to  its  negligence.  Nonetheless,  the  paying 
bank  may  be  liable  to  the  depositary  bank  to 
the  extent  that  the  printing,  carbon  band,  or 
other  material  caused  the  delay. 

D.  229.38(d)  Responsibility  for  Certain 
-  Aspects  of  Checks 

1.  Responsibility  for  back  of  check.  The 
indorsement  standard  in  §  229.35  is  most 
effective  if  the  back  of  the  check  remains 
clear  of  other  matter  that  may  obscure  bank 
indorsements.  Because  bank  indorsements 
are  usually  applied  by  automated  equipment, 
it  is  not  possible  to  avoid  pre-existing  matter 
on  the  back  of  the  check.  For  example,  bank 
indorsements  are  not  required  to  avoid  a 
carbon  band  or  printed,  stamped,  or  written 
terms  or  notations  on  the  back  of  the  check. 
Accordingly,  this  provision  places 
responsibility  on  the  paying  bank  or 
depositary  bank,  as  appropriate,  for  keeping 
the  back  of  the  check  clear  for  bank 
indorsements  during  forward  collection  and 
return. 

2.  Responsibility  for  payable-through 
checks. 

a.  This  paragraph  provides  that  the  bank  by 
which  a  payable-through  check  is  payable  is 
liable  for  damages  under  paragraph  (a)  of  this 
section  to  the  extent  that  the  check  is  not 
returned  through  the  payable-through  bank 
as  quickly  as  would  have  been  necessary  to 


meet  the  requirements  of  §  229.30(a)(1)  (the 
2-day/4-day  test)  had  the  bank  by  which  it  is 
payable  received  the  check  as  paying  bank  on 
the  day  the  payable-through  bank  received  it. 
The  location  of  the  bank  by  which  a  check 
is  payable  for  purposes  of  the  2-day/4-day 
test  may  be  determined  from  the  location  or 
the  first  four  digits  of  the  routing  number  of 
the  bank  by  which  the  check  is  payable.  This 
information  should  be  stated  on  the  check. 
(See  §  229.36(e)  and  accompanying 
Commentary.)  Responsibility  under 
paragraph  (d)(2)  does  not  include 
responsibility  for  the  time  required  for  the 
forward  collection  of  a  check  to  the  payable- 
through  bank. 

b.  Generally,  liability  under  paragraph 
(d)(2)  will  be  limited  in  amount.  Under 
§  229.33(a),  a  paying  bank  that  returns  the 
amoimt  of  $2,500  or  more  is  not  returned 
through  the  payable-through  bank  as  quickly 
as  would  have  been  required  had  the  check 
been  received  by  the  bank  by  which  it  is 
payable,  the  depositary  bank  should  not 
suffer  damages  imless  it  has  not  received 
timely  notice  of  ncmpayment.  Thus, 
ordinarily  the  bank  by  which  a  payable- 
through  check  is  payable  would  be  liable 
under  paragraph  (a)  only  for  checks  in 
amounts  up  to  $2,500,  and  the  paying  bank 
would  be  responsible  for  notice  of 
nonpayment  for  checks  in  the  amount  of 
$2,500  or  more. 

3.  Responsibility  under  paragraphs  (d)(1) 
and  (d)(2)  is  treated  as  negligence  for 
comparative  negligence  purposes,  and  the 
contribution  to  damages  under  paragraphs 
(d)(1)  and  (d)(2)  is  treated  in  the  same  way 
as  the  degree  of  negligence  under  paragraph 
(c)  of  this  section. 

E.  229.38(e)  Timeliness  of  Action 

1.  This  paragraph  excuses  certain  delays.  It 
adopts  the  standard  of  U.C.C  4— 109(b). 

F.  229.38(f)  Exclusion 

1.  This  paragraph  provides  that  the  civil 
liability  and  class  action  provisions, 
particularly  the  punitive  damage  provisions 
of  sections  611(a)  and  (b),  and  the  bona  fide 
error  provision  of  611(c)  of  the  Act  (12  U.S.C. 
4010(a),  (b),  and  (c))  do  not  apply  to 
regulatory  provisions  adopted  to  improve  the 
efficiency  of  the  payments  mechanism. 
Allowing  punitive  damages  for  delays  in  the 
return  of  checks  where  no  actual  damages  are 
incurred  would  only  encourage  litigation  and 
provide  little  or  no  benefit  to  the  check 
collection  system.  In  view  of  the  provisions 
of  paragraph  (a),  which  incorporate 
traditional  bank  collection  standards  based 
on  negligence,  the  provision  on  bona  fide 
error  is  not  included  in  Subpart  C. 

G.  229.38(g)  Jurisdiction 

1.  The  Act  confers  subject  matter 
jurisdiction  on  courts  of  competeqj 
jiudsdiction  and  provides  a  time  limit  for 
civil  actions  for  violations  of  this  subpart. 

H.  229.38(h)  Reliance  on  Board  Rulings 

1.  This  provision  shields  banks  from  civil 
liability  if  they  act  in  good  faith  in  reliance 
on  any  rule,  regulation,  or  interpretation  of 
the  Board,  even  if  it  were  subsequently 
determined  to  be  invalid.  Banks  may  rely  on 
the  Conunentary  to  this  regulation,  which  is 


issued  as  an  official  Board  interpretation,  as 
well  as  on  the  regulation  itself. 

XXV.  Section  229.39  Insolvency  of  Bank 

A.  Introduction 

1.  These  provisions  cover  situations  where 
a  bank  becomes  insolvent  during  collection 
or  return  and  are  derived  fiom  U.C.C.  4-216. 
They  are  intended  to  apply  to  all  banks. 

B.  229.39(a)  Duty  of  Receiver 

1.  This  paragraph  requires  a  receiver  of  a 
closed  bank  to  return  a  check  to  the  prior 
bank  if  it  does  not  pay  for  the  check.  This 
permits  the  prior  bank,  as  holder,  to  pursue 
its  claims  against  the  closed  bank  or  prior 
indorsers  on  the  check. 

G.  229.39(b)  Preference  Against  Paying  or 
Depositary  Bank 

1.  This  paragraph  gives  a  bank  a  preferred 
claim  against  a  closed  paying  or  depositary 
bank  that  finally  pays  a  check  without 
settling  for  it.  If  the  bank  with  a  preferred 
claim  under  this  paragraph  recovers  from  a 
prior  bank  or  other  party  to  the  check,  the 
prior  bank  or  other  party  to  the  check  is 
subrogated  to  the  preferred  claim. 

D.  229.39(c)  Preference  Against  Paying, 
Collecting,  or  Depositary  Bank 

1.  This  paragraph  gives  a  bank  a  preferred 
claim  against  a  closed  collecting,  paying,  or 
returning  bank  that  receives  settlement  but 
does  not  settle  for  a  check.  (See  Commentary 
to  §  229.35(b)  for  discussion  of  prior  and 
subsequent  banks.)  As  in  the  case  of 
§  229.39(h),  if  the  bank  with  a  preferred  claim 
under  this  paragraph  recovers  from  a  prior 
bank  or  other  party  to  the  check,  the  prior 
bank  or  other  party  to  the  check  is  subrogated 
to  the  preferred  claim. 

E.  229.39(d)  Preference  Against  Presenting 
Bank 

1.  This  paragraph  gives  a  paying  bank  a 
preferred  claim  against  a  closed  presenting 
bank  in  the  event  that  the  presenting  bank 
breaches  an  amount  or  encoding  warranty  as 
provided  in  §  229.34(c)(1)  or  (3)  and  does  not 
reimburse  the  paying  bank  for  adjustments 
for  a  settlement  made  by  the  paying  bank  in 
excess  of  the  value  of  the  checks  presented. 
This  preference  is  intended  to  have  the  effect 
of  a  perfected  security  interest  and  is 
intended  to  put  the  paying  bank  in  the 
position  of  a  secured  creditor  for  purposes  of 
the  receivership  provisions  of  the  Federal 
Deposit  Insurance  Act  and  similar  provisions 
of  state  law. 

F.  229.39(e)  Finality  of  Settlement 

1.  This  paragraph  provides  that  insolvency 
does  not  interfere  with  the  finality  of  a 
settlement,  such  as  a  settlement  by  a  paying 
bank  that  becomes  final  by  expiration  of  the 
midnight  deadline. 

XXVI.  Section  229.40  Effect  on  Merger 
Transaction 

A.  When  banks  merge,  there  is  normally  a 
period  of  adjustment  required  before  their 
operations  are  consolidated.  To  allow  for  this 
adjustment  period,  the  regulation  provides 
that  the  merged  banks  may  be  treated  as 
separate  banks  for  a  period  of  up  to  one  year 
after  the  consummation  of  the  transaction. 
The  term  merger  transaction  is  defined  in 
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§  229.2(t).  This  rule  affects  the  status  of  the 
combined  entity  in  a  number  of  areas  in  this 
subpart.  For  example: 

1.  The  paying  bank’s  responsibility  for 
expeditious  return  (§  229.30). 

2.  The  returning  bank’s  responsibility  for 
expeditious  return  (§  229.31). 

3.  Whether  a  returning  bank  is  entitled  to 
an  extra  day  to  qualify  a  return  that  will  be 
delivered  directly  to  a  depositary  bank  that 
has  merged  with  the  rehiming  bank 

(§  229.31(a)). 

4.  Where  the  depositary  bank  must  accept 
returned  checks  (§  229.32(a)). 

5.  Where  the  depositary  bank  must  accept 
notice  of  nonpayment  (§  229.33(c)). 

6.  Where  a  paying  bank  must  accept 
presentment  of  checks  (§  229.36(b)). 

XXVII.  Section  229.41  Relation  to  State  Law 

A.  This  section  specifies  that  state  law 
relating  to  the  collection  of  checks  is 
preempted  only  to  the  extent  that  it  is 
inconsistent  with  this  regulation.  Thus,  this 
regulation  is  not  a  complete  replacement  for 
state  laws  relating  to  the  collection  or  return 
of  checks. 

XXVin.  Section  229.42  Exclusions 

A.  Checks  drawn  on  the  United  States 
Treasury,  U.S.  Postal  Service  money  orders, 
and  checks  drawn  on  states  and  units  of 
general  local  government  that  are  presented 
directly  to  the  state  or  unit  of  general  local 
government  and  that  are  not  payable  through 
or  at  a  bank  are  excluded  ffom  ^e  coverage 
of  the  expeditious  return  and  notice  of 
nonpayment  requirements  of  Subpart  C  of 
this  regulation.  Other  provisions  of  this 
subpart  continue  to  apply  to  the  checks.  This 
exclusion  does  not  apply  to  checks  drawn  by 
the  U.S.  government  on  banks. 

XXIX.  Appendix  C — Model  Forms,  Clauses, 
and  Notices 
A.  Introduction 

1.  Appendix  C  contains  model  forms, 
clauses,  and  notices  that  may  be  used  by 
banks  to  meet  their  disclosure 
responsibilities  under  the  regulation.  Banks 
using  the  model  forms,  clauses,  and  notices 
properly  will  be  in  compliance  with  the 
disclosure  requirements  of  the  regulation. 

2.  Certain  information  that  must  be 
inserted  by  a  bank  using  the  forms  is 
italicized  within  parentheses  in  the  text  of 
the  forms.  Some  forms  contain  alternative 
clauses,  and  these  are  set  forth  in  brackets 
and  separated  by  the  word  “or.”  Banks  may 
make  certain  changes  in  the  format  or  content 
of  the  model  forms  and  delete  material  that 

is  inapplicable  without  losing  the  Act’s 
protection  from  liability  for  tranks  that  use 
the  forms  properly.  For  example,  if  a  bank 
does  not  take  advantage  of  the  §  229.13 
exceptions,  it  may  delete  the  material  relating 
to  those  exceptions.  The  rearrangement  of  the 
model  forms,  clauses,  or  notices  may  not  be 
so  extensive,  however,  as  to  affect  the 
substance,  clarity,  or  meaningful  sequence  of 
the  forms.  Acceptable  changes  include,  for 
example: 

a.  Using  “customer”  and  “bank”  instead  of 
pronouns. 

b.  Not  using  bold  type  for  headings. 

c. ^ncorporating  certain  state  law  “plain 
English”  requirements. 


3.  Shorter  time  periods  for  availability  may 
always  be  substituted  for  time  periods  used 
in  the  model  forms,  clauses,  or  notices. 

4.  Banks  may  also  add  information  related 
to  their  availability  policies.  For  example,  a 
bank  might  indicate  that  although  funds  have 
been  made  available  to  a  customer  and  the 
customer  has  withdrawn  them,  the  customer 
is  still  responsible  for  problems  with  the 
deposit,  such  as  checks  that  were  deposited 
being  returned  unpaid.  Or  a  bank  could 
provide  in  its  disclosure  a  telephone  number 
to  be  used  if  a  customer  has  an  inquiry 
regarding  a  deposit. 

5.  Banks  are  cautioned  against  using  the 
forms,  clauses,  or  notices  without  reviewing 
their  own  policies  and  practices,  as  well  as 
state  and  federal  laws  regarding  the  time 
periods  for  availability  of  specific  types  of 
checks.  A  bank  using  a  model  form  will  be 
in  compliance  with  ^e  Act  and  the 
regulation  only  if  its  disclosures  correspond 
to  the  bank’s  availability  policy. 

B.  Models 

1.  Models  C-1  through  C-5  generally. 

a.  These  forms  are  models  for  the  speciHc 
availability  policy  disclosure  described  in 

§  229.16  of  the  regulation.  The  forms 
accommodate  a  variety  of  availability 
policies,  ranging  from  policies  of  next-day 
availability  to  holds  on  a  blanket  basis  up  to 
the  maximum  time  allowed  in  the  regulation. 
Model  C-3  reflects  the  additional  disclosiues 
discussed  in  §§  229.16(b)  and  (c)  for  banks 
that  have  a  policy  of  extending  availability 
times  on  a  case-by-case  basis. 

b.  As  already  noted,  there  are  several 
places  in  the  forms  where  information  must 
be  inserted.  This  information  includes  the 
bank’s  name  and  cut-off  times,  limitations 
relating  to  next-day  availability,  and  the  first 
four  digits  of  routing  numbers  for  local 
banks.  In  disclosing  when  funds  will  be 
available  for  withdrawal,  the  bank  must 
insert  the  original  number  (such  as  ffrst, 
second,  etc.)  of  the  business  day  the  funds 
will  become  available. 

c.  Models  C-1  through  C-5  generally  do 
not  reflect  any  optional  provisions  of  the 
regulation,  or  those  that  apply  only  to  certain 
banks.  Instead,  disclosures  for  these 
provisions  are  included  in  the  model  clauses 
(Models  C-6  through  C-11).  A  bank  using 
one  of  the  model  forms  should  also  consider 
whether  it  must  incorporate  one  or  more  of 
the  model  clauses. 

d.  While  §  229.10(b)  of  the  regulation 
requires  next-day  availability  for  electronic 
payments.  Treasury  regulations  (31  CFR  part 
210)  and  ACH  association  rules  require  that 
preauthorized  credits  (direct  deposits)  be 
made  available  on  the  day  the  bank  receives 
the  funds.  Model  Forms  C-1  through  C-5 
reflect  these  rules.  Wire  transfers,  however, 
are  not  governed  by  Treasury  or  ACH  rules, 
but  banks  generally  make  funds  from  wire 
transfers  arailable  on  the  day  received  or  on 
the  business  day  following  receipt.  Banks 
should  ensure  that  their  disclosures  reflect 
the  availability  given  in  most  cases  for  wire 
transfers. 

e.  Banks  that  have  used  earlier  versions  of 
the  model  forms,  clauses,  or  notices  (such  as 
those  forms  that  gave  Social  Security  benefits 
and  payroll  payments  as  examples  of 
preauthorized  credits  available  the  day  after 


deposit)  are  protected  from  civil  liability 
under  §  229.21(e).  Banks  are  encouraged, 
however,  to  use  current  version?  of  the  forms 
when  reordering  or  reprinting  supplies  of 
forms. 

2.  Model  C-1.  A  bank  may  use  this  form 
when  its  policy  is  to  make  ^nds  from  all 
deposits  available  on  the  first  business  day 
after  a  deposit  is  made.  This  form  may  also 
be  used  by  banks  that  provide  immediate 
availability  by  substituting  the  word 
“immediately”  in  place  of  “on  the  first 
business  day  after  the  day  we  receive  your 
deposit.” 

3.  Model  C-2.  A  bank  may  use  this  form 
when  its  policy  is  to  make  ^nds  from  all 
deposits  available  to  its  customers  on  the  first 
business  day  after  the  deposit  is  made,  and 

to  reserve  the  right  to  invoke  the  new  account 
and  other  exceptions  in  §  229.13  of  the 
regulation. 

4.  Model  C-3.  A  bank  may  use  this  form 
when  its  policy,  in  most  cases,  is  to  make 
funds  from  all  types  of  deposits  available  the 
day  after  the  deposit  is  made,  but  to  delay 
availability  on  some  deposits  on  a  case-by- 
case  basis  up  to  the  maximum  time  periods 
allowed  under  the  regulation.  A  bank  using 
this  form  also  reserves  the  right  to  invoke  the 
exceptions  listed  in  §  229.13  of  the 
regulation.  A  bank  reserving  the  right  to 
impose  the  cash  withdrawal  limitation  in 

§  229.12(d)  should  disclose  that  funds  may 
not  be  available  until  the  sixth  (rather  than 
fifth)  business  day  in  the  first  paragraph 
under  the  heading  “Longer  Delays  May 
Apply.” 

5.  Model  C-4.  A  bank  may  use  this  form 
when  its  policy  is  the  same  as  that  outlined 
in  Model  C-5.  The  only  difference  between 
Model  C-5  and  Model  C-4  is  that  in  the  latter 
a  chart  showing  the  bank’s  availability  policy 
for  local  and  nonlocal  checks  is  substituted 
for  the  narrative  description  in  the  former. 

6.  Model  C-5.  A  bank  may  use  this  form 
when  its  policy  is  to  impose  delays  to  the  full 
extent  allowed  by  §  229.12  and  to  reserve  the 
right  to  invoke  the  §  229.13  exceptions. 

7.  Models  C-6  through  C-11  generally. 
These  model  clauses  must  be  incorporated 
into  a  bank’s  specific  availability  policy 
disclosure  under  certain  circumstances.  The 
commentary  to  each  clause  indicates  when 
the  clause  is  required. 

8.  Model  C-6.  This  clause  must  be 
incorporated  in  the  speciftc  availability 
policy  disclosure  by  banks  that  reserve  the 
right  to  place  a  hold  on  funds  already  on 
deposit  when  they  cash  a  check  for  the 
customer,  as  discussed  under  §  229.19(e). 

9.  Model  C-7.  This  clause  must  be 
incorporated  in  the  specific  availability 
disclosure  by  banks  that  reserve  the  right  to 
place  a  hold  on  funds  in  an  account  of  the 
customer  other  than  the  account  into  which 
the  deposit  is  made,  as  discussed  in 

§  229.19(e). 

10.  Model  C-8.  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  banks  in  check 
processing  regions  where  the  availability 
schedules  for  certain  nonlocal  checks  have 
been  reduced,  as  described  in  Appendix  B  of 
the  regulation.  Banks  using  Model  C-5  may 
insert  this  clause  at  the  conclusion  of  the 
discussion  titled  "Nonlocal  checks.” 
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11.  Model  C-9.  This.clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  banks  that  reserve  the 
right  to  delay  availability  of  deposits  at 
nonproprietary  ATMs  imtil  the  fifth  business 
day  following  the  date  of  deposit,  as 
permitted  by  section  229.12(f).  A  bank  must 
choose  among  the  alternative  language  based 
on  how  it  chooses  to  differentiate  between 
proprietary  and  nonproprietary  ATMs,  as 
required  under  §  229.16(b)(5). 

12.  Model  C-10.  This  clause  may  be  used 
to  disclose  cash  withdrawal  limitations 
under  §  229.12.  Banks  using  Model  C-5  to 
disclose  availability  may  substitute  this 
clause  for  the  sections  titled  “Local  checks” 
and  “Nonlocal  checks.” 

13.  Model  C-11.  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  credit  unions  seeking  to 
satisfy  the  notice  requirement  of  §  229.14(b). 
This  model  clause  is  only  an  example  of  a 
hypothetical  policy.  Credit  unions  may 
follow  any  policy  for  accrual  provided  the 
method  of  accruing  interest  is  the  same  for 
cash  and  check  deposits. 

14.  Models  C-12  through  C-21  generally. 
These  forms  are  models  for  various  notices 
required  by  the  regulation. 

15.  Model  C-12.  This  form  satisfies  the 
written  notice  required  under  §  229.13(g) 
when  a  bank  places  a  hold  based  on  a 

§  229.13  exception.  If  a  hold  is  being  placed 
on  more  than  one  check  in  a  deposit,  each 
check  need  not  be  described,  but  if  different 
reasons  apply,  each  reason  must  be 
indicated.  A  bank  may  use  the  actual  date 
when  funds  will  be  available  for  withdrawal 
rather  than  the  number  of  the  business  day 
following  the  day  of  deposit.  The  bank  must 
incorporate  in  the  notice  the  material  set  out 
in  brackets  if  it  imposes  overdraftiees  after 
invoking  a  §  229.13  exception. 

16.  Model  C-13.  This  form  satisfies  the 
same  requirement  as  Model  C-12,  and  the 
same  instructions  apply,  except  that  Model 
C-13  is  for  use  by  a  bank  that  invokes.the 
reasonable  cause  exception  in  §  229.13.  The 
form  provides  the  bank  with  a  list  of  specific 
reasons  that  may  be  given  for  invoking  the 
exception.  If  a  hold  is  being  placed  on  more 
than  one  check  in  a  deposit,  each  check  must 
be  described  separately,  and  if  different 
reasons  apply,  each  reason  must  be 
indicated.  Banks  may  disclose  the  reason  for 
their  doubting  collectibility  by  checking  the 
appropriate  reason  on  the  form.  If  the 
“Other”  category  is  checked,  the  reason  must 
be  given. 

17.  Model  C-14.  This  form  satisfies  the 
notice  requirements  of  §  229.13(g)(2). 

18.  Model  C-15.  This  form  satisfies  the 
notice  requirements  of  §  229.13(g)(3). 

19.  Model  C-16.  This  form  satisfies  the 
notice  required  under  §  229.16(b)(2)  when  a 
bank  with  a  case-by-case  hold  policy  imposes 
a  delay  on  a  deposit.  This  notice  does  not 
require  a  statement  of  the  specific  reason  for 
the  hold,  as  is  the  case  when  a  §  229.13 
exception  hold  is  placed.  A  bank  may  specify 
the  actual  date  when  funds  will  be  available 
for  withdrawal  rather  than  the  number  of  the 
business  day  following  the  day  of  deposit 
when  funds  will  be  available.  The  bank  must 
incorporate  in  the  notice  the  material  set  out 
in  brackets  if  it  imposes  overdraft  fees  after 
invoking  a  case-by-case  hold. 


20.  Model  C-17  and  C-18.  Either  of  these 
forms  satisfies  the  notice  requirement  of 

§  229.18(b)  (notice  at  locations  where 
employees  accept  consiuner  deposits).  Model 
C-17  is  based  on  an  availability  policy  that 
is  the  same  as  the  schedule  described  in 
§  229.12  of  the  regulation  and  the  policy 
reflected  in  models  C-4  and  C-5.  Model  C- 
18  may  be  used  by  a  bank  with  a  case-by-case 
availability  policy. 

21.  Model  C-19.  This  form  satisfies  the 
ATM  notice  requirement  of  §  229.18(c)(1). 

22.  Model  C-20.  This  form  satisfies  the 
ATM  notice  requirement  of  §  229.18(c)(2) 
when  receipt  of  deposits  at  off-premise  ATMs 
is  delayed  under  §  229.19(a)(4).  It  is  based  on 
collection  of  deposits  once  a  week.  If 
collections  occur  more  or  less  fi^quently,  the 
description  of  when  deposits  are  received 
must  be  adjusted  accordingly. 

23.  Model  C-21.  This  form  satisfies  the 
notice  requirements  of  §  229.18(a)  for  deposit 
slips. 

15.  In  appendix  F  to  part  229,  the 
appendix  heading  is  revised  and  the 
New  Mexico  heading  and  all  text  under 
the  New  Mexico  heading  are  removed,  to 
read  as  follows: 

Appendix  F  to  Part  229 — Official  Board 
Interpretations;  Preemption 
Determinations 
***** 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting 
through  the  Secretary  of  the  Board 
imder  delegated  authority,  September 
20, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-23755  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  8210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[DocketNo.  95-NM-101-AD(  Amendment 
39-9362;  AD  9&-19-01] 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 
Equipped  With  BFGoodricb  Evacuation 
Slides  and  SUde/Rafts 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Model  A330  and 
A340  series  airplanes  equipped  with 
certain  BFGoodrich  evacuation  slides 
and  slide/rafts.  This  action  requires  an 
inspection  to  detect  the  presence  of 
certain  discrepancies  of  the  packboard 


associated  with  the  evacuation  slides 
and  slide/rafts,  and  replacement  or 
modification  of  the  packboard  unit,  if 
necessary.  It  also  requires  the  eventual 
modification  of  all  affected  packboard 
units.  This  amendment  is  prompted  by 
reports  indicating  that  these  packboards 
have  disengaged  fi-om  the  doop» 
mounting,  due  to  cracking  of  the 
packboard  and  associated  latch 
assembly  that  was  incurred  during  hard 
landings.  The  actions  specified  in  this 
AD  are  intended  to  prevent  the 
packboard  from  disengaging  from  the 
door  and  restraining  the  door  from  fully 
opening,  thereby  preventing  the 
evacuation  slide  from  inflating  and 
making  both  the  slide  and  the  door 
unusable  during  an  emergency 
evacuation. 

DATES:  Effective  October  18, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  18, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  4, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
101-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washin^on  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
BFGoodrich  Compafty,  Aircraft 
Evacuation  Systems,  Department  7916, 
Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramoimt 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,.NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Gfirerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5338;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  During 
flight  testing  on  one  Airbus  Model  A340 
series  airplane,  the  packboard  units 
partially  disengaged  from  the  door 
mountings  during  hard  landings.  This 
caused  cracking  of  the  packboard  edge 
and  subsequent  breakage  of  the  latch 
assembly  that  connects  the  packboard  to 
the  door  mounting.  Such  cracking  of  the 
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packboard  shell  can  cause  the 
packboard  to  flex  enough  to  cause  this 
disengagement.  The  tolerance  stack-up 
of  the  components  holding  the 
packboard  to  the  door  can  result  in 
inadequate  engagement  between  the 
packboard  rails,  the  latch  assembly,  and 
the  rail  adapter  attachment.  Should  the 
packboard  disengage  from  the  door,  it 
may  then  restrain  Ae  door  from  fully 
opening.  This  condition,  if  not 
corrected,  could  prevent  the  evacuation 
slide  from  inflating,  thereby  making 
both  the  slide  and  the  associated  door 
unusable  during  an  emergency 
evacuation. 

The  FAA  has  reviewed  and  approved 
BFGoodrich  Service  Bulletin  5A2917/ 
27/63-25-279,  dated  January  12, 1995, 
which  describes  procedures  for 
inspecting  the  slide  and  slide/raft 
packboards  (1)  to  detect  cracking  in  the 
end  panels,  (2)  to  determine  if  an 
excessive  amoimt  of  gap  exists  between 
the  bottom  of  the  packboard  rail  and  the 
top  of  the  packboard,  and  (2)  to 
determine  if  the  chamfered  surface  on 
the  rail  adapter  is  below  the  rail  (not 
showing).  The  service  bulletin  describes 
procedures  fro  replacing  the  packboard 
unit  if  any  of  these  conditions  are 
found. 

The  FAA  also  has  reviewed  and 
approved  BFGoodrich  Service  Bulletin 
5A291 7/27/63-25-278,  Revision  1, 
dated  July  14, 1995,  which  describes 
procedures  for  modifying  the  packboard 
assemblies.  This  modification  entails 
replacing  the  latch  a^d  anchor  block 
assemblies  with  new  one-piece 
assemblies;  installing  new  rail  adaptors 
and  associated  setscrews;. removing  the 
portability  handles  from  Type  A  door 
imits;  and  reinforcing  the  packboards  of 
certain  Type  A  doors. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  the  packboard  fix)m  disengaging 
from  the  door  and  restraining  the  door 
from  fully  opening,  thereby  preventing 
the  evocation  slide  from  inflating  and 
making  both  the  shde  and  the  door 
unusable  during  an  emergency 
evacuation.  This  AD  requires  a  one-time 
inspection  of  the  packboard  xmit  to 
detect  various  discrepancies,  and  either 
the  replacement  or  modification  of  the 
packboard  if  any  of  these  conditions 
exist.  This  AD  also  requires  that  all 
affected  packboards  eventually  be 
modified.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

None  of  the  Model  A330  or  A340 
series  airplanes  affected  by  this  action  is 
on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 


currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 

Register  in  the  future,  it  would  require 
approximately  1  work  hour  per  airplane 
to  accomplish  the  inspection,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  inspection 
requirement  of  this  AD  would  be  $60 
per  airplane. 

The  modification  required  by  this  AD 
action  would  require  2  work  hours  per 
slide  to  accomplish,  at  an  average  labor 
charge  of  $60  per  work  hour.  There  are 
8  affected  slides  per  airplane.  Required 
parts  would  be  provided  by  BFGoodrich 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
modification  requirement  of  this  AD 
would  be  $120  per  slide,  or  $960  per 
airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule,  friterested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-NM-lOl-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtainea  from  the  Rules 
Docket  at  the  location  provided  under  * 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS^' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 
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§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

95-19-01  Airbus:  Amendment  39-9362. 

Docket  95-NM-lOl-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes;  equipped  with  BFGoodrich 
evacuation  slides  or  slide/rafts  having  part 
numbers  and  packboards  as  listed  in  Table  1 
(Effectivity)  of  BFGoodrich  Service  Bulletin 
5A2917/27/63-25-278,  Revision  1.  dated 
July  14, 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafo 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD. 

In  no  case  does  the  presence  of  any 
modification,  alteration,  or  repair  remove  any 
airplane  fiom  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  the 
packboard  from  disengaging  ^m  the  door 
and  restraining  the  door  from' folly  opening, 
thereby  preventing  the  evacuation  slide  from 
inflating  and  making  both  the  slide  and  the 
door  imusable  during  an  emergency 
evacuation,  accomplish  the  following: 

(a)  Within  450  flight  hours  after  the 
effective  date  of  this  AD,  inspect  the 
packboard  unit  of  the  slide  and/or  slide/raft 
in  accordance  with  paragraphs  2A.,  2B.,  and 
2C.  of  the  Accomplishment  Instructions  of 
BFGoodrich  Service  Bulletin  5A2917/27/63- 
25-279,  dated  January  12, 1995.  If  any 
discrepancy  is  found  during  this  inspection, 
prior  to  farther  flight,  accomplish  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD: 

(1)  Replace  the  packboard  unit  in 
accordance  with  BFGoodrich  Service 
Bulletin  5A2917/27/63-25-279,  dated 
January  12, 1995;  or 

(2)  Modify  the  packboard  unit  in 
accordance  with  BFGoodrich  Service 
Bulletin  5A2917/27/63-25-278,  Revision  1, 
dated  July  14, 1995.  After  such  modification, 
no  further  action  is  required  by  this  AD. 

(b)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  packboard  of  the 
evacuation  slide  and  slide/raft  in  accordance 
with  BFGoodrich  Service  Bulletin  5A2917/ 
27/63-25-278,  Revision  1,  dated  July  14, 
1995.  This  modification  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 


FAA,  Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  BFGoodrich 
Service  Bulletin  5A2917/27/63-25-279, 
dated  January  12, 1995.  The  modification 
shall  be  done  in  accordance  with  BFGoodrich 
Service  Bulletin  5A2917/27/63-25— 278, 
Revision  1,  dated  July  14, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  &e  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
BFGoodrich  Company,  Aircraft  Evacuation 
Systems,  Department  7916,  Phoenix,  Arizona 
85040.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
October  18, 1995. 

Issued  in  Renton,  Washington,  on 
September  1, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-22304  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  4910-13-U 

14  CFR  Part  39 

[Docket  No.  94rNM-255-ADr  Amendment 
39-9383;  AD  95-20-05] 

Airworthiness  Directives;  Boeing 
Modei  747  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
repetitive  inspections  for  cracking  in  the 
inboard  strut-to-diagonal  brace  attach 
fittings,  cmd  repair  or  replacement,  if 
necessary.  This  amendment  requires  an 
additional  inspection  of  those  attach 
fittings,  and  additional  inspections  in  an 
area  beyond  that  specified  in  the 
existing  AD.  This  amendment  also 
provides  an  optional  terminating  action 


for  the  required  inspections,  and 
expands  the  applicability  of  the  existing 
AD  to  include  additional  airplanes.  This 
amendment  is  prompted  by  reports  of 
cracking  and  severing  of  the  attach 
fittings.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
strut  and  separation  of  an  engine  from 
the  airplane  due  to  cracking  of  the 
inboard  strut-to-diagonal  brace  attach 
fittings. 

DATES:  Effective  November  2, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2, 1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  70-17-07, 
amendment  39-3533  (44  FR  50033, 
August  27, 1979),  which  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  April  4, 1995  (60  FR  17030). 
The  action  proposed  to  continue  to 
require  repetitive  visual  inspections  to 
detect  cracking  in  the  inboard  strut-to- 
diagonal  brace  attach  fittings,  and 
replacement  or  repair  of  the  cracking,  if 
necessary.  The  action  also  proposed  to 
add  repetitive  high  frequency  eddy 
ciurent  (HFEC)  inspections  to  detect 
cracks  of  the  attach  fittings. 
Additionally,  that  action  proposed  to 
require  that  certain  attach  fittings  with 
cracks  be  reinfected  at  shorter 
intervals,  and  to  require  subsequent 
replacement  of  the  attach  fittings  of 
airplanes  with  certain  known  cracking. 
The  action  also  proposed  to  expand  the 
applicability  of  the  rule  to  include 
additional  affected  airplanes,  and 
provided  an  optional  terminating  action 
for  the  required  inspections. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
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consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

The  Air  Transport  Association  (AT A), 
on  behalf  of  one  of  its  members, 
requests  that  the  FAA  clarify  that 
replacement  of  the  aluminum  attach 
fittings  with  steel  ones,  as  described  in 
revisions  prior  to  Boeing  Service 
Bulletin  747-54-2062,  Revision  7,  dated 
December  21, 1994,  is  an  acceptable 
terminating  action  for  the  requirements 
of  this  AD. 

The  FAA  concurs.  This  AD  does  not 
require  any  further  action  for  operators 
that  have  replaced  the  aluminum 
fittings  with  steel  ones,  in  accordance 
with  Revisions  1  through  7  of  Boeing 
Service  Bulletin  747-54-2062.  A  note 
has  been  added  to  the  final  rule  to 
reflect  this  clarification. 

The  commenter  also  requests  that  the 
proposed  rule  be  clarified  to  specify 
that,  for  airplanes  on  which  the  fitting 
replacement  has  been  accomplished, 
additional  work  would  not  be  required 
to  terminate  the  requirements  of  the  AD, 
i.e.,  installation  of  the  closiue  web  and 
installation  of  anvil  swaged  bushings. 

The  FAA  concurs.  The  additional 
work  referenced  hy  the  commenter  is 
not  required  to  be  accomplished  as  part 
of  this  AD.  However,  the  installation  of 
the  closure  web  and  installation  of  anvil 
swaged  bushings,  as  described  in 
Revision  7  of  the  service  bulletin,  are 
required  to  be  accomplished  as  part  of 
the  strut  modification  program, 
mandated  by  AD  95-10-16,  amendment 
39-9233  (60  FR  27008,  May  22, 1995), 
regardless  of  whether  or  not  the 
aluminum  attach  fittings  have  been 
replaced  with  steel  fittings.  Table  2  of 
Boeing  Service  Bulletin  747-54A2159, 
“Prior  or  Concurrent  Service  Bulletins” 
(which  is  cited  in  AD  95-10-16), 
specifies  that  Boeing  Service  Bulletin 
747-54-2062,  Revision  7,  dated 
December  21, 1994  (which  is  cited  in 
this  AD),  must  be  accomplished  prior  to 
or  concurrent  with  the  installations 
required  by  AD  95-10-16.  A  note  has 
been  added  to  the  final  rule  to  clarify 
this  point. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  367  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 


estimates  that  152  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  new  actions  that  are  required  by 
this  AD  will  take  approximately  11 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  on  U.S.  operators  of  the  new 
requirements  of  this  AD  is  estimated  to 
be  $100,320,  or  $660  per  airplane,  per 
inspection  cycle.  This  total  cost  impact 
figure  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiure  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  terminating 
modification  that  would  be  provided  by 
this  AD  action,  it  will  take 
approximately  176  work  hours  per 
airpleme  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour. 

Required  parts  will  cost  approximately 
$4,752  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
terminating  modification  will  be 
$15,312  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  vmder 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  xmder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101, 40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-3533  (44  FR 
50033,  August  27, 1979),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9383,  to  read  as  follows: 

95-20-05  Boeing:  Amendment  39-9383. 
Docket  94-NM-255-AD.  Supersedes  AD 
79-17-07,  Amendment  39-3533. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  747-54- 
2062,  Revision  7,  dated  December  21, 1994; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  an  engine,  accomplish  the 
following; 

Note  2:  Paragraph  (a)  of  this  AD  restates  the 
requirements  for  initial  and  repetitive  visual 
inspections  contained  in  paragraphs  A.,  and 
C.,  respectively,  of  AD  79-17-07,  amendment 
39-3583.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  79-17-07, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  the  intervals  specified  in  (a)(1)  or 
(a)(2),  as  applicable,  after  the  last  inspection 
performed  in  accordance  with  paragraph  A. 
orC.  of  AD  79-17-07. 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-54-2062,  dated  August  17, 

1979:  Prior  to  the  accumulation  of  5,000  total 
landings  on  the  airplane,  or  within  500  hours 
time-in-service  after  September  4, 1979  (the 
effective  date  of  AD  79-17-07,  Amendment 
39-3533),  whichever  occurs  later,  perform  a 
visual  inspection  of  the  forward  lower 
diagonal  brace  fittings  of  the  inboard  pylon 
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to  detect  cracking,  in  accordance  with  Boeing 
Service  Bulletin  747-54-2062,  dated  August 
17, 1979,  or  Revision  7,  dated  December  21, 
1994;  or  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
’  Certification  Office,  FAA,  Transport  Airplane 
Directorate.  After  the  effective  date  of  this 
AD,  only  Revision  7  of  the  service  bulletin 
shall  be  used. 

Note  3:  Inspections  performed  prior  to  the 
effective  date  of  this  AD  are  considered  to  be 
in  compliance  with  paragraph  (a)  of  this  AD 
if  performed  in  accordance  with  Boeing 
Service  Bulletin  747-54-2062,  August  17, 
1979;  Revision  1,  dated  November  13, 1980; 
Revision  2,  dated  March  19, 1981;  Revision 
3,  dated  August  28, 1981;  Revision  4,  dated 
June  30, 1982;  Revision  5,  dated  June  1, 1984; 
Revision  6,  dated  October  2, 1986,  or 
Revision  7,  dated  December  21, 1994. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspections  at  intervals  not  to  exceed  1,000 
landings  until  all  affected  fittings  are 
replaced  with  steel  ffttings  in  accordance 
with  Revision  7  of  the  service  bulletin. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  accomplish  either  paragraph 

(a)(2)(i)  or  (a)(2)(ii)  of  this  AD  until  the 
inspections  required  by  paragraph  (b)  of  this 
AD  are  accomplished. 

(i)  Repair  or  replace  the  cracked  fitting  in 
accordance  with  the  service  bulletin;  or 

(ii)  Rework  the  cracked  fitting  in 
accordance  with  the  service  bulletin  as 
required  by  paragraph  (b)  of  this  AD. 
Thereafter,  repeat  the  inspections  at  intervals 
not  to  exceed  250  landings  until  the 
reworked  fitting  is  replaced  with  a 
serviceable  fitting,  or  until  the  inspections 
required  by  paragraph  (b)  of  this  AD  are 
accomplished. 

(b)  For  airplanes  as  listed  in  Boeing  Service 
Bulletin  747-54-2062,  Revision  7,  dated 
December  21, 1994:  Perform  a  detailed  visual 
inspection  and  a  surface  high  frequency  eddy 
current  (HFEC)  inspection  to  detect  cracking 
of  the  inboard  strut-to-  diagonal  brace  attach 
fittings,  in  accordance  with  Boeing  Service 
Bulletin  747-54-2062,  Revision  7,  dated 
December  21, 1994,  at  the  time  specified  in 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  a  cracked  fitting 
has  been  reworked  in  accordance  with 
Boeing  Service  Bulletin  747-54-2062,  dated 
August  17, 1979:  Perform  the  inspections 
within  250  landings  since  the  last  inspection 
performed  in  accordance  with  paragraph 

(a) (2)(ii)  of  this  AD. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (b)(1)  of  this  AD: 
Perform  the  inspections  at  the  earlier  of  the 
times  specified  in  paragraph  (b)(2)(i)  or 

(b) (2)(ii)  of  this  AD. 

(i)  ^ior  to  the  accumulation  of  5,000  total 
landings  on  the  airplane,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  or 

(ii)  Within  1,000  landings  since  the  last 
inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD. 

(c)  If  no  cracking  is  detected  during  the 
inspections  required  by  paragraph  (b)  of  this 
AD,  repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  1,000  landings. 

(d)  If  more  than  one  crack  is  foimd  during 
any  inspection  required  by  this  AD,  or  if  any 


crack  is  detected  that  is  beyond  the  limits 
specified  in  Boeing  Service  Bulletin  747-54- 
2062,  Revision  7,  dated  December  21, 1994, 
prior  to  further  flight,  replace  the  attach 
fitting  with  a  steel  fitting  in  accordance  with 
the  service  bulletin. 

(e)  If  any  transverse  or  longitudinal  crack 
is  found  during  the  inspection  required  by 
paragraph  (b)  of  this  AD,  and  that  crack  is 
within  the  limits  specified  by  Boeing  Service 
Bulletin  747-54—2062,  Revision  7,  dated 
December  21, 1994;  Prior  to  further  flight, 
stop  drill  the  crack  in  accordance  with  the 
service  bulletin,  and  accomplish  the 
requirements  of  either  paragraph  (e)(1)  or 
(e)(2)  of  this  AD,  as  applicable. 

(1)  For  any  transverse  crack  that  is  found, 
accomplish  the  following: 

(1)  Prior  to  further  flight,  remove  the 
affected  fastener  and  perform  an  open-hole 
HFEC  inspection  to  detect  cracking  of  the 
fastener  hole,  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  this  inspection 
within  125  landings. 

(ii)  Repeat  the  inspections  required  by 
paragraph  (b)  of  this  AD  within  125  landings 
after  performing  them  initially. 

(iii)  If  any  crack  is  found  during  the 
inspections  required  by  this  paragraph  and 
the  crack  is  beyond  the  limits  specified  in  the 
service  bulletin,  prior  to  further  flight, 
replace  the  attach  fitting  with  a  steel  fitting 
in  accordance  with  the  service  bulletin. 

(iv)  Prior  to  the  accumulation  of  250 
landings  following  the  detection  of  the 
transverse  cracking,  replace  the  attach  fitting 
with  a  steel  fitting  in  accordance  with  the 
service  bulletin. 

(2)  For  any  longitudinal  crack  that  is 
found,  accomplish  the  following: 

(i)  Repeat  the  inspection  required  by 
paragraph  (b)  of  this  AD  at  intervals  not  to 
exceed  250  landings. 

(ii)  Prior  to  the  accumulation  of  1,000 
landings  following  detection  of  the 
longitudinal  cracking,  replace  the  attach 
fitting  with  a  steel  fitting  in  accordance  with 
the  service  bulletin. 

(f)  Replacement  of  the  attach  fittings  of  the 
strut-to-diagonal  brace  with  steel  fittings,  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2062,  Revision  7,  dated  December 
21, 1994,  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

Note  4:  Replacement  of  the  attach  fittings 
of  the  strut  to  diagonal  brace  with  steel 
fittings  prior  to  the  effective  date  of  this  AD 
is  considered  in  compliance  with  paragraph 
(f)  of  this  AD  if  performed  in  accordance  with 
Boeing  Service  Bulletin  747-54-2062, 
Revision  1,  dated  November  13, 1980; 
Revision  2,  dated  March  19, 1981;  Revision 
3,  dated  August  28, 1981;  Revision  4,  dated 
June  30, 1982;  Revision  5,  dated  June  1, 1984; 
or  Revision  6,  dated  October  2, 1986. 

Note  5:  This  AD  does  not  require  certain 
additional  work  (to  seal  a  gap  between  the 
fitting  and  the  existing  closure  web,  or 
replacement  of  the  bushings  in  the  diagonal 
brace  fitting  with  anvil  swaged  bushings)  as 
described  in  Boeing  Service  Bulletin  747-54- 
2062,  Revision  7,  dated  December  21, 1994. 
However,  these  installations  are  required  to 
be  accomplished  as  part  of  AD  95-10-16, 
amendment  39-9233  (60  FR  27008,  May  22, 
1995).  Table  2  of  Boeing  Service  Bulletin 


747-54A2159,  “Prior  or  Concurrent  Service 
Bulletins”  (which  is  cited  in  AD  95-10-16), 
specifies  that  Boeing  Service  Bulletin  747- 
54-2062,  Revision  7,  dated  December  21, 

1994  (which  is  cited  in  this  AD),  must  be 
accomplished  prior  to  or  concurrent  with  the 
installations  required  by  AD  95-10-16. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the 

(i)  The  actions  shall  done  in  accordance 
with  Boeing  Service  Bulletin  747-54-2062, 
Revision  7,  dated  December  21, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(j)  This  amendment  becomes  effective  on 
November  2, 1995. 

Issued  in  Renton,  Washington,  on 
September  21, 1995 
S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-23914  Filed  10-2-95;  8:45  am] 
BILLING  CODE  4910-13-4J 


14  CFR  Part  39 

[Docket  No.  94-NM-200-AD;  Amendment 
39-9378;  AD  95-19-16] 

Airworthiness  Directives;  Dassauit 
Aviation  Modei  Mystere-Faicon  900 
Series  Airpianes  Equipped  With 
Fairchiid  Modei  F800  Fiight  Data 
Recorders,  instaiied  in  Accordance 
With  Suppiementai  Type  Certificate 
(STC)  SA7255SW-D 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Aviation 
Model  Mystere-Faicon  900  series 
airplanes,  that  requires  modification  of 
the  electrical  power  installation  of  the 
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flight  data  recorder,  replacement  of  the 
currently  installed  socket  box  for 
ground  power  with  a  reworked  socket 
box,  and  performance  of  checks  and 
tests.  This  amendment  is  prompted  by 
reports  indicating  that  the  generators 
may  shut  down  due  to  an  intermittent 
relay  failure  of  the  flight  data  recorders. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  electrical 
power  to  the  airplane  due  to  generator 
outage. 

DATES:  Effective  November  2, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2, 1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Falcon  Jet  Corporation,  P.O.  Box 
967,  Little  Rock,  Arkansas  72203-0967. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Tiunsport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A  ’ 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault . 
Aviation  Model  Mystere-Falcon  900 
series  airplanes  equipped  with  Fairchild 
Model  F800  flight  data  recorders, 
installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA7255SW-D,  was  published  in  the 
Federal  Register  on  January  18, 1995 
(60  FR  3583).  That  action  proposed  tO' 
require  modification  of  the  electrical 
power  installation  of  the  flight  data 
recorder,  replacement  of  the  currently 
installed  socket  box  for  groimd  power 
with  a  modified  socket  box,  and 
performance  of  checks  and  tests. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
si^le  comment  received. 

Tne  commenter  requests  that  all 
references  to  the  “modified  ground 
power  socket  box”  be  changed  to  read 
“reworked  ground  power  socket  box.” 
The  commenter  states  that  the  latter 
phrase  is  used  in  the  relevant  service 
instructions,  and  considers  that  there 
will  be  less  potential  for  confusion  if  the 


terminology  in  the  AD  is  parallel  to  that 
in  the  service  instructions.  The  FAA 
concurs.  The  terminology  in  the  final 
rule  has  been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  ecoriomic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  18  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  peirts  will  cost  approximately 
$286  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$13,788,  or  $766  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  emy  of 
the  reqmrements  of  this  AD  action,  and 
that  no  operator  would  accomplish  r 
those  actions  in  the  friture  if  this  AD 
were  not  adopted. 

The  regulations  adopted  heroin  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  cimong  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on.a 
substantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-19-16  Dassault  Aviation:  Amendment 
39-9378.  Docket  94-NM-200-AD. 
Applicability:  Model  Mystere-Falcon  900 
series  airplanes  having  serial  numbers  53 
through  139  inclusive,  equipped  with 
Fairchild  Model  F800  flight  data  recorders, 
installed  in  accordance  with  Supplemental 
Type  Certificate  (STC)  SA7255SW-D: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  firom  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in  . 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  electrical  power  to  the 
airplane  due  to  generator  outage,  accomplish 
the  following: 

(a)  At  the  next  scheduled  inspection,  but . 
no  later  than  60  days  afier  the  effective  date 
of  this  AD,  modify  the  electrical  power 
installation  for  the  flight  data  recorder,  in 
accordance  with  paragraph  3.C.(1),  Part  900- 
54-1,  of  Falcon  Jet  Corporation  Service 
Bulletin  900-54  (F900  31-30),  dated  October 
14, 1994,  or  Revision  1  (F900  31-1),  dated 
November  17, 1994.  Prior  to  further  flight 
subsequent  to  the  accomplishment  of  this 
modification,  perform  the  checks  and  tests  in 
accordance  with  paragraph  3.D.{1),  Part  900- 
54—1,  of  either  service  bulletin. 

(b)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  the  currently  installed 
socket  box  for  ground  power  with  a  reworked 
socket  box,  in  accordance  with  paragraph 
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3.C.(2),  Part  900-54—2,  of  Revision  1  of 
Falcon  Jet  Corporation  Service  Bulletin  900- 
54  (F900  31-1),  dated  November  17, 1994. 
Prior  to  further  flight,  subsequent  to  the 
accomplishment  of  this  installation,  perform 
the  checks  and  tests,  in  accordance  with 
paragraph  3.D.(2),  Part  900-54-2,  of  Revision 
1  of  the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Falcon  Jet  Corporation  Service  Bulletin 
900-54  (F900  31-30),  dated  October  14, 

1994;  or  Falcon  Jet  Corporation  Service 
Bulletin  900-54,  Revision  1  {F900  31—1), 
dated  November  17, 1994.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Falcon  Jet  Corporation,  P.O. 
Box  967,  Little  Rock,  Arkansas  72203-0967. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
November  2, 1995. 

Issued  in  Renton,  Washington,  on 
September  13, 1995. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-23214  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-211-AD;  Amendment 
39-9381;  AD  95-20-03] 

Airworthiness  Directives;  Learjet 
Model  24, 25,  28, 29,  31, 35, 36,  and  55 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  Model  24, 


25,  31,  35,  and  35  series  airplanes,  and 
all  Learjet  Model  28,  29,  and  55  series 
airplanes,  that  currently  requires  a 
revision  to  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  prohibit  flight  above 
an  altitude  of  41,000  feet.  The  actions 
specified  by  that  AD  are  intended  to 
limit  the  eiirplane  operating  altitude  due 
to  a  possible  failure  of  the  outflow/ 
safety  valves,  which  could  result  in 
rapid  decompression  of  the  airplane. 

This  amendment  adds  a  requirement  for 
replacement  of  certain  outflow/safety 
valves,  which,  when  accomplished, 
constitutes  terminating  action  for  the 
previously  required  AFM  limitation. 
OATES:  Effective  November  2, 1995. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2, 1995. 

The  incorporation  by  reference  of 
Allied  Signal  Aerospace  Alert  Service 
Bulletin  102850-21-A4021,  Revision  2, 
dated  October  6, 1994,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  3, 1995  (59  FR  64844,  December 
16, 1994). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Allied  Signal,  Inc.,  Controls  & 
Accessories,  11100  N.  Oracle  Road, 
Tucson,  Arizona  85737-9588;  telephone 
(602)  469—1000;  and  Learjet,  Inc.,  P.O. 
Box  7707,  Wichita,  Kansas  67277-7707. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramoimt  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California; 

90712;  telephone  (310)  627-5336;  fax 
(310)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-26-01, 
amendment  39-9097  (59  FR  64844, 
December  16, 1994),  which  is  applicable 
to  certain  Learjet  Model  24,  25,  31,  35, 
and  36  series  airplanes,  and  all  Learjet 
Model  28,  29,  and  55  series  airplanes, 
was  published  in  the  Federal  Register 


on  March  16, 1995  (60  FR  14231).  The 
action  proposed  to  continue  to  require 
a  revision  to  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  prohibit  flight  above 
an  altitude  of  41,000  feet.  The  action 
also  proposed  to  require  replacement  of 
certain  outflow/safety  valves,  which, 
when  accomplished,  constitutes 
terminating  action  for  the  previously 
required  AFM  limitation. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  only  commenter,  Learjet,  Inc., 
requests  that  the  AD  be  written  as  one 
AD  against  the  outflow/safety  valves, 
rather  than  against  Learjet  airplanes. 

The  commenter  believes  this  would 
better  serve  the  public  and  that 
confusion  would  result  if  several  AD’s 
are  issued  against  the  various  aircraft 
that  use  the  affected  valve.  Learjet  states 
that  it  is  not  customary  to  issue  AD’s 
against  the  aircraft  for  engine  problems, 
seat  belt  buckles,  or  any  other  appliance 
that  is  used  on  more  than  one  aircraft. 

The  FAA  does  not  concur  with  the 
commenter’s  request.  The  FAA 
responds  by  noting  that  its  general 
policy  is  that,  when  an  unsafe  condition 
results  from  the  installation  of  an 
appliance  or  other  item  that  is  installed 
in  only  one  particular  make  and  model 
of  aircraft,  the  AD  is  issued  so  that  it  is 
applicable  to  the  aircraft,  rather  than  the 
item.  The  reason  for  this  is  simple: 
Making  the  AD  applicable  to  the 
airplane  model  on  which  the  item  is 
installed  ensmes  that  operators  of  those 
airplanes  will  be  notified  directly  of  the 
unsafe  condition  and  the  action 
required  to  correct  it.  While  it  is 
assumed  that  an  operator  will  know  the 
models  of  airplanes  that  it  operates, 
there  is  a  potential  that  the  operator  will 
not  know  or  be  aware  of  specific  items 
that  are  installed  on  its  airplanes. 
Therefore,  calling  out  the  airplane 
model  as  the  subject  of  the  AD  prevents 
“unknowing  non-compliance”  on  the 
part  of  the  operator.  The  FAA 
recognizes  that  there  are  situations 
when  an  unsafe  condition  exists  in  an 
item  that  is  installed  in  many  different 
aircraft.  In  those  cases,  the  FAA 
considers  it  impractical  to  issue  AD’s 
against  each  aircraft;  in  fact,  many 
times,  the  exact  models  and  nvunbers  of 
aircraft  on  which  the  item  is  installed 
may  not  be  known.  Therefore,  in  those 
situations,  the  AD  is  issued  so  that  it  is 
applicable  to  the  item;  furthermore, 
those  AD’s  usually  indicate  that  the 
item  is  known  to  be  installed  on,  but  not 
limited  to,  various  aircraft  models. 
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In  light  of  this,  since  the  FAA  is  aware 
that  the  outflow/safety  valves  having  the 
particuleir  part  numbers  specified  in  this 
AD  are  installed  only  on  the  Learjet 
airplanes  identified  in  the  applicability 
of  this  AD,  the  FAA  finds  it  appropriate 
in  this  case  to  issue  the  AD  against  the 
airplane.  The  FAA  may  consider 
addressing  outflow/safety  valves  having 
other  part  niunbers  in  subsequent 
rulemaking  actions,  applicable  to  the 
airplanes  on  which  the  valves  are 
installed. 

The  commenter  also  requests  that 
certain  Learjet  service  bulletins  and  the 
address  for  obtaining  those  service 
bulletins  be  cited  in  lieu  of  the  Allied 
Signak Aerospace  service  bulletins  cited 
in  the  proposal.  The  commenter 
indicates  that  Allied  Signal  Aerospace 
does  not  mail  their  service  bulletins  to 
operators  of  Learjet  airplanes.  The 
commenter  also  points  out  that  the 
Leeujet  service  bulletins  transmit  the 
same  Allied  Signal  Aerospace  service 
bulletins  referenced  in  the  AD.  The 
commenter  also  indicates  that  the  Allied 
Signal  Aerospace  service  bulletins  do 
not  describe  procedures  for  replacement 
of  certain  outflow/safety  valves; 
therefore,  the  commenter  has  submitted 
a  suggested  rewrite  of  the  service 
bulletin  description  that  appeared  in  the 
preamble  of  the  proposed  rule.  Learjet 
contends  that  its  service  bulletins  more 
accurately  define  the  serial  numbers  of 
the  airplanes  on  which  suspect  valves 
may  be  installed,  and  includes  those 
serial  munbers  in  a  suggested  rewrite  of 
the  applicability  of  the  AD.  Finally,  the 
commenter  adds  that  the  Learjet  service 
bulletins  were  approved  by  the  FAA  as 
an  alternative  method,  of  compliance 
with  AD  94-26-01. 

The  FAA  concurs  peutially.  In  AD  94- 
26-01,  the  FAA  cited  the  Allied  Signal 
Aerospace  service  bulletins  as  the 
appropriate  soiurces  of  service 
information;  those  citations  were 
appropriately  carried  over  into  this  AD. 
As  explained  in  the  preamble  to  the 
proposal,  the  FAA  also  reviewed  and 
approved  the  Learjet  service  bulletins 
discussed  by  the  commenter.  While  the 
Allied  Signal  Aerospace  service 
bulletins  do  not  contain  specific 
procedmres  for  replacement  of  the 
outflow/safety  valves,  those  service 
bulletins  do  refer  operators  to  the 
“airplane  manufacturer’s  instructions” 
for  the  replacement  procedures. 
Therefore,  the  Allied  Signal  Aerospace 
service  bulletins  are  considered 
appropriate  somces  of  service 
information  for  accomplishing  the 
replacement. 

In  light  of  the  commenter’s  remarks, 
however,  the  FAA  has  determined  that 
the  actions  required  by  this  AD  may  be 


accomplished  in  accordance  with  the 
procedures  described  in  the  Learjet 
service  bulletins  as  well  as  the  Allied 
Signal  Aerospace  service  bulletins. 
Therefore,  the  final  rule  has  been 
revised  to  reference  both  service 
information  sources.  In  addition,  the 
address  for  obtaining  the  Learjet  service 
bulletins  also  has  been  added  to  the 
Addresses  section  of  the  preamble  to 
this  final  rule.  Further,  the  FAA  has  ' 
included  in  the  applicability  of  this  AD 
references  to  the  Leeujet  service 
bulletins  as  sources  for  identification  of 
airplane  serial  numbers  on  which 
suspect  valves  may  be  installed.  (The 
applicability  of  the  AD  continues  to 
reference  the  Allied  Signal  Aerospace 
service  bulletins  as  the  appropriate 
sources  for  identification  of  the  affected 
outflow/safety  valves.) 

Learjet  asks  that  the  product 
identification  statement  (after  the 
heading  “Airworthiness  Directives”  at 
the  beginning  of  the  preamble  to  the 
rule)  be  reworded  firom  “Learjet  Model 

24,  25,  31,  35,  36,  and  55  Series 
Airplanes,  and  Learjet  Model  28  and  29 
Airplanes”  to  “Certain  Learjet  Model  24, 

25,  31,  35,  and  36  and  All  Model  28,  29, 
emd  55  Series  Airplanes.”  Learjet 
suggests  that  similar  wording  should 
appear  throughout  the  rule.  The  FAA 
concurs  partially.  The  product 
identification  statement  at  the  beginning 
of  the  preamble  of  an  AD  simply 
denotes  the  name  of  the  type  certificate 
holder  or  product  manufacturer  and  the 
model  designations  of  the  affected 
airplanes.  The  FAA  does  not  generally 
include  the  words  “certain”  or  “all”  in 
that  statement;  it  Is  kept  to  a  minimal 
length.  However,  the  preamble  of  the 
final  rule,  has  been  revised  to  include 
the  commenter’s  suggested  change. 
Further,  the  FAA  infers  fi’om  Learjet’s 
request  that  its  airplanes  should  be 
designated  as  “series”  airplanes; 
therefore,  the  final  rule  has  been  revised 
accordingly. 

Learjet  also  requests  that  the 
statement  of  unsafe  condition  that 
relates  to  AD  94-26-01,  which  appeared 
in  the  Smnmary  section  of  the  preamble 
of  the  proposed  rule,  be  revised.  The 
proposed.rule  indicates  :that  the  actions 
specified  by  AD  94-26-01  are  intended 
to  “prevent  cracking  and  subsequent 
failure  of  the  outflow/safety  valves, 
which  could  result  in  rapid 
decompression  of  the  airplane.”  The 
commenter  su^ests  that  the  actions 
specified  by  that  AD  are  intended  to 
“limit  the  airplane  operating  altitude 
due  to  a  possible  failure  of  the  outflow/ 
safety  valves,  which  could  result  in 
rapid  decompression  of  the  airplane.” 
The  FAA  concurs  with  the  commenter’s 


request,  and  has  revised  the  wording 
throughout  the  final  nile  accordingly. 

Learjet  also  requests  clarification  of  a 
paragraph  that  appeared  in  the  preamble 
of  the  proposal  that  explains  “Note  1” 
of  the  AD.  That  Note  discusses  the  legal 
effect  of  AD’s  on  airplanes  that  are 
identified  in  the  applicability  provision 
of  the  AD,  but  that  have  been  altered  or 
repaired  in  the  area  addressed  by  the 
AD.  Learjet  asks  if  this  paragraph 
addresses  aircraft  that  no  longer  meet 
the  original  type  design. 

Although  every  effort  was  made  to 
keep  the  language  simple  and  clear  in 
the  paragraph  referenced  by  the 
commenter,  the  FAA  finds  it  apparent 
that  some  additional  explanation  is 
necessary  to  clarify  for  diis  commenter 
its  intent.  The  paragraph  referenced  by 
the  commenter  merely  explains  the 
reason  for  the  FAA’s  decision  to  include 
Note  1  in  this  AD.  It  does  not  change  the 
substance  of  either  the  Note  or  of  the 
regulatory  effect  of  an  AD,  which  the 
note  is  intended  to  explain.  In  response 
to  the  specific  question  posed  by  the 
commenter,  in  a  literal  sense,  airplanes 
that  have  been  altered  “no  longer  meet 
the  original  type  design.”  However,  as 
the  Note  states,  that  fact  is  irrelevant  to 
the  question  of  whether  any  airplane  is 
subject  to  the  AD;  the  applicability 
statement  of  the  AD  stands  on  its  own. 

Learjet  also  requests  that  the 
economic  impact  information  presented 
in  the  preamble  to  the  proposal  be 
revised  to  reflect  the  most  current  data 
available  with  regard  to  niimber  of 
affected  airplanes.  Learjet  indicates  that 
there  are  approximately  1,333  airplanes 
of  the  affected  design  in  the  worldwide 
fleet,  and  that  840  of  those  airplanes  are 
on  the  U.S.  Register.  Learjet  also 
suggests  that  the  AD  reflect  an  estimate 
of  3  work  hours  that  will  be  necessary 
for  operators  to  inspect  the  outflow/ 
safety  valves  installed  on  its  airplanes. 
The  commenter  also  suggests  that 
proposed  paragraph  (b)  be  rewritten  to 
include  a  requirement  to  inspect  the  . 
outflow/safety  valves  to  determine  their 
part  number. 

The  FAA  concurs  partially.  The  FAA 
has  revised -the  total  number  of 
airplanes  affected  by  this  AD,  as 
suggested  by  the  commenter.  However, 
the  FAA  does  not  find  it  necessary  to 
include  an  additional  requirement  for 
an  inspection  to  determine  the  part 
number  of  the  outflow/safety  valves, 
since  the  applicability  of  the  AD 
indicates  t^t  it  applies  only  to  those 
airplanes  having  outflow/safety  valves 
that  are  identified  in  certain  Allied 
Signal  Aerospace  service  bulletins.  The 
FAA  acknowledges  that  it  will  be 
necessary  for  an  operator  to  determine 
if  this  AD  applies  to  its  fleet,  and  has 
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revised  the  economic  impact 
information,  below,  to  add  3  work  hours 
to  the  cost  estimate,  as  suggested  by  the 
commenter,  to  account  for  determining 
if  the  specific  part-numbered  valves  are 
installed. 

Learjet  also  asks  that  the  economic 
impact  information  be  revised  to  specify 
that  Allied  Signal  Aerospace  is  the 
appliance  manufacturer.  The  FAA 
concurs,  and  has  revised  the 
information  accordingly. 

Learjet  requests  that  the  final 
paragraph  of  the  economic  impact 
information  also  be  revised  to  specify 
that  operators  should  already  have 
complied  with  the  AFM  revision 
required  by  AD  94-26-01.  The  FAA 
concvus,  and  has  revised  the  economic 
impact  information  accordingly. 

Learjet  also  questions  two  paragraphs 
that  appear  in  die  preamble  of  the 
proposal.  The  first  paragraph  indicates 
that  the  AD  does  not  warrant 
preparation  of  a  Federalism  Assessment; 
the  second  concerns  the  determination 
of  the  rule’s  economic  impact  on  small 
entities  (“regulatory  flexibility”).  The 
commenter  suggests  that  a  review  of 
these  two  paragraphs  may  be  necessary 
in  light  of  the  revised  number  of 
airolanes  affected  by  the  AD. 

The  FAA  does  not  concur  with  the 
commenter’s  suggestion.  Concerning  the 
paragraph  pertaining  to  the  Federalism 
Assessment,  Executive  Order  12612 
requires  that  every  rule  be  assessed  for 
its  impact  on  state  and  local 
governments.  In  general,  AD’s  will  not 
have  an  effect  on  other  government 
entities  because  the  regulation  of 
aviation  is  federally  preempted  by 
statute.  State  and  local  government  are 
not  delegated  the  authority  to  regulate 
aviation;  therefore,  there  are  no 
“parallel”  local  regulations  that  could 
be  impacted  by  an  AD.  The  paragraph 
concerning  the  Federalism  Assessment 
is  included  in  this  rule  merely  to 
explain  this  required  finding. 

Regarding  regulatory  flexibility 
findings,  very  few  AD’s  will  ever  reach 
the  level  of  having  a  “  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,”  since  either  most  aircraft 
operators  do  not  meet  the  agency’s 
criteria  for  small  entities,  or  because  the 
cost  of  an  individual  AD  usually  does 
not  exceed  the  agency  limit  for 
significant  impact.  A  statement 
concerning  the  impact,  or  lack  of  it  (as 
in  the  case  of  this  AD),  is  required  to  be 
included  in  the  certification  statement 
of  each  AD. 

Learjet  also  asks  that  paragraph  (a)  of 
the  proposal  be  revised  so  that  the 
effective  date  of  the  AD  is  stated  as 
“Within  30  days  after  the  effective  date 


of  this  AD  (if  not  previously 
accomplished  per  AD  94-26-01, 
amendment  39-9097) ....”  The  FAA 
concurs  partially.  The  requirement  of 
paragraph  (a)  of  this  AD  was  required 
previously  by  AD  94-26-01  to  be 
accomplished  within  30  days  after 
January  3, 1995,  which  is  the  effective 
date  of  that  AD.  Paragraph  (a)  of  this  AD 
merely  restates  the  requirements  of 
paragraph  (a)  of  the  existing  AD.  As 
allowed  by  the  phrase,  “vmless 
accomplished  previously,”  which 
appears  in  the  “Compliance”  statement 
of  the  AD,  if  the  requirement  of 
paragraph  (a)  of  that  AD  has  already 
been  accomplished,  this  final  rule  does 
not  require  that  those  actions  be 
repeated.  Therefore,  the  FAA  finds  it 
unnecessary  to  revise  the  compliance 
time  specified  in  paragraph  (a)  of  the 
final  rule.  However,  to  eliminate  any 
confusion  that  may  exist,  the  FAA  has 
added  a  note  to  the  final  rule  to  clarify 
its  intent  with  regard  to  restating 
paragraph  (a)  of  AD  94-26-01. 

Lecirjet  also  indicates  that  the 
requirement  of  paragraph  (a)  could  be 
accomplished  by  inserting  a  copy  of 
Learjet  Temporary  Flight  Manual  (TFM) 
Change  94-14,  dated  January  9, 1995 
(for  Model  24  series  airplanes),  or  TFM 
Change  94-15,  dated  January  9, 1995 
(for  all  models,  including  Model  24 
series  airplanes),  into  the  AFM.  The 
FAA  concurs  and  has  included  a  note  . 
after  paragraph  (a)  of  the  final  rule  to 
reflect  this  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase'  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

There  are  approximately  1,333  Model 
24,  25,  28,  29,  31,  35,  36,  and  55  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
840  airplanes  of  U.S.  registry  will  be 
affected  by  this  proposed  AD. 

The  AFM  revision  currently  required 
by  AD  94-26-01  takes  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  associated  with  the  current 
AFM  revision  requirement  of  AD  94- 
26-01  on  U.S.  operators  is  estimated  to 
be  $50,400,  or  $60  per  airplane. 

However,  based  on  information 
provided  by  the  manufacturer,  and 
based  on  the  effective  date  of  AD  94- 
26-01,  the  FAA  assiunes  that  the 
majority  of  U.S.  operators  will  have 
already  accomplished  the  AFM  revision 


requirement.  Therefore,  any  future 
economic  impact  of  this  AD  can  be 
assumed  to  be  less  than  the  “total  cost 
impact”  figure  indicated  above. 

The  removal  and  replacement  of  parts 
that  are  required  by  this  new  AD  will 
take  approximately  15  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  (This 
estimate  includes  3  work  hours  that  are 
required  to  determine  the  valve  serial 
number.)  However,  Allied  Signal  (the 
appliance  manufacturer)  advises  that  it 
will  reimburse  operators  for  the  costs  of 
removal  and  replacement.  Therefore, 
based  on  this  information,  the  total  cost 
impact  associated  with  determining  the  • 
valve  serial  number  is  estimated  to  be 
$151,200,  or  $180  per  airplane.  (U.S. 
operators  will  incur  no  cost  impact  for 
the  removal  and  replacement 
requirements.)  This  total  cost  impact 
figme  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  these 
new  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101, 40113, 
44701. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9097  (59  FR 
64844,  December  16, 1994),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9381,  to  read  as 
follows: 

95-20-03  Learjet:  Amendment  39-9381. 

Docket  94-NM-2 11-AD.  Supersedes  AD 
94-26-01,  Amendment  39-9097. 


Applicability:  Model  24,  25,  28,  29,  31,  35, 
36,  and  55  series  airplanes  having  airplane 
serial  numbers  listed  in  the  Learjet  service 
bulletins  listed  below;  and  equipped  with 
Allied  Signal  outflow/safety  valves,  number 
130406-1  or  102850-5,  as  identified  in 
Allied  Signal  Aerospace  Alert  Service 
Bulletin  130406^21-A4011,  Revision  3, 
dated  January  5, 1995,  or  102850-21-A4021, 
Revision  2,  dated  October  6, 1994; 
certificated  in  any  category: 


Service  bulletin  reference 

Service  bulletin 
revision  level 

Service  bulletin 
date 

Learjet  Service  Bulletin  SB  24/25-21-4  . 

Learjet  Service  Bulletin  SB  28/29-21-8  . 

Original  . 

Original  . 

January  3, 1995. 
January  3, 1995. 
January  3, 1995. 
January  3, 1995. 
January  3, 1995. 

Learjet  Service  Bulletin  SB  31-21-6 . 1 . 

Learjet  Service  Bulletin  SB  35/36-21-19  . 

Learjet  Service  Bulletin  SB  55/21-10  . ! . 

Original  . 

Original  . 

Original  . 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  firom  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  94-26-01,  amendment  39-9097.  As 
allowed  by  the  phrase,  “imless  accomplished 
previously,”  if  those  requirements  of  AD  94- 
26-01  have  already  been  accomplished,  this 
AD  does  not  require  that  those  actions  be 
repeated. 

To  prevent  rapid  decompression  of  the 
airplane  due  to  cracking  and  subsequent 
failure  of  certain  outflow/ safety  valves, 
accomplish  the  following: 

(a)  Within  30  days  after  January  3, 1995 
(the  effective  date  of  AD  94-26-01, 
amendment  39-9097),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

“Operation  of  the  airplane  at  any  altitude 
above  41,000  feet  is  prohibited.” 

Note  3:  Inserting  a  copy  of  Learjet 
Temporary  Flight  Manual  Change  94-14, 
dated  January  9, 1995  (for  Model  24  series 
airplanes),  or  94-15,  dated  January  9, 1995 
(for  all  models,  including  Model  24  series 
airplanes),  into  the  AFM  is  considered 
acceptable  for  compliance  with  the 
requirement  of  paragraph  (a)  of  this  AD. 


(b)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  outflow/safety 
valves,  part  numbers  130406-1  and  102850- 
5,  as  identified  in  Allied  Signal  Aerospace 
Alert  Service  Bulletin  1 30406-2 1-A4011, 
Revision  3,  dated  January  5, 1995,  or  102850- 
21-A4021,  Revision  2,  dated  October  6, 1994, 
as  applicable;  or  as  identified  in  Learjet 
Service  Bulletin  SB  24/25-21-4,  SB  28/29- 
21-8,  SB  31-21-6,  SB  35/36-21-19,  or  SB 
55-21-10,  all  dated  January  3, 1995,  as 
applicable;  with  serviceable  parts  in 
accordance  with  the  procediues  described  in 
the  applicable  service  bulletin. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
requirement  of  paragraph  (a)  of  this  AD;  after 
the  replacement  has  been  accomplished,  the 
previously  required  AFM  limitation  may  be 
removed. 

(c)  As  of  January  3, 1995  (the  effective  date 
of  AD  94-26-01,  amendment  39-9097),  no 
person  shall  install  an  outflow/safety  valve, 
part  number  130406-1  or  102850-5,  as 
identified  in  Allied  Signal  Aerospace  Alert 
Service  Bulletin  130406-21— A4011,  Revision 
3,  dated  January  5, 1995,  or  102850-21- 
A4021,  Revision  2,  dated  October  6, 1994,  as 
applicable;  or  as  identified  in  Learjet  Service 
Bulletin  SB  24/25-21-4,  SB  28/29-21-8,  SB 
31-21-6,  SB  35/36-21-19,  or  SB  55-21-10, 
all  dated  January  3, 1995,  as  applicable;  on 
any  airplane  unless  that  valve  is  considered 
to  be  serviceable  in  accordance  with  the 
specifications  contained  in  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  TranspKjrt  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  tfnd  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  replacement  shall  be  done  in 
accordance  with  Allied  Signal  Aerospace 
Alert  Service  Bulletin  130406-21-A4011, 
Revision  3,  dated  January  5, 1995;  Allied 
Signal  Aerospace  Alert  ^rvice  Bulletin 
102850-21-A4021,  Revision  2,  dated  October 
6, 1994;  Learjet  Service  Bulletin  SB  24/25- 
21—4,  dated  January  3, 1995;  Learjet  Service 
Bulletin  SB  28/29-21—8,  dated  January  3, 
1995;  Learjet  Service  Bulletin  SB  31-21-6, 
dated  January  3, 1995;  Learjet  Service 
Bulletin  SB  35/36-21-19,  dated  January  3, 
1995;  or  Learjet  Service  Bulletin  SB  55-21- 
10,  dated  January  3, 1995;  as  applicable.  The 
incorporation  by  reference  of  Allied  Signal 
Aerospace  Alert  Service  Bulletin  102850-21— 
A4021,  Revision  2,  dated  October  6, 1994, 
was  approved  previously  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51  as  of  January 
3, 1995  (59  FR  64844).  The  incorporation  by 
reference  of  the  remainder  of  the  docvunents 
listed  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
S52(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Allied  Signal,  Inc.,  Controls  & 
Accessories,  11100  N.  Oracle  Road,  Tucson, 
Arizona  85737-9588;  telephone  (602)  469- 
1000;  and  Learjet,  Inc.,  P.O;  Box  7707, 
Wichita,  Kansas  67277-7707.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 
Airplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
November  2, 1995. 

Issued  in  Renton,  Washington,  on 
September  20, 1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-23811  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  4910-1B-U 
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14CFRPart39 

[Docket  No.  93-NM-219-AD;  Amendment 
39-9382;  AD  95-20-04] 

Airworthiness  Directives;  Lockheed 
Model  L-101 1-385-1  Series  Airplanes 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  L- 
1011-385-1  series  airplanes,  that 
requires  implementation  of  a 
Supplemental  Inspection  Document 
(SID)  program  of  structural  inspections 
to  detect  fatigue  cracking,  and  repair,  if 
necessary,  to  ensure  continued 
airworthiness  of  these  airplanes  as  they 
approach  the  manufactiuor’s  original 
fatigue  design  life  goal.  This  amendment 
is  prompted  by  a  structural  re- 
evaluation  by  the  manufacturer  that 
identified  certain  structiual  details 
where  fatigue  damage  is  likely  to  occur. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  that 
could  compromise  the  structural 
integrity  of  these  airplanes. 

DATES:  Effective  November  2, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
2, 1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693,  Zone  0755,  2251 
Lake  Park  Drive,  Smyrna,  Georgia 
30080.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Flight  Test  Bremch,  ACE-160A,  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  Campus 
Building,  1701  Coliunbia  Avenue,  Suite 
2-160,  College  Park,  Georgia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404)  305-7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  all  Lockheed  Model 
L-101 1-385-1  series  airplanes  was 
published  in  the  Federal  Register  on 
February  13, 1995  (60  FR  8206).  That 
action  proposed  to  require  a  revision  to 
the  FAA-approved  maintenance 
inspection  program  to  include  a 
Supplemental  Inspection  Document 
(SID)  program  of  structural  inspections. 
The  intent  of  these  inspections  is  to 
detect  fatigue  cracking  in  order  to 
ensure  continued  airworthiness  as  these 
airplanes  approach  the  manufacturer’s 
original  fatigue  design  life  goal.  The 
proposal  also  requires  the  repair  of  any 
cracking  detected  during  those 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  the 
proposed  compliance  time  of  6  months 
to  incorporate  a  revision  into  the  FAA- 
approved  maintenance  inspection 
program  be  extended  to  12  months.  The 
commenter  requests  this  change  to  — 
accommodate  operators’  scheduling  and 
engineering  workload. 

The  FAA  concurs  with  this 
commenter’s  request  to  extend  the 
compliance  time.  The  FAA  has 
determined  that  extending  the 
compliance  time  by  six  additional 
months  will  not  adversely  affect  safety, 
and  will  allow  affected  operators  ample 
time  to  plan,  schedule,  and  engineer  the 
necessary  changes  required  to  revise  the 
FAA-approved  maintenance  inspection 
program.  Further,  an  initial  compliance 
time  of  12  months  is  consistent  with  the 
compliance  times  provided  in  other 
AD’s  that  have  been  issued  to  require 
the  implementation  of  similar  SID 
programs  associated  with  various 
transport  category  airplanes  (including 
the  Lockheed  Model  L-188  series, 
McDonnell  Douglas  Model  DC-9  series, 
and  McDonnell  Douglas  Model  DC-10 
series).  Paragraph  (a)  of  the  final  rule 
has  been  revised  to  extend  the 
compliance  time  to  12  months. 

One  commenter  requests  the  deletion 
of  “Revision  A’’  firom  the  reference  to 
“Lockheed  Drawing  1647194’’  in 
paragraph  (a)(5)  of  the  proposal.  The 
commenter  states  that  this  change 
would  allow  operators  to  discard 
Revision  A  after  subsequent  revisions  of 
the  drawings  have  been  issued  by 
Lockheed. 

The  FAA  concurs.  The  purpose  of 
paragraph  (a)(5)  of  the  final  rule  is  to 
point  out  where,  specifically,  in  the 
Lockheed  Document,  an  operator  may 
find  non-destructive  inspection 
techniques  that  are  acceptable  methods 
for  accomplishing  the  inspections 
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required  by  this  AD.  Since  paragraph 
(a)(5)  of  the  final  rule  references 
Appendix  VI  of  the  Lockheed  Document 
Nmnber  LG92ER0060,  “L-1011-385 
Series  Supplemental  Inspection 
Docvunent,’’  the  FAA  finds  that  it  is 
unnecessary  to  reference  Lockheed 
Drawing  1647194.  Therefore,  the 
parenthetical  reference  to  “Revision  A 
of  Lockheed  Drawing  1647194”  has 
been  deleted  from  paragraph  (a)(5)  of 
the  final  rule. 

One  commenter  requests  a  revision  to 
proposed  paragraph  (b)  to  permit 
approval  of  repairs  by  manufacturer’s 
Designated  Engineering  Representatives 
(DER)  or  organizations  that  hold  a 
Special  Federal  Aviation  Regulation 
(SFAR)  36  authorization. 

The  FAA  does  not  concur.  While  it  is 
true  that  DER’s  and  SFAR  36-authorized 
organizations  are  authorized  to  approve 
certain  repairs  of  cracks  that  are  found 
during  routine  maintenance  or 
opportunity  inspections,  the  FAA 
considers  that  cracking  detected  during 
any  inspection  of  structurally  significant 
details  (SSD),  required  by  this  AD  (and 
the  SID  program),  is  an  indication  of  an 
airworthiness  concern  that  is  complex 
in  nature.  It  is  crucial  that  the  FAA  be 
aware  of  all  repairs  made  to  SSD’s  or  to 
their  configmation. 

Where  repair  data  do  not  exist,  it  is 
essential  that  the  FAA  have  feedback  as 
to  the  type  of  repairs  being  made.  Given 
that  new  relevant  issues  might  possibly 
be  revealed  during  this  process,  it  is 
imperative  that  the  FAA  have  such 
feedback.  Only  by  reviewing  repair 
approvals  can  the  FAA  be  assured  of 
this  feedback  and  of  the  adequacy  of  the 
repair  methods.  The  FAA  has 
determined  that  standardization  and 
continuity  of  repair  approvals  can  best 
be  maintained  by  having  one  single 
point  of  approval  for  all  repairs  of 
cracks  in  SSD’s  identified  during  SED 
inspections  required  by  this  AD.  Since 
the  Manager  of  the  Atlanta  Aircraft 
Certification  Office  (AGO)  is 
accoimtable  for  the  primary  oversight 
for  the  actions  regarding  this  AD,  it  is 
appropriate  that  he  be  this  single  point 
of  approval.  His  involvement,  therefore, 
is  warranted  in  the  development  and 
approval  of  repairs. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
mistmderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  'The  FAA 
points  out  that  all  eiirplanes  identified  in 
the  appUcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
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has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  186 
Lockheed  Model  L-1011-385-1  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
100  airplanes  of  U.S.  registry  and  5  U.S. 
operators  will  be  affected  by  this  AD. 

Incorporation  of  the  SID  into  an 
operator’s  maintenance  program  will 
t^e  approximately  550  work  hours,  and 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  to  incorporate  the  SID  into 
an  operator’s  maintenance  program  is 
estimated  to  be  $165,000,  or  $33,000  per 
operator. 

Initially,  the  FAA  estimated  that  it 
would  take  293  work  hoiu:«  to 
accomplish  the  28  inspections  specified 
in  the  SBD,  at  an  average  labor  rate  of 
$60  {}er  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
for  the  first  year  was  initially  estimated 
to  be  $1,758,000,  or  $17,580  per 
airplane. 

However,  the  FAA  has  been  advised 
that  the  terminating  modification  for  the 
inspections  of  SSD  53-2-1,  which  is 
described  in  the  Lockheed  Document, 
has  been  accomplished  on  the  entire 
U.S.  fleet  of  Model  L-1011-385-1  series 
airplemes.  Therefore,  the  inspections 
associated  with  SSD  53-2-1,  which 
would  have  required  48  work  hours  per 
airplane  to  accomplish,  will  not  need  to 
be  performed.  In  light  of  this,  the  cost 
impact  for  the  initial  inspections 
required  by  this  AD  is  now  only 
$1,470,000,  or  $14,700  per  airplane. 

■The  recurring  (inspection)  cost  impact 
on  the  affected  operators  is  estimated  to 
be  52  work  hours  per  airplane  at  an 
average  labor  cost  of  $60  per  work  hour. 
Based  on  these  figures,  the  annual 
recurring  cost  of  this  AD  is  estimated  to 
not  exceed  $312,000  for  the  affected 
U.S.  fleet,  or  $3,120  per  airplane. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 


sometimes  expensive.  Because  AD’s 
require  specific  actions  to  address 
specific  imsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 

In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  imsafe 
condition,  this  means  that  the  original 
cost-beneficial'level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action’’  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-20-04  Lockheed:  Amendment  39-9382. 
Docket  93-NM-219-AD. 

Applicability:  All  Model  L-1011-385-1,  L- 
1011-385-1-14,  and  L-1011-385-1-15 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD. 

In  no  case  does  the  presence  of  any 
modification,  alteration,  or  repair  remove  any 
airplane  from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  fatigue 
cracking  that  could  compromise  the 
structiual  integrity  of  these  airplanes, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  incorporate  a  revision  into 
the  FAA-approved  maintenance  inspection 
program  which  provides  for  inspection(s)  of 
the  structurally  significant  details  (SSD) 
defined  in  Lockheed  Document  Number 
LG92ER0060,  “L-1011-385  Series 
Supplemental  Inspection  Document,”  revised 
January  1994. 

(1)  The  initial  inspection  for  each  SSD 
must  be  performed  within  one  repeat  interval 
after  the  effective  date  of  this  AD,  or  prior  to 
the  threshold  specified  in  the  Lockheed 
Document  for  that  SSD,  whichever  occurs 
later. 
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(2)  A  10  percent  deviation  from  the 
repetitive  interval  specified  in  the  Lockheed 
Document  for  that  SSD  is  acceptable  to  allow 
for  planning  and  scheduling  time. 

(3)  If  the  Lockheed  Document  specifies  that 
inspection  of  any  SSD  he  performed  at  every 
“C”  check,  those  inspections  must  be 
performed  at  intervals  not  to  exceed  5,000 
hours  time-in-service  or  2,500  flight  cycles, 
whichever  occurs  earlier. 

(4)  If  the  Lockheed  Document  specifies 
either  the  initial  inspection  or  the  repetitive 
inspection  intervals  for  any  SSD  in  terms  of 
fli^t  hours  or  flight  cycles,  the  inspection 
shall  be  performed  prior  to  the  earlier  of  the 
terms  (whichever  occurs  first  on  the  airplane: 
either  accumulated  number  of  flight  hours,  or 
accumulated  number  of  flight  cycles). 

(5)  The  non-destructive  inspection 
techniques  referenced  in  Appendix  VI  of  the 
Lockheed  Document  provide  acceptable 
methods  for  accomplishing  the  inspections 
required  by  this  AD. 

(b)  If  any  cracking  is  found  in  any  SSD, 
prior  to  further  flight,  repair  in  accordance 
with  either  paragraph  (b)(1),  (b)(2),  or  (b)(3) 
of  this  AD: 

(1)  In  accordance  with  the  applicable 
service  bulletin  referenced  in  Lockheed 
Document  Number  LG92ER0060,  “L-1011- 
385  Series  Supplemental  Inspection 
Document,”  revised  January  1994;  or 

(2)  In  accordance  with  the  Structmral 
Repair  Manual;  or 

(3)  In  accordance  with  a  method  approved 
by  the  Manager,  Atlanta  Aircraft  Certification 
Office  (AGO),  FAA,  Small  Airplane 
Directorate. 

(c)  Within  30  days  after  returning  the 
airplane  to  service,  subsequent  to 
accomplishment  of  the  inspection(s) 
specified  in  Loclmeed  Document  Number 
LG92ER0060,  “1^1011-385  Series 
Supplemental  Inspection  Document,”  revised 
January  1994,  submit  a  report  of  the  results 
(positive  or  negative)  of  the  inspection(s)  to 
Lockheed  in  accordance  with  Section  V., 

Data  Reporting  System  (DRS),  of  the 
Lockheed  Document.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  incorporation  of  the  revision  and 
reporting  requirements  shall  be  done  in 


accordance  with  Lockheed  Document 
Number  LG92ER0060,  “L-101 1-385  Series 
Supplemental  Inspection  Document,”  revised 
January  1994,  whicTi  contains  the  following 
list  of  effective  pages: 


Page  No. 

Revision 

level 

shown  on 

Date 

shown  on 

page 

page 

List  of  active  pages, 
pages  1-2. 

None  . 

None. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693,  Zone  0755,  2251  Lake 
Park  Drive,  Smyrna,  Georgia  30080.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 

SW.,  Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certifrcation  Office,  Small 
Airplane  Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
November  2, 1995. 

Issued  in  Renton,  Washington,  on 
September  20, 1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-23810  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  4910-13-U 

14  CFR  Part  97 

[Docket  No.  28341;  Arndt  No.  1687] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  vmder  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 


Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SLAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription^— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  6ue  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington,  DC'20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedmes  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  medce  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
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Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  dmration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  appUed  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 


(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circvunstances 
which  created  the  need  for  all  these 
SIAP  eunendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  maMng  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  weirrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For.  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Effective  Upon  Pubucation 


List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  September 
22, 1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120, 44701,  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25,  97.27, 97.29,  97.31,  97.33, 
97.35  [Amended) 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

08/24/95 

VT 

Springfield . 

Springfield/Hartness 

State. 

5/4462 

NDB  OR  GPS-A  AMDT  5... 

08/24/95 

VT 

Springfield . 

Springfield/Hartness 

State. 

5/^63 

LOC-A  AMDT  4... 

08/29/95 

TX 

Dumas . 

Moore  County  . . 

5/4779 

VOR/DME  OR  GPS-A  AMDT  5. . 

08/31/95 

Ml 

Oscoda  . 

Oscoda-Wurtemith . 

5/4650 

VOR  OR  GPS  RWY  6  ORIG-A... 

08/31/95 

Ml 

Oscada  . 

nsooda-Wurtsmith  . 

5/4651 

ILS/DME  RWY  24  ORIG. . 

08/31/95 

NV 

Reno  . 

Tahoe  Inti . 

5/4647 

ILS  RWY  16R  AMDT  9... 

08/31/95 

NV 

Reno  . . . . 

Tahoe  Inti  . . 

5/4648 

LOC-2  RWY  16R  AMDT  5... 

09/06/95 

NC 

Chapel  Hill  . 

Horace  Williams . 

5/4822 

VOR/DME  OR  GPS  RWY  27,  ORIG-A... 
ILS  RWY  10R  AMDT  6... 

09/07/95 

PA 

Pittsburgh . 

Pittsburgh  Inti . . 

5/4837 

09/07/95 

VA 

Hot  Springs . 

Ingalls  Field . 

5/4835 

ILS  RWY  24  AMDT  1... 

09/11/95 

lA 

Charles  City . 

Charles  City  Muni  . 

5/4931 

LOC  RWY  12,  ORIG-B... 

09/11/95 

lA 

Charles  City  . . . 

Charles  City  Muni  . 

5/4932 

NDB  OR  GPS  RWY  12,  ORIG-B... 

NDB  RWY  4L  AMDT  2B... . 

09/11/95 

OH 

Wilmington  . 

Airborne  Airpark . 

5/4951 

09/11/95 

OH 

Wilmington  . 

Airborne  Airpark . 

5/4952 

VOR  OR  GPS  RWY  4  AMDT  5A... 

09/11/95 

OH 

Wilmington  . 

Airborne  Airpark . 

5/4953 

VOR/DME  OR  GPS  RWY  22  AMDT  4... 

09/11/95 

OH 

Wilmin^on  . 

Airborne  Airpark . 

5/4954 

ILS  RWY  22  AMDT  3... 

09/11/95 

OH 

Wilmington  . 

Airborne  Airpark . 

5/4955 

ILS  RWY  4  AMDT  2... 

NDB  OR  GPS  RWY  19,  AMDT  3A... 

09/11/95 

TN 

Fayetteville . 

Fayetteville  Muni . 

5/4947 

09/11/95 

TN 

Fayetteville  . 

Fayetteville  Muni . 

5/4948 

SDF  RWY  19,  AMDT  2A... 

VOR/DME  OR  GPS  RWY  1  ORIG-A  .. 

09/11/95 

TN 

Fayetteville . 

Fayetteville  Muni . 

5/4949 

09/14/95 

Ml 

Harbor  Springs . 

Harbor  Springs . 

5/5011 

VOR  OR  GPS-A  AMDT  1...' 

09/14/95 

Ml 

Mackinac  Island . 

Mackinac  Island . 

5/5012 

VOR/DME  OR  GPS-A  AMDT  8... 

09/15/95 

OH 

Wilmington  . 

Airborne  Airpark . 

5/5045 

NDB  RWY  22,  AMDT  7... 

VOR  RWY  22,  AMDT  4...  ^ 

ILS  RWY  32,  AMDT  4... 

09/15/95 

OH 

Wilmington  . 

Airborne  Airpark . 

5/5046 

09/19/95 

FL 

Sarasota-Bradenton  ... 

Bradenton  Inti  . 

5/5115 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

09/19/95 

NC 

Hickory . 

Hickory  Regional . 

5/5139 

NDB  OR  GPS  RWY  24,  AMDT  4A... 

09/19/95 

OR 

McMinnville  . 

McMinnvillA  Muni  . 

5/5125 

ILS  RWY  22,  AMDT  3... 

VOR  OR  GPS  RWY  13  AMDT  2... 

VOR  OR  GPS  RWY  31  AMDT  1... 

NDB  RWY  32  ORIG... 

09/20/95 

TX 

Houston . 

Hniistnn  Gy|f  . 

5/5154 

09/20/95 

TX 

Houston . 

Houston  Gulf . 

5/5155 

09/20/95 

Wl 

Shell  Lake . 

Shell  Lake  Muni . 

5/5151 

[FR  Doc.  95-24549  Filed  10-2-95;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28340;  Arndt  No.  1686] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  the  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Ae  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  fi-om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 


Independence  Avenue,  SW., 

Washington,  DC  20591;  dr 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington,  DC 
20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  FUght  Procedvues 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
■  of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 


identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  them  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procediure  before  adopting 
these  SIAPs  cire  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  and  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  For  the  same  reason,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  September 
22, 1995. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedxues,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120, 44701,  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25,  97.27,  97.29, 97.31,  97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

. . .  Effective  October  12,  1995 

Boston,  MA,  General  Edward  Lawrence 
Logan  Inti,  LOC  2  RWY  4R,  Orig, 
CANCELLED 

Boston,  MA,  General  Edward  Lawrence 
Logan  Inti,  ILS  RWY  4R,  Arndt  9 
Worcester,  MA,  Worcester  Muni,  VOR/ 
DME  RWY  33,  Orig 
Worcester,  MA,  Worcester  Muni,  LOC 
RWY  29,  Arndt  2,  CANCELLED 
Worcester,  MA,  Worcester  Muni,  NDB 
OR  GPS  RWY  11,  Arndt  20 
Worcester,  MA,  Worcester  Mimi,  NDB 
OR  GPS  RWY  29.  Arndt  12 
Worcester,  MA,  Worcester  Muni,  ILS 
RWY  11,  Arndt  21 

Worcester,  MA,  Worcester  Muni,  ILS 
RWY  29,  Orig 

Charleston,  SC,  Charleston  Executive, 
GPS  RWY  9.  Orig 

Selmer,  TN,  Robert  Sibley,  VOR/DME- 
A,  Orig 

. . .  Effective  November  9,  1995 

Fort  Lauderdale,  FL,  Fort  Lauderdale 
Executive,  VOR/DME  RNAV  RWY  8. 
Arndt  3A,  CANCELLED 


Fort  Lauderdale,  FL,  Fort  Lauderdale 
Executive,  VOR/DME  RNAV  or  GPS 
RWY  8,  Orig 

Leesburg,  FL,  Leesburg  Muni,  NDB 
RWY  31.  Orig 

Miami,  FL,  Kendall-Tamiami  Executive, 
NDB  or  GPS  RWY  9R,  Amdf  1 
Miami,  FL,  Kendall-Tamiami  Executive, 
ILS  RWY  9R,  Arndt  8 
Miami,  FL,  Miami  Inti,  VOR  or  GPS 
RWY  12,  Arndt  29,  CANCELLED 
Miami,  FL,  Miami  Inti,  VOR  or  GPS 
RWY  30.  Arndt  8,  CANCELLED 
Miami.  FL,  Miami  Inti,  NDB  RWY  9L, 
Arndt  lA.  CANCELLED 
Miami,  FL,  Miami  Inti,  NDB  RWY  27R. 

Orig-A,  CANCELLED 
Miami,  FL,  Miami  Inti,  ILS  RWY  9L, 
Arndt  28 

Miami,  FL,  Miami  Inti,  ILS  RWY  9R, 
Arndt  8 

Miami,  FL.  Miami  Inti,  ILS  RWY  12, 
Arndt  3 

Miami,  FL,  Miami  Inti,  VOR/DME  or 
GPS  RWY  9L,  Arndt  10,  CANCELLED 
Pompano  Beach,  FL,  Pompano  Beach 
Airpark,  VOR  RWY  14,  Arndt  8A, 
CANCELLED 

Ames,  LA,  Ames  Mimi,  VOR  OR  GPS 
RWY  31,  Arndt  9 

Ames,  lA,  Ames  Muni,  LOC  RWY  1, 
Arndt  1 

Ames,  LA,  Ames  Muni,  NDB  OR  GPS 
RWY  1,  Arndt  1 

Ames,  lA,  Ames  Mimi,  NDB  OR  GPS 
RWY  13,  Arndt  4 

Ames,  LA,  Ames  Muni,  NDB  RWY  31, 
Arndt  10 

Grirmell,  LA,  Grinnell  Regional,  NDB  OR 
GPS  RWY  13,  Arndt  1 
Grirmell,  LA,  Grirmell  Regional,  NDB 
RWY  31,  Arndt  1 

Grirmell,  LA,  Grirmell  Regional,  VOR/ 
DME  OR  GPS  RWY  31.  Arndt  2 
Knoxville,  LA,  Knoxville  Muni,  NDB  OR 
GPS  RWY  15,  Arndt  6 
Knoxville,  LA,  Knoxville  Muni,  NDB  OR 
GPS  RWY  33,  Arndt  5 
Marshalltovm,  LA,  Marshalltown  Muni, 
GPS  RWY  12,  Orig 
Perry,  LA,  Perry  Muni,  NDB  OR  GPS 
RWY  13,  Arndt  2 

Perry,  LA,  Perry  Muni,  NDB  OR  OPS 
RWY  31,  Arndt  5 

Clay  Center,  KS,  Clay  Center  Muni,  GPS 
RWY  17,  Orig 

Frenchville,  ME,  Northern  Aroostook 
Regional,  NDB  or  GPS  RWY  32,  Arndt 
5 

Cut  Bank,  MT,  Cut  Bank  Muni,  GPS 
RWY  31,  Orig 

Reno,  NV,  Reno/Stead,  NDB  or  GPS-4^, 
Orig,  CANCELLED 

Reno,  NV,  Reno/Tahoe  Inti,  NDB  or  GPS 
RWY  16R,  Arndt  5,  CANCELLED 
Concord,  NC,  Concord  Regional,  ILS 
RWY  20,  Orig 

Chamberlin,  SD,  Chamberlin  Muni,  GPS 
RWY  31,  Orig 


Breckenridge,  TX,  Stephens  County, 
GPS  RWY  35,  Orig 
Marshall,  TX,  Harrison  County,  GPS 
RWY  33.  Orig. 

Note:  Sandpoint,  ID,  Davb  Wall  Field, 
NDB/DME-C,  Orig.  and  LOC/DME-A,  Orig, 
Published  in  TL95~18,  EFFECTIVE  12  Oct 
95,  are  rescinded. 

Note:  Spokane,  WA,  Felts  Field,  GPS-A, 
Orig,  Published  in  TL95-19,  EFFECTIVE  12 
Oct  95,  is  rescinded. 

[FR  Doc.  95-24548  Filed  10-2-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Ceftiofur 
Sterile  Powder  For  Injection 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  The 
Upjohn  Co.  The  supplemental  NADA 
provides  for  veterinary  prescription  use 
of  a  reconstituted  ceftiofur  sterile 
powder  for  injection  for  the  treatment  of 
acute  bovine  interdigital  necrobacillosis 
(foot  rot,  pododermatitis)  in  cattle. 
EFFECTIVE  DATE:  October  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1659. 
SUPPLEMENTARY  information:  The 
Upjohn  Co.,  7000  Portage.Rd., 
Kalamazoo,  MI  49001,  filed  a 
supplemental  NADA  140-338,  which 
provides  for  veterinary  prescription  use 
of  Naxcel®  (ceftiofur  sodium)  sterile 
powder  for  intramuscular  use  in  cattle 
for  the  treatment  of  acute  bovine 
interdigital  necrobacillosis  (foot  rot, 
pododermatitis)  associated  with 
Fusobacterium  necrophorum  and 
Bacteroides  melaninogenicus.  The 
reconstituted  drug  contains  the 
equivalent  of  50  milligrams  (mg)  of 
ceftiofur  per  milliliter  used  at  0.5  to  1.0 
mg/pound  of  body  weight  once  daily  for 
up  to  5  days.  The  supplemental  NADA 
is  approved  as  of  August  24, 1995,  and 
the  regulations  are  amended  in  21  CFR 
522.313(d)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 
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In  accordance  with  the  heedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Bremch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  emd  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  qualifies  for  a  3-year  marketing 
exclusivity  begiiming  August  24, 1995, 
because  the  application  contains  reports 
of  new  clinical  or  field  investigations 
(other  than  bioequivalence  or  residue 
studies)  and,  in  the  case  of  food 
producing  animals,  humem  food  safety 
studies  (other  than  bioequivalence  or 
residue  studies)  essential  to  the 
approval  and  conducted  or  sponsored 
by  the  applicant.  The  exclusivity 
applies  only  to  the  new  indication 
which  is  the  subject  of  this  supplement. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hiiman  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.313  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (d)(l)(ii)  to  read  as  follows: 

§  522.31 3  Ceftiof ur  sterile  powder  for 
injection. 

***** 

(d)  *  *  * 

(1)  *  *  * 


(ii)  *  *  *  Also,  for  the  treatment  of 
acute  bovine  interdigitial 
necrobacillosis  (foot  rot, 
pododermatitis)  associated  with 
Fusobacterium  necrophomm  and 
Bacteroides  melaninogenicus. 
***** 

Dated:  September  25, 1995. 

Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 

IFR  Doc.  95-24593  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  4160-01-f 

-DEPARTMENT  OF  STATE 

22  CFR  Part  92 
[Public  Notice  2265] 

Bureau  of  Consular  Affairs;  Notarial 
and  Related  Services 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Consular 
Affairs  is  amending  its  notarial 
regulations  to  authorize  certain  U.S. 
citizen  employees  of  the  Department  of 
State  who  are  not  diplomatic  or 
consular  officers,  but  who  have  been 
designated  by  the  Deputy  Assistant 
Secretary  for  Overseas  Citizen  Services, 
to  perform  notarial  services  overseas. 
EFFECTIVE  DATE:  This  rule  takes  effect 
October  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmen  A.  DiPlacido,  or  Michael 
Meszaros,  Overseas  Citizens  Services, 
Department  of  State,  202-647-3666  or 
202-647-4994. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  section  127(b)  of  the 
Foreign  Relations  Authorization  Act, 
Fiscal  Years  1994-1995,  Pub.  L.  103- 
236,  April  30, 1994.  Section  127(b) 
authorizes  the  Secretary  of  State  to 
promulgate  regulations  providing  for  the 
designation  of  U.S.  citizen  employees  of 
the  Department  of  State  to  perform  in 
foreign  countries  notarial  services 
authorized  to  be  performed  by  consular 
officers.  The  Department’s  new 
authority  imder  section  127(b)  will 
allow  it  to  supplement  the  staff 
available  to  perform  notarial  services  at 
posts  abroad  with  designated  U.S. 
citizen  State  Department  employees 
who  are  not  consular  officers,  thereby 
providing  prompt,  efficient  services  to 
the  public  and  freeing  consular  officers 
to  focus  more  of  their  efforts  on  other 
demands  on  our  overseas  posts. 

Consular  and  other  diplomatic  officers 
will  still  perform  notarial  functions  as 
needed. 


The  Secretary’s  authority  providing 
for  the  designation  of  the  officers  was 
delegated  to  the  Assistant  Secretary  for 
Consular  Affairs  on  September  20, 1994. 
The  final  rule  will  further  delegate  that 
authority  to  the  Deputy  Assistant 
Secretary  for  Overseas  Citizens  Services. 

The  rule  was  published  as  a  proposed 
rule  on  December  16, 1994,  with  pubhc 
comments  due  by  January  17, 1995  (59 
FR  64,881).  In  addition  to  publication  in 
the  Federal  Register,  the  Department  of 
State  mailed  copies  of  the  proposed 
regulations  to  appropriate  notarial 
officials  in  the  states  and  territories. 
Copies  were  also  mailed  to  private 
organizations  which  may  have  had  an 
interest  in  the  proposed  regulations, 
such  as  the  National  Notary  Association 
and  the  International  Law  section  of  the 
American  Bar  Association. 

Discussion  of  Conunents  and  Changes 

The  Department  of  State  received  two 
public  comments  on  the  proposed 
regulations.  The  National  Notary 
Association  pointed  out  an  issue 
concerning  the  proposed  §  92.4’s 
requirement  that  all  notarizing  officers 
“perform  any  notarial  act  which  any 
notary  public  is  required  or  authorized 
by  law  to  perform  within  the  United 
States.’’  The' Association  suggested  that 
this  provision:  . 

May  prove  problematic,  since  Notaries  in 
Maine,  Florida  and  South  Carolina  have 
authority  to  perform  marriages,  and,  in 
Louisiana,  they  have  essentially  the  same 
duties  and  authority  as  attorneys.  Further,  in 
some  states  Notaries  have  certain  peculiar 
duties  which  the  State  Department’s 
notarizing  officers  may  not  be  prepared  to 
perform,  including  protests  and  the 
certification  of  an  event  or  act.” 

The  Association  suggested  that  §  92.4 
be  further  amended  to  specify  exactly 
the  notarial  acts  that  notarizing  officers 
may  perform:  *  *  to  administer,  take 

or  execute  oaths,  affirmations, 
acknowledgments,  proofs,  affidavits  and 
depositions,  except  as  limited  by 
§92.1.” 

The  Department  thanks  the  National 
Notary  Association  for  taking  the  time 
and  effort  to  review  our  proposed 
regulations.  The  language  it  is 
concerned  about  in  fact  predates  the 
proposed  amendments,  however,  and 
closely  tracks  the  actual  wording  of  22 
U.S.C.  4215  and  22  U.S.C.  4221,  which 
are  the  statutes  that  authorize 
employees  of  the  State  Department  to 
perform  notarial  acts.  Moreover,  the 
Department  has  always  understood 
these  two  authorizing  statutes  to  use  the 
term  “notarial  act”  in  the  traditional 
sense  of  the  word.  Thus  the  Department 
believes  that  the  statutes  encompass 
notarial  acts  as  specified  by  statute  in  a 
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majority  of  the  States,  but  not  all  the 
acts  that  a  notary  may  perform  in  every 
state.  In  some  states  (imder  common 
law)  the  duties  of  the  notary  public  were 
expanded  over  time,  so  that  notaries 
basically  performed  the  functions  of  a 
justice  of  the  peace.  A  minority  of  these 
states  (Maine,  Florida  and  South 
Carolina,  according  to  the  Association) 
then  codified  some  of  these  functions, 
one  of  them  being  the  celebration  of  a 
marriage.  The  Department -understands, 
however,  that  in  effect  these  few  States 
have  authorized  notaries  to  perform  acts 
that  are  not  notarial,  at  least  not  in  the 
traditional  sense  or  the  sense  authorized 
in  the  majority  of  the  states  or  by  22 
U.S.C.  4215  and  4221.  Thus,  the 
Department  does  not  believe  that  22 
U.S.C.  4215  and  4221  or  its  notarial 
regulations  provide  a  basis  to  authorize 
its  consular  or  other  notarial  officers  to 
perform  such  extraordinary  acts  that  are 
more  typically  associated  with  Justices 
of  the  Peace  or  attorneys.  Support  for 
this  view  is  foimd  in  the  definition  of 
a  notary  public  in  one  commonly  cited 
source: 

A  notary  public  is  defined  as  a  public, 
civil,  or  ministerial  officer,  and  an  impartial 
agent  of  the  state,  who  in  the  performance  of 
his  duties,  exercises  a  delegation  of  the 
state’s  sovereign  power,  as  in  attesting  the 
genuineness  of  any  deeds  or  writings  in  order 
to  render  them  available  as  evidence  of  the 
facts  therein  contained,  and  in  administering 
oaths  and  attesting  to  the  authenticity  of 
signatures. 

58  AM.  JUR.  2D  Notaries  Public  section  1 
(1995). 

We  do  agree,  however,  that  a  change 
in  the  wording  of  the  Department’s 
regulations  would  be  useful  to  ensure 
that  there  is  no  misunderstanding  of  the 
notarial  authorities  of  Department 
officials.  Given  our  understanding  that 
22  U.S.C.  4215  and  4221  authorize  the 
performance  of  oaths,  affirmations  and 
other  ministerial  duties  of  notaries,  not 
extraordinary  acts  (such  as  celebrating  a 
marriage)  which  are  not  traditional 
notarial  acts  and  which  are  authorized 
by  a  minority  of  the  states,  we  have 
substituted  for  the  first  sentence  of 
Section  92.4(a)  the  following  three 
sentences: 

All  notarizing  officers  are  required, 
when  application  is  made  to  them 
within  the  geographic  limits  of  their 
consular  district,  to  administer  to  and 
take  from  any  person  any  oath, 
affirmation,  affidavit,  or  deposition,  and 
to  perform  any  notarial  act  which  any 
notary  public  is  required  or'authorized 
by  law  to  p>erform  within  the  United 
States.  The  term  “notarial  act’’  as  used 
herein  shall  not  include  the 
performance  of  extraordinary  acts,  such 
as  marriages,  that  have  not  been 


traditionally  regarded  as  notarial, 
notwithstanding  that  notary  publics 
may  be  authorized  to  perform  such  acts 
in  some  of  the  states  of  the  United 
States.  If  a  request  is  made  to  perform 
an  act  that  the  notarizing  officer  believes 
is  not  properly  regarded  as  notarial 
within  the  meaning  of  this  regulation, 
the  officer  shall  not  perform  the  act 
unless  expressly  authorized  by  the 
Department  upon  its  determination  that 
the  act  is  a  notarial  act  within  the 
meaning  of  22  U.S.C.  4215  and  4221. 

Another  comment  was  received  from 
the  Office  of  Inspection  of  Notarial 
Deeds,  Tribunal  Supremo,  Puerto  Rico: 

We  foresee  no  difficulties  with  the 
implementation  of  this  rule  with  the 
exceptions  provided.  However,  (it  is] 
respectfully  requested  (that  the  Department] 
consider  in  the  rule  whether  the  documents 
which  bear  the  signature  of  a  designated 
employee  in  his  official  capacity  similar  to  a 
consular  officer,  require  or  not  to  be 
accompanied  by  a  certification  stating  that 
the  signature  of  the  designated  ^nployee  is 
genuine  and  that  the  signer  has  the  official 
capacity  to  sign  the  document. 

The  issue  of  whether  a  certification 
would  need  to  accompany  any  notarial 
act  performed  by  a  designated  State 
Department  employee  has  been 
considered.  Due  to  the  fact  that  om 
designated  employees  will  have  the 
same  statutory  authority  as  a  consular 
officer,  the  Department  has  concluded 
that  attaching  such  certificates  to 
notarial  acts  performed  by  designated 
employees  will  not  be  necessary.  The 
Department  will  maintain  records  of 
employees  designated  imder  these 
regulations  to  ensure  that  their  official 
acts  can  subsequently  be  verified  if 
questioned,  for  example,  in  litigation. 

As  noted  when  this  rule  was  first 
proposed,  the  new  regulation  does  not 
provide  for  desigiiated  U.S.  citizen  State 
Department  employees  to  perform 
authentications,  but  the  Department 
hopes  to  be  able  to  extend  the  rule  to 
encompass  authentications  in  the 
future.  The  authentication  of  documents 
for  use  in  civil  proceedings  in  the 
federal  coiuts  is  currently  governed  by 
Rule  44(a)(2)  of  the  Federal  Rules  of 
Civil  Procedme.  It  is  imclear  whether 
that  rule  can  be  read  to  include 
authentications  performed  by  non- 
consular  officer  U.S.  citizen  employees 
designated  by  the  Department  to 
perform  notarial  services.  The  Bvueau 
for  Consular  Affairs  plans  to  initiate 
consultations  with  the  appropriate 
judicial  officials  to  clarify  the 
interpretation  of  Rule  44  and,  if 
necessary,  to  ask  that  Rule  44  be 
amended  to  encompass  all  notarial 
officials  imder  this  proposed  rule, 
thereby  permitting  further  amendments 


to  the  Department’s  notarial  regulations 
to  include  authentications. 

Similarly,  the  regulation  does  not 
allow  the  designated  employees  to 
perform  notarial  services  in  connection 
with  patents  and  patent  applications. 

The  taking  of  oaths  regarding  patent 
applications  is  governed  by  35  U.S.C. 

115,  which  provides  for  patent 
application  oaths  to  be  administered  by 
“diplomatic  and  consular  officers.’’  The 
Department  of  State  is  now  seeking  an 
amendment  to  the  statute  to  permit 
notarial  officers  to  accept  patent 
applications. 

Another  service  which  designated 
employees  are  unable  to  perform  is  the 
taking  of  testimony  in  any  criminal 
action  or  proceeding  pursuant  to  a 
commission  issued  by  a  court  in  the 
United  States.  Such  testimony  is 
governed  by  18  U.S.C.  3492,  which 
authorizes  consular  officers  to  receive 
commissions  to  take  testimony.  Again, 
the  Department  is  now  seeking  an 
ameni^ent  to  the  statute  to  permit 
notarial  officers  to  permit  notarizing 
officers  to  receive  commissions  to 
authenticate  documents  and  take 
testimony. 

The  acceptability  of  notarials 
performed  by  designated  U.S.  citizen 
State  Department  employees  for  State 
law  purposes  is  of  course  governed  by 
the  laws  of  the  various  states.  The 
Department  hopes  that  emy  State  laws 
that  do  not  allow  acceptance  of  such 
notarials  will  be  amended  as  necessary 
to  achieve  this  result,  and  will  be 
inviting  consultations  to  this  end. 

The  Department  believes  that,  with 
these  qualifications,  notarials  performed 
by  designated  U.S.  citizen  State 
Department  employees  will  be 
acceptable  for  all  purposes,  and 
particularly  for  all  Federal  law 
purposes.  The  Bureau  of  Consular 
Affairs  will  be  consulting  with  other 
interested  federal  agencies  to  ensure  this 
result  to  the  extent  possible  consistent 
with  current  statutory  authorities. 

This  regulation  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  o^  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  It  will  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  This  rule  has 
been  reviewed  as  required  under  E.O. 
12778  and  certified  to  be  in  compliance 
therewith.  This  rule  is  exempt  fi’om 
review  under  E.O.  12866  but  is 
consistent  therewith  and  is  being  shared 
with  potentially  interested  federal 
agencies  to  ensure  that  they  are  aware 
of  the  changes  it  will  entail  in  consular 
operations. 
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List  of  Subjects  in  22  CFR  Part  92 

Notarial  and  Related  Services. 

For  the  reasons  set  out  in  the 
preamble,  22  CFR  part  92  is  amended  as 
follows: 

PART  92— NOTARIAL  AND  RELATED 
SERVICES 

1.  The  authority  citation  for  part  92  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  2658,  unless 
otherwise  noted. 

§92.1  [Amended] 

2.  Section  92.1(d)  is  added  to  read  as 
follows: 

***** 

(d)  For  purposes  of  this  part,  except 
§§  92.36  through  92.42  relating  to  the 
authentication  of  doctmients,  the  term 
“notarizing  officer”  includes  consular 
officers,  officers  of  the  Foreign  Service 
who  are  secretaries  of  embassy  or 
legation  under  Section  24  of  the  Act  of 
August  18, 1856, 11  Stat.  61,  as 
amended  (22  U.S.C.  4221),  emd  such 
U.S.  citizen  Department  of  State 
employees  as  the  Deputy  Assistant 
Secretary  of  State  for  Overseas  Citizens 
Services  may  designate  for  the  purpose 
of  performing  notarial  acts  overseas 
pursuant  to  section  127(b)  of  the  Foreign 
Relations  Authorization  Act,  Fiscal 
Years  1994-1995,  Pub.  L.  103-236, 

April  30, 1994  (“designated 
employees”).  The  aufiiority  of 
designated  employees  to  perform 
notarial  services  shall  not  include  the 
authority  to  perform  authentications,  to 
notarize  patent  applications,  or  take 
testimony  in  a  criminal  action  or 
proceeding  pmsuant  to  a  commission 
issued  by  a  court  in  the  United  States, 
but  shall  otherwise  encompass  all 
notarial  acts,  including  but  not  limited 
to  administering  or  tal^g  oaths, 
affirmations,  affidavits  or  depositions. 

The  notarial  authority  of  a  designated 
employee  shall  expire  upon  termination 
of  ^e  employee’s  assignment  to  such 
duty  and  may  also  be  terminated  at  emy 
time  by  the  Deputy  Assistant  Secretary 
for  Overseas  Citizen  Services. 

3.  Section  92.2  is  revised  to  read  as 
follows: 

§  92.2  Description  of  overseas  notariai 
functions  of  the  Department  of  State,  record 
of  acts. 

The  overseas  notarial  function  of 
notarizing  officers  of  the  Department  of 
State  is  similar  to  the  function  of  a 
notary  pubUc  in  the  United  States.  See 
§  22.5(b)  of  this  chapter  concerning  the 
giving  of  receipts  for  fees  collected  and 
the  maintenemce  of  a  register  serving  the 
same  piurposes  as  the  record  which 


notaries  are  usually  expected  or 
required  to  keep  of  their  official  acts. 

4.  Section  92.4  is  amended  by  revising 
the  heading  and  paragraphs  (a),  (b)  and 
(c)  to  read  as  follows: 

§  92.4  Authority  of  notarizing  officers  of 
the  Department  of  State  under  Federai  iaw. 

(a)  All  notarizing  officers  are  required, 
when  application  is  made  to  them 
within  the  geographic  limits  of  their 
consular  district,  to  administer  to  and 
take  fi:om  any  person  any  oath, 
affirmation,  affidavit,  or  deposition,  and 
to  perform  any  notarial  act  which  any 
notary  public  is  required  or  authorized 
by  law  to  perform  within  the  United 
States.  The  term  “notarial  act”  as  used 
herein  shall  not  include  the 
performance  of  extraordinary  acts,  such 
as  marriages,  that  have  not  been 
traditiondly  regarded  as  notarial, 
notwithstanding  that  notary  pubUcs 
may  be  authorized  to  perform  such  acts 
in  some  of  the  states  of  the  United 
States.  If  a  request  is  made  to  perform 
an  act  that  the  notarizing  officer  believes 
is  not  properly  regarded  as  notarial 
within  the  meaning  of  this  regulation, 
the  officer  shall  not  perform  the  act 
imless  expressly  authorized  by  the 
Department  upon  its  determination  that 
the  act  is  a  notmal  act  within  the 
meaning  of  22  U.S.C.  4215  and  4221. 

The  language  “within  the  limits  of  the 
consulate”  is  construed  to  mean  within 
the  geographic  limits  of  a  consular 
district.  With  respect  to  notarial  acts 
performed  by  notarizing  officers  away 
from  their  office,  see  §  92.7.  Notarial 
acts  shall  be  performed  only  if  their 
performance  is  authorized  by  treaty 
provisions  or  is  permitted  by  the  laws 
or  authorities  of  the  coimtry  wherein  the 
notarizing  officer  is  stationed. 

(b)  These  acts  may  be  performed  for 
any  person  regardless  of  nationality  so 
long  as  the  dociunent  in  connection 
with  which  the  notarial  service  is 
required  is  for  use  within  the 
jurisdiction  of  the  Federal  Government 
of  the  United  States  or  within  the 
jurisdiction  of  one  of  the  States  or 
Territories  of  the  United  States. 
(However,  see  also  §  92.6.)  Within  the 
Federal  jurisdiction  of  the  United  States, 
these  acts,  when  certified  imder  the 
hand  and  seal  of  office  of  the  notarizing 
officer  are  vahd  and  of  like  force  and 
effect  as  if  performed  by  any  duly 
authorized  and  competent  person 
within  the  United  States.  Documents 
bearing  the  seal  and  signature  of  a 
secretary  of  embassy  or  legation, 
consular  officer  (including  consul 
general,  vice  consul  or  consular  agent) 
are  admissible  in  evidence  within  the 
Federal  jinisdiction  without  proof  of 
any  such  seal  or  signature  being  genuine 


or  of  the  official  character  of  the 
notarizing  officer. 

(c)  Every  notarizing  officer  may 
perform  notarial  acts  for  use  in 
countries  occupied  by  the  United  States 
or  under  its  administrative  jurisdiction, 
provided  the  officer  has  reason  to 
believe  that  the  notarial  act  will  be 
recognized  in  the  country  where  it  is 
intended  to  be  used.  These  acts  may  be 
performed  for  United  States  citizens  and 
for  nationals  of  the  occupied  or 
administered  countries,  who  reside 
outside  such  countries,  except  in  areas 
where  another  government  is  protecting 
the  interests  of  the  occupied  or 
administered  country. 
***** 

5.  Section  92.5  is  revised  to  read  as 
follows: 

§  92.5  Acceptability  of  noteriai  acts  under 
State  or  territorial  law. 

The  acceptabihty  with  the  jurisdiction 
of  a  State  or  Territory  of  the  United 
States  of  a  certificate  of  a  notarial  act 
performed  by  a  notarizing  officer 
depends  upon  the  laws  of  the  State  or 
Territory. 

6.  In  §  92.6,  introductory  text  and 
paragraph  (b)  are  revised  to  read  as 
follows: 

§  92.6  Authority  of  notarizing  officers 
under  international  practice. 

Although  such  services  are  not 
mandatory,  notarizing  officers  may,  as  a 
courtesy,  perform  notarial  acts  for  use  in 
coimtries  with  which  the  United  States 
has  formal  diplomatic  and  consular 
relations.  Generally  the  applicant  for 
such  service  will  be  a  United  States 
citizen  or  a  national  of  the  country  in 
which  the  notarized  document  will  be 
used.  The  notarizing  officer’s 
compliance  with  a  request  for  a  notarial 
service  of  this  type  should  be  based  on 
the  reasonableness  of  the  request  and 
the  absence  of  any  apparent  irregularity. 
When  a  notarizing  officer  finds  it 
advisable  to  do  so,  the  officer  may 
question  the  applicant  to  such  extent  as 
may  be  necessary  to  be  assured  of  the 
reasonableness  of  the  request  and  the 
absence  of  irregularity. 
***** 

(b)  That  the  notarial  service  is  legally 
necessary  and  cannot  be  obtained 
otherwise  than  through  a  United  States 
notarizing  officer  without  loss  or  serious 
inconvenience  to  the  applicant;  and 
***** 

7.  Section  92.7  is  amended  by  revising 
the  heading  and  paragraph  (b)  to  read  as 
follows: 

§  92.7  Responsibility  of  notarizing  officers 
of  the  Department  of  State. 
***** 
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(b)  As  indicated  in  §§  92.4,  92.5,  and 
92.6,  the  authority  of  secretaries  of 
embassy  or  legation  as  well  as  consular 
officers  to  perform  notarial  acts  is 
generally  recognized.  However,  the 
function  is  essentially  consular,  and 
notarial  powers  are  in  practice  exercised 
by  diplomatic  officers  only  in  the 
absence  of  a  consular  officer  or  U.S. 
citizen  State  Department  employee 
designated  to  perform  noteuial  factions 
as  provided  in  §  92.1(d).  Performance  of 
notarial  acts  by  an  officer  assigned  in 
dual  diplomatic  and  consular  capacity 
shall  be  performed  in  his/her  consular 
capacity,  except  in  special 
circmnstances. 

8.  Section  92.31  is  amended  by 
revising  the  third  sentence  of  paragraph 

(a)  to  read  as  follows: 

§  92.31  Taking  an  acknowledgment 

(a)  *  *  *  Therefore,  notarizing 
officers  and  consular  agents  who  are 
called  upon  to  perform  this  notarial  act 
should  consult  the  applicable  State  or 
territorial  law  to  ascertain  whether 
certificates  of  acknowledgment  will  be 
acceptable. 

***** 

9.  Section  92.51  is  revised  to  read  as 
follows: 

§  92.51  Methods  of  taking  depositions  in 
foreign  countries. 

Rule  28(b)  of  the  Rules  of  Civil 
Procedure  for  the  District  Comrts  of  the 
United  States  provides  that  depositions 
may  be  taken  in  foreign  cormtries  by  any 
of  ffie  following  four  methods: 

(a)  Pursuant  to  any  applicable  treaty 
or  convention,  or 

(b)  Pursuant  to  a  letter  of  request 
(whether  or  not  captioned  a  letter 
rogatory),  or 

(c)  On  notice  before  a  person 
authorized  to  administer  oaths  in  the 
place  in  which  the  examination  is  held, 
either  by  the  law  thereof  or  by  the  law 
of  the  United  States.  Notarizing  officials 
as  defined  by  22  CFR  92.1  are  so 
authorized  by  the  law  of  the  United 
States,  or 

(d)  Before  a  person  commissioned  by 
the  coiut,  and  a  person  so 
commissioned  shall  have  the  power  by 
virtue  of  the  commission  to  administer 
any  necessary  oath  and  take  testimony. 

10.  Section  92.52  is  revised  to  read  as 
follows: 

§92.52  “Deposition  on  notice’’ defined. 

A  “deposition  on  notice’’  is  a 
deposition  taken  before  a  competent 
official  after  reasonable  notice  has  been 
given  in  writing  by  the  party  or  attorney 
proposing  to  take  such  deposition  to  the 
opposing  party  or  attorney  of  record. 
Notarizing  officers,  as  defined  by  22 


CFR  92.1,  are  competent  officials  for 
taking  depositions  on  notice  in  foreign 
coimtries  (see  §  92.51).  This  method  of 
taking  a  deposition  does  not  necessarily 
involve  the  issuance  of  a  commission  or 
other  court  order. 

11.  Section  92.55  is  revised  to  read  as 
follows: 

§  92.55  Consular  authority  and 
responsibility  for  taking  depositions. 

(a)  Requests  to  take  depositions  or 
designations  to  execute  commissions  to 
take  depositions.  Any  United  States 
notarizing  officer  may  be  requested  to 
take  a  deposition  on  notice,  or 
designate  to  execute  a  commission  to 
take  depositions.  A  commission  or 
notice  should,  if  possible,  identify  the 
officer  who  is  to  take  depositions  by  his 
official  title  only  in  the  following 
manner:  “Any  notarizing  officer  of  the 
United  States  of  America  at  (name  of 
locality)’’.  The  notarizing  officer 
responsible  for  the  performance  of 
notarial  acts  at  a  post  should  act  on  a 
request  to  take  a  deposition  on  notice, 
or  should  execute  the  commission, 
when  the  documents  are  drawn  in  this 
manner,  provided  local  law  does  not 
preclude  such  action.  However,  when 
the  officer  (or  officers)  is  designated  by 
name  as  well  as  by  title,  only  the  officer 
(or  officers)  so  designated  may  take  the 
depositions.  In  either  instance,  the 
officer  must  be  a  disinterested  party. 
Rule  28(c)  of  the  Rules  of  Civil 
Procedure  for  the  district  courts  of  the 
United  States  prohibits  the  taking  of  a 
deposition  before  a  person  who  is  a 
relative,  employee,  attorney  or  counsel 
of  any  of  the  parties,  or  who  is  a  relative 
or  employee  of  such  attorney  .or  counsel, 
or  who  is  financially  interested  in  the 
action. 

(b)  Authority  in  Federal  law.  The 
authority  for  the  taking  of  depositions, 
charging  the  appropriate  fees,  and 
imposing  the  penalty  for  giving  false 
evidence  is  generally  set  forth  in  22 
U.S.C.  4215  and  4221.  The  taking  of 
depositions  for  federal  courts  of  the 
United  States  is  further  governed  by  the 
Federal  Rules  of  Civil  Procedure.  For 
the  provisions  of  law  which  govern 
particularly  the  taking  of  depositions  to 
prove  the  genuineness  of  foreign 
dociunents  which  it  is  desired  to 
introduce  in  evidence  in  any  criminal 
action  or  proceeding  is  a  United  States 
federal  court,  see  18  U.S.C.  3491 
through  3496. 

(c)  Procedure  where  laws  of  the 
foreign  country  do  not  permit  the  taking 
of  depositions.  In  countries  where  the 
right  to  take  depositions  is  not  secured 
by  treaty,  noteirizing  officers  may  take 
depositions  only  if  the  laws  or 
authorities  of  the  national  government 


will  permit  them  to  do  so.  Notarizing 
officers  in  countries  where  the  taking  of 
depositions  is  not  permitted  who 
receive  notices  or  commissions  for 
taking  depositions  should  return  the 
documents  to  the  parties  fi'om  whom 
they  are  received  explaining  why  they 
are  returning  them,  and  indicating  what 
other  method  or  methods  may  be 
available  for  obtaining  the  depositions, 
whether  by  letters  rogatory  or  otherwise. 

12.  Section  92.66  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§  92.66  Depositions  taken  before  foreign 
officials  or  other  persons  in  a  foreign 
country. 

(a)  Customary  practice.  Under  Federal 
law  (Rule  28(b),  Rules  of  Civil 
Procediue  for  the  District  Courts  of  the 
United  States)  and  under  the  laws  of 
some  of  the  States,  a  commission  to  take 
depositions  can  be  issued  to  a  foreign 
official  or  to  a  private  person  in  a 
foreign  country.  However,  this  method 
is  rarely  used;  commissions  are 
generally  issued  to  U.S.  notarizing 
officers.  In  those  coimtries  where  U.S. 
notarizing  officers  are  not  permitted  to 
take  testimony  (see  §  92.55(c))  and 
where  depositions  must  be  taken  before 
a  foreign  authority,  letters  rogatory  are 
usually  issued  to  a  foreign  court. 
***** 

(d)  Transmissions  of  commissions  to 
foreign  officials  or  other  persons.  A 
commission  to  teike  depositions  which 
is  addressed  to  an  official  or  person  in 
a  foreign  country  other  than  a  United 
States  notarizing  officer  may  be  sent 
directly  to  the  person  designated. 
However,  if  such  a  commission  is  sent 
to  the  United  States  diplomatic  mission 
in  the  country  where  the  depositions  are 
intended  to  taken,  it  should  be 
forwarded  to  the  Foreign  Office  for 
transmission  to  the  person  appointed  in 
the  commission.  If  sent  to  a  United 
States  consular  office,  the  commission 
may  be  forwarded  by  that  office  directly 
to  the  person  designated,  or,  if  the 
notarial  officer  deems  it  more  advisable 
to  do  so,  he  may  send  the  commission 
to  the  United  States  diplomatic  mission 
for  transmission  through  the  medium  of 
the  foreign  office. 

§§92.3, 92.8, 92.9(a)  and  92.9(b),  92.10, 
92.11(a)  and  92.11(b).  92.12, 92.15, 92.17, 
92.23, 92.24, 92.27(a)  and  92.27(b),  92.29, 
92.31, 92.32(b),  92.33,  92.35,  92.56,  92.58, 
92.57, 92.60,  92.61, 92.62,  and  92.64(b) 
[Amended] 

12.  In  22  CFR  Part  92  remove  the 
words  “consular  officer,”  “consular 
officers”  or  “consular  officer’s”  and 
add,  in  their  place,  as  appropriate,  the 
words  “notarizing  officer”,  “notarizing 
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officers”  or  ‘‘notari2dng  officer’s”  in  the 
following  places: 

(a)  Section  92.3; 

(b)  Section  92.8; 

(c)  Section  92.9(a)  and  92.9(b); 

(d)  Section  92.10; 

(e)  Section  92,ll(a)  and  92.11(b); 

(f)  Section  92.12; 

(^  Section  92.15; 

(h)  Section  92.17; 

(i)  Section  92.23; 

(j)  Section  92.24; 

(k)  Section  92.27(a)  and  92.27(b); 

(l)  Section  92.29; .  . 

(m)  Section  92.31;  .  . 

(n)  Section  92.32(b); 

(o)  Section  92.33;  ^ 

(p)  Section  92.35; 

(q)  Section  92.56,  introductory  text; 

(r)  Section  92.57; 

(s)  Section  92.59,'concludlng  text; 

(t)  Section  92.60’; 

(u)  Section  92.61;  ‘  ■ 

(v)  Section  92.62; 

(w)  Section  92.63,  concluding  text; 

(x)  Section  92.64(b) 

Dated:  August  29, 1995. 

Mary  A.  Ryan,  ' 


Assistant  Secretary  for  Consular  Affairs^ 

[FR  Doc.  95-24588  Filed  10-2-95;  8:45  am) 

BILUNQ  CODE  4710-0a-M 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  Of  Indian  Affairs 

25  CFR  Part  164 

RIN1076-AC77 

Sale  of  Lumber  and  Ottier  Forest 
Products  Produced  by  Indian 
Enterprises  From  the  Forests  on  Indian 
Reservations 

AGENCY:  Biueau  of  Indian  Affairs, 
Interior.  * 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  deleting  regulettions  which 
govern  the  terms  and  conditions  under 
which  forest  products  produced  by 
Indian  tribal  forest  enterprises  from  the 
forests  of  Indian  Reservations  may  be 
sold.  The  BIA  is  deleting  these 
regulations  because  the  “General  Forest 
Regulations,”  prescribe  similar  terms 
and  conditions  for  such  sales  of  Indian 
forest  products  in  the  section,  “Indian 
Tribal  Forest  Enterprise  Operations.” 
Therefore,  this  deletion  is  necessary  to 
eliminate  redundancy  and  potenti^ 
confusion  in  forestry  program 
regulations. 

EFFECTIVE  DATE:  November  2, 1995.. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Stires,  Billings  Area  Office,  Bureau 


of  Indian  Affairs,  Branch  of  Forestry  at 
(406) 657-6358. 

SUPPLEMENTARY  INFORMATION:  This 
action,  deleting  25  CFR  part  164,  results 
fi-om  the  BIA’s  need  to  eliminate  the 
redimdancy  and  potential  confusion 
arising  fiom  having  two  regulations  ^ 
governing  the  same  operations.  The  BIA 
recognizes  that  provisions  in  §  163.13  of 
the  revision  of  25  CFR  part  163, 

“General  Forest  Regulations,”  are 
adequate  to  govern  the  sale  of  Indian 
forest  products  and,  as  a  result,  that  25 
CFR  part  164  is  no  longer  needed. 

No  comments  were  received  during' 
the  60  day  comment  period  following 
the  publication  of  the  proposed  rule  in 
the  Federal  Register. 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulation  action  under 
Executive  Order  12866,  and  therefore 
will  not  he  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  because  the  sale  of 
lumber  and  forest  products  produced  by 
Indian  enterprises  will  be  conducted  as 
in  the  past. 

The  Department  of  the  Interior  has 
deteniiined  that  this  final  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  die  quality  of  the 
human  environment  and  th^t  no . 
detailed  statement  is  tequifed  pursuant 
to  the  National  EnvirdUmentaiPohcy 
Act  of  1969. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  Sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778. 

In  accordance  with  Executive  Order 
12630,  the  Department  has  determined 
that  this  rule  does  not  have  significant 
takings  implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects. 

The  deletion  of  25  CFR  part  164, 

“Sale  of  Lumber  and  Other  Forest 
Products  Produced  by  Indian  i 

Enterprises  from  Forests  on  Indian 
Reservations,”  will  not  create 
information  collection  or  record  keeping 
requirements  which  require  approv^by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

The  primary  author  of  this  document 
is  Mr.  Jim  Stires,  Forester,  in  the 
Billings  Area  Office,  BIA,  Branch  of 
Forestry,  Billings,  Montana. 

List  of  Subjects  in  25  CFR  Part  164 

Forests  and  forest  products;  Indian 
lands. 


For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of 
Public  Law  97-257,  Title  I,  Section  100 
(September  30, 1982,  Stat.  839),  Part  164 
of  Chapter  I,  of  Title  25  of  the  Code  of 
Federd  Regulations  is  removed. 

Dated:  July  17, 1995. 

Ada  E.  Deer, 

Assistant  Secretary-rindian  Affairs. 

(FR  Doc.  95-24478  Filed  10-2-95;  8:45  ami 
BILUNQ  CODE  431(M>2-P 

25  CFR  Part  165 

RIN  1076-AC7S 

Sale  of  Forest  Products,  Red  Lake 
Indian  Reservation,  Minnesota 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  deleting  regulations  which 
govern  the  terms  and  conditions  under 
which  forest  products  produced  by  the 
Red  Lake  Indian  Mills  may  be  sold.  The 
BIA  is  deleting  these  regulations 
because  the  Red  Lake  Indian  Mills  no 
longer  e^dsts  and  the  revision  of  25  CFR 
Part  163,  “General  Forest  Regulations,” 
prescribes  the  terms  and  conditions  for 
the  sale  of  forest  products  produced  by 
other  Indian  forest  product  enterprises 
on  the  Red  Lake  Inman  Reservation. 
Therefore,  this  deletion  is  necessary  to 
eliminate  redtmdancy  and  potential 
confusion  in  forestry  program 
regulations. 

EFFECTIVE  DATE:  November  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Stires,  Billings  Area  Office,  Bureau 
of  Indian  Affairs,  Branch  of  Forestry, 
telephone  (406)  657-6358. 
SUPPLEMENTARY  INFORMATION:  This 
action,  deleting  25  CFR  part  165,  results 
firom  the  BIA’s  need  to  eliminate  the 
redundancy  and  potential  confusion 
arising  from  having  an  imnecessary 
regulation  for  a  business  entity  that  no 
longer  exists.  In  addition,  the  BIA 
recognizes  that  provisions  in  §  163.13  of 
the  revision  of  25  CFR  part  163, 
“General  Forest  Regulations,”  are 
adequate  to  govern  the  sale  of  Indian 
forest  products  by  Indian  forest 
enterprises  on  the  Red  Lake  Indian 
Reservation  and,  as  a  result,  that  25  CFR 
part  165  is  no  longer  needed. 

No  conunents  were  received  diuing 
the  60  day  comment  period  following 
the  publication  of  the  proposed  rule  in 
the  Federal  Register. 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulation  action  imder 
Executive  Order  12866,  and  therefore 
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will  not  be  reviewed  by  the  Office  of 
Management  and  Budget 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nvunber  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  because  the  entity  that  was 
regulated  no  longer  exists. 

The  Department  of  the  Interior  has 
determine  that  this  final  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

Tbe  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applic^le 
standards  provided  in  Sections  2(a)  md 
2(b)(2)  of  Executive  Order  12778.  In 
accordance  with  Executive  Order  12630, 
the  Dqiartment  has  detmmined  that  this 
rule  does  not  have  significant  taldngs 
implications. 

The  Department  has  detmnined  that 
this  rule  does  not  have  significant 
fednalism  effects. 

The  deleticm  of  25  QFR  part  165, 

‘'Sale  of  Forest  Products,  Red  Lake 
Indian  Reservation,  Minnesota,"  will 
not  create  information  collection  or 
record  keeping  requirements  which 
recpiiie  approval  by  Uie  Office 
Management  and  Budget  under  44 
U.S.C  3501,  et  seq. 

The  primary  authw  this  docunsent 
b  Mr.  fim  Stires,  Forestar,  in  the 
Billii^  Area  Office,  BIA,  Brandi  of 
Forestry.  Billings,  Montana. 

List  of  Sulqecte  in  25  C7R  Part  ISS 

Fmeste  and  forest  products;  Indian 
lands. 

Fw  the  reasons  set  f(»th  m  tiie 
preamble,  and  under  the  authority  of 
PuUic  Law  97-257,  Title  I,  Sectirm  100 
(S^tember  30, 1982,  ^t.  839),  Part  165 
of  Chapter  I,  Title  25  of  the  Code  of 
Federal  Regulations  b  removed. 

Dated:  July  17. 1995. 

Ada  E.  User, 

Assistant  Secretary-^dian  Affairs. 

(FR  Doc  95-24479  Filed  10-2-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[70  8821] 

RtN1545-AT21 

Authority  of  the  Secretary  of 
Agriculture  To  Share  Employer 
Mentification  Numbers  Collected  From 
Retail  Food  Stores  and  Wholesale 
Food  Concerns 

AOENCV:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

StMMARY:  Thb  document  contains  final 
regulations  relating  to  the  authority  of 
the  Secretary  of  Agriculture  to  sham 
employer  identifioditm  numbers 
coUec^  from  retail  food  stores  and 
vdiolesaie  fcxid  concnns  with  other 
agencies  m  instrumentalities  of  the 
United  States.  These  regulations  reflect 
dianges  to  the  law  made  by  section 
316(b)  of  the  Sodal  Security 
Indepmdrace  and  Program 
Improvemenb  Act  of  1994  and  affect 
re^  food  stcxres  and  wholesale  food 
concerns. 

DATES:  These  regulations  are  effective 
October  3, 1995. 

'  FordatM of ajqdicabiUty. seethe 
“Effective  Dates"  sectionundw  the 
“8UPPia»fTM«Y  MFORMAHON"  portion 
of  the  preamide  arul  die  effective  date 
provinons  of  the  newor  revbed 
regulations. 

RM  PUfm«l  WFORMATION  CONTACT: 
Robnt }.  Basso  (202)  622-6232  (not  a 
toll-free  number). 

SUPnXIKNTAIrt  MFOmiATIQN: 
Badcground 

Sectitm  6109(f)  of  the  Iidamal 
Revenue  Code  (Code)  was  amended  by 
section  31^)  of  the  Social  Security 
Independence  and  Program 
Improven^to  Act  of  1994,  Pub.  L.  103- 
296.  The  amendmente  to  sectirm  6109(f) 
were  effective  an  August  15. 1994. 

On  May  10. 1995,  a  notice  of 
proposed  rulemaking  (IA-007-95) 
under  section  6109(0  of  the  Code 
relating  to  the  authority  of  die  Secretary 
of  Agri^ture  to  share  onployer 
idmitification  numbers  collected  from 
retail  food  stores  and  udiolesale  food 
concerns  with  other  agencies  or 
instrumentalities  of  the  United  States 
was  pubUshed  in  the  Federal  Register 
(60  FR  24811).  Although  written 
comments  and  requests  for  a  public 
hearing  were  solicited,  no  written  or 
oral  comments  were  received  and  no 
public  hearing  was  requested  or  held. 


Accordingly,  the  proposed  regulations 
imder  section  6109(f)  are  adopted  by 
this  Treasury  decision  without  any 
revbions. 

Special  Anal3rse8 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  b  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6)  do 
not  apply  to  these  reguUtions,  and, 
therefore,  a  Regulatory  Flexibility 
Analysb  is  not  requir^.  Pursuant  to 
section  7805(Q  of  the  Internal  Reveime 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Bu^ess 
Administraticm  fm  comment  on  ite 
impact  on  small  business. 

Effective  Dates 

TTiese  regulations  are  effective  on 
F^ruary  1, 1992,  exc^  tiiat  any 
provisions  relrtii^  to  ffie  sharing  of 
infrmnation  by  tiie  Secretary  of 
Aipcultuie  with  any  other  agency  or 
instrumentality  of  the  United  States  are 
effective  on  August  15, 1994. 

Dralling  Infimnatiim 

The  principal  aitihor  of  these 
r^iulations  b  Robert ).  Basso.  Office  of 
die  Assistant  Chief  Counsel  (bicome  Tax 
and  Accmmting),  IRS.  However,  othm' 
pwsonnel  bom  the  IRS  and  Treasury 
Deputment  participated  in  their 
development 

list  of  Sulqecta  in  26  QFR  Part  Ml 

^nploymmit  taxes.  Estate  taxes. 

Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recxxdkeeping 
re^iiremoite. 

Adoption  of  Amendmenb  to  die 
Regnlatiims 

Accordingly,  26  C7R  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  audiority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.SC.  7805  *  *  * 

Par.  2.  Section  301.6109-2  is 
amended  by  revising  paragraphs  (c) 
through  (g)  and  adding  paragraph  (h)  to 
read  as  follows: 
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§301.6109-2  Authority  of  the  Secretary  of 
Agriculture  to  collect  employer 
identification  numbers  for  purposes  of  the 
Food  Stamp  Act  of  1977. 
***** 

(c)  Sharing  of  information — (1) 

Sharing  permitted  with  certain  United 
States  agencies  and  instrumentalities. 
The  Secretary  of  Agriculture  may  share 
.the  information  contained  in  the  list 
described  in  paragraph  (b)  of  this 
section  with  any  other  agency  or 
instrumentality  of  the  United  States  that 
otherwise  has  access  to  employer 
identification  numbers,  but  only  to  the 
extent  the  Secretary  of  Agriculture 
determines  sharing  such  information 
will  assist  in  verifying  and  matching 
that  information  against  information 
maintained  by  the  other  agency  or 
instrumentality. 

(2)  Restrictions  on  the  use  of  shared 
information.  The  information  shared  by 
the  Secretary  of  Agricultme  pursuant  to 
this  section  may  be  used  by  any  other 
agency  or  instrumentality  of  the  United 
States  only  for  the  purpose  of  effective 
administration  and  enforcement  of  the 
Food  Stamp  Act  of  1977  or  for  the 
piu^ose  of  investigation  of  violations  of 
other  Federal  laws  or  enforcement  of 
those  laws. 

(d)  Safeguards — (1)  Restrictions  on 
access  to  employer  identification 
numbers  by  individuals — (i)  Numbers 
maintained  by  the  Secretary  of 
Agriculture.  The  individuals  who  are 
permitted  access  to  employer 
identification  munbers  obtained 
pursuant  to  paragraph  (a)  of  this  section 
and  maintained  by  the  Secretary  of 
Agriculture  are  officers  and  employees 
of  the  United  States  whose  duties  or 
responsibilities  require  access  to  such 
employer  identification  numbers  for  the 
purpose  of  effective  administration  or 
enforcement  of  the  Food  Stamp  Act  of 
1977  or  for  the  purpose  of  sharing  the 
information  in  accordance  with 
paragraph  (c)  of  this  section. 

(iij  Numbers  maintained  by  any  other 
agency  or  instrumentality.  The 
individuals  who  are  permitted  access  to 
employer  identification  numbers 
obtained  pursuant  to  paragraph  (c)  of 
this  section  and  maintained  by  any 
agency  or  instrumentality  of  the  United 
States  other  than  the  Department  of 
Agriculture  are  officers  and  employees 
of  the  United  States  whose  duties  or 
responsibilities  require  access  to  such 
employer  identification  numbers  for  the 
purpose  of  effective  administration  and 
enforcement  of  the  Food  Stamp  Act  of 
1977  or  for  the  purpose  of  investigation 
of  violations  of  other  Federal  laws  pr 
enforcement  of  those  ^>vs. 

{2j  Other  safegugfdf.^^e  Secretajy  of 
Agriculture,  and  the  nead  of  any  other 


agency  or  instrumentality  referred  to  in 
paragraph  (c)  of  this  section,  must 
provide  for  any  additional  safeguards 
that  the  Secretary  of  the  Treasury 
determines  to  be  necessary  or 
appropriate  to  protect  the 
confidentiality  of  the  employer 
identification  numbers.  The  Secretary  of 
Agriculture,  and  the  head  of  any  other 
agency  or  insthimentality  referred  to  in 
paragraph  (c)  of  this  section,  may  also 
provide  for  any  additional  safeguards  to 
protect  the  confidentiality  of  employer 
identification  numbers,  provided  these 
safegucurds  are  consistent  with 
safeguards  determined  by  the  Secretary 
of  the  Treasury  to  be  necessary  or 
appropriate. 

(e)  Confidentiality  and  disclosure  of 
employer  identification  numbers. 
Employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  or  (c) 
of  this  section  are  confidential.  No 
officer  or  employee  of  the  United  States 
who  has  or  had  access  lo  any  such 
employer  identification  number  may 
disclose  that  number  in  any  manner  to 
an  individual  not  described  in 
paragraph  (d)  of  this  section.  For 
purposes  of  this  paragraph  (e),  officer  or 
employee  includes  a  former  officer  or 
employee. 

(f)  Sanctions — (1)  Unauthorized, 
willful  disclosure  of  employer 
identification  numbers.  Sections  7213(a) 

(1) ,  (2),  and  (3)  apply  with  respect  to  the 
unauthorized,  willful  disclosure -to  any 
person  of  employer  identification 
numbers  that  are  maintained  pursuant 
to  this  section  by  the  Secretary  of 
Agriculture,  or  any  other  agency  or 
instrumentality  with  which  information 
is  shared  pursuant  to  paragraph  (c)  of 
this  section,  in  the  same  manner  and  to 
the  same  extent  as  sections  7213(a)  (1), 

(2) ,  and  (3)  apply  with  respect  to 
vmauthorized  disclosures  of  returns  and 
return  information  described  in  those 
sections. 

(2)  Willful  solicitation  of  employer 
identification  numbersl.  Section 
7213(a)(4)  applies  with  respect  to  the  . 
willful  offer  of  any  item  of  material 
value  in  exchange  for  any  employer 
identification  number  maintained 
pursuant  to  this  section  by  the  Secretary 
of  Agriculture,  or  any  other  agency  or 
instrumentality  with  which  information 
is  shared  pursuant  to  paragraph  (c)  of 
this  section,  in  the  same  manner  and  to 
the  same  extent  as  section  7213(a)(4) 
applies  with  respect  to  offers  (in 
exchange,  for  any  return  or  retum 
information)  de^ribed  ^  that  sectiqn. 

(g)  Delegation.  AU;referan,ges  ip  this,  3 
section  to  the  Secretary  of  Agriculture,, 
are  refarencq5,to  the  Secretary  nf. 
Agriculture  or  his  or  her  delegate.  . 


(h)  Effective  date.  Except  as  provided 
in  the  following  sentence,  this  section  is 
effective  on  February  1, 1992.  Any 
provisions  relating  to  the  sharing  of 
information  by  the  Secretary  of 
Agriculture  with  any  other  agency  or 
instrumentality  of  the  United  States  are 
effective  on  August  15, 1994. 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved;  September  7, 1995. 

Cynthia  G.  Beerbower, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  95-24467  Filed  10-2-95;  8:45  am] 
BILLING  CODE  4830-01-U 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

29CFRPart4 

Service  Contract  Act;  Labor  Standards 
for  Federal  Service  Contracts 

AGENCY:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  29 
CFR  part  4  to  delete  the  requirement  in 
§  4.7  of  29  CFR  part  4  that  any  service 
contract  of  the  Federal  Government  in 
an  amovmt  less  then  $2,500  that  is 
subject  to  the  McNamara-O’Hara  Service 
Contract  Act  of  1965,  as  amended 
(SCA),  must  contain  a  clause  specking 
that  the  contractor  or  any  subcontractor 
shall  pay  the  minimum  wage  under  the 
Fair  Labor  Standards  Act  (FLSA)  to 
employees  engaged  in  the  performance 
of  the  contract.  This  revision  is  in 
response  to  the  new  “micro  purchase” 
authority  established  by  §  4301  of  the 
Federal  Acquisition  Streamhning  Act  of 
1994  (FAS A)  and  facilitates  the  use  of 
government  credit  cards  for  the 
purchase  of  supphes  and  services  under 
$2,500. 

DATES:  This  rule  is  effective  October  3, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Brennan,  Acting  Director, 
Division  of  Policy  and  Analysis,  Wage 
and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3506,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  219-8412. 
This  is  not  a  toll  freq^  number. 

SUPPLEMENTARY  INFORMATION: 

I  ^  ‘1 

I.  Paperwork  Reduction  Act 

This  rule  contains  no  reporting  oir'  - 
recordkeeping  requirements  subject  to 
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the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511).  The  existing 
information  collection  requirements 
contained  in  Regulations,  29  CFR  part  4 
were  previously  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  niunber  1215-0150.  The  general 
Fair  Labor  Standards  Act  (FLSA) 
recordkeeping  requirements  which  are 
restated  in  part  4  were  approved  by  the 
Office  of  Management  and  Budget  imder 
OMB  control  number  1215-0017. 

n.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355, 108  Stat. 
3243)  was  enacted  into  law  on  October 
13, 1994.  Section  4001  of  this  Act 
amends  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C. 
403(11))  to  establish  a  “simplified 
acquisition  threshold”  of  $100,000.  In 
ad^tion,  §  4301  of  FASA  amends  the 
Office  of  Federal  Procurement  Policy 
Act  to  establish  a  new  class  of  purchases 
referred  to  as  “micro  purchases,”  and  a 
micro  purchase  threshold  of  $2,500. 
Under  this  section,  among  other  things, 
purchases  not  exceeding  $2,500  are  not 
subject  to  the  Small  Business  Act 
reservation  requirement.  Buy  American 
Act,  the  requirement  to  secure 
competitive  quotations,  and  Federal 
employees  making  such  pmchases  are 
not  deemed  “procurement  officials.” 

The  new  micro  purchase  authority, 
based  on  a  recommendation  of  The 
National  Performance  Review  (NPR), 
facilitates  the  use  of  credit  cards  by 
Federal  agencies  on  small  dollar 
piuxdiases  of  supplies  and  services.  For 
such  purchases,  ffie  credit  card 
procedure  becomes  both  the  method  of 
payment  and  a  method  of  contracting. 
The  contract  clause  requirement  in  §  4.7 
of  29  CFR  part  4  for  service  contracts 
under  $2,500  complicates 
implementation  of  the  new  micro 
pundiase  authority. 

Section  2(b)(1)  of  the  Service  Contract 
Act  of  1965  (SCA)  (41  U.S.C.  351(b)(1)) 
generally  obligates  all  contractors  and 
subcontractors  who  are  awarded 
contracts  principally  for  the  furnishing 
of  services  through  the  use  of  service 
employees,  regardless  of  contract 
amoxmt,  to  pay  not  less  than  the  Federal 
minimum  wage  vmder  §  6(a)(1)  of  the 
Fair  Labor  Standards  Act  (FLSA)  to  the 
employees  engaged  in  the  performance 
of  such  contracts.  Unlike  §  2(a)  of  the 
SCA  which  requires  every  service 
contract  in  excess  of  $2,500  to  include 
particular  stipulations  relating  to  the 
Act’s  prevailing  wage  and  fi±ige  benefit 
provisions  and  other  labor  standard 
protections,  §  2(b)  does  not  statutorily 
require  a  “clause”  to  implement  the 
obligation  of  covered  service  contractors 


or  subcontractors  to  pay  service 
employees  not  less  than  the  minimum 
wage  under  §  6(a)(1)  of  the  FLSA. 

Because  the  clause  mandated  by  §  2(a) 
of  the  SCA  for  covered  contracts  in 
excess  of  $2,500  advises  contractors  and 
subcontractors  of  the  obligation  to  pay 
FLSA  minimiun  wages  in  the  absence  of 
a  prevailing  wage  attachment  to  the 
contract  (see  paragraph  (d)(1)  of  §  4.6), 
a  counterpart  minimum  wage  clause 
was  considered  appropriate  for 
inclusion  in  contracts  not  exceeding 
$2,500  when  SCA’s  original 
implementing  regulations  were  being 
considered,  and  the  requirement  has 
been  a  part  of  the  regulations  since  their 
inception. 

The  Department  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  Jime  16, 1995  (60  FR  31660), 
inviting  comments  imtil  July  17, 1995, 
on  a  proposal  to  delete  the  contract 
clause  requirement  in  §  4.7  of  29  CFR 
part  4  for  service  contracts  imder 
$2,500.  One  comment  was  received  on 
the  proposed  rule.  The  International 
Association  of  Bridge,  Structural  and 
Ornamental  Iron  Workers,  AFLr-CIO, 
argued  that  the  clause  in  §  4.7  assured 
minimum  wage  protections  to  service 
workers  on  small  contracts,  and  that  its 
removal,  in  the  absence  of  credit  card 
procedures  to  alert  contractors  of  their 
minimum  wage  obligations,  would 
undermine  longstanding  safeguards  for 
such  workers  by  making  them 
dependent  on  their  employers’ 
familiarity  with  statutory  requirements. 
While  the  Department  acknowledges  the 
basis  of  this  concern,  it  continues  to 
believe  that  the  deletion  of  the 
requirement  for  a  minimiun  wage  clause 
in  SCA-covered  contracts  not  exceeding 
$2,500  will  not  adversely  affect  labor 
standards  protections  afforded  service 
employees  engaged  in  the  performance 
of  such  contracts.  The  obligation  of 
contractors  and  subcontractors  to  pay  at 
least  the  minimum  wage  to  any  service 
employee  performing  on  an  SCA- 
covered  contract  is  specifically 
contained  in  §  2(b)  of  the  SCA,  and  is 
also  set  forth  in  §  6(e)(1)  of  the  FLSA. 
This  statutory  obligation  is  defined 
further  in  the  existing  regulations  at 
§  4.2  of  29  CFR  part  4.  While  the  clause 
may  enhance  employer  awareness  of 
minimum  wage  obligations,  its  removal 
as  a  contractual  requirement  does  not 
conflict  ivith  the  SCA’s  basic  statutory 
fi'amework.  Given  the  lack  of  express 
statutory  authority  for  the  clause  at 
§  4.7,  and  balanced  against  the 
streamlining  objectives  of  FASA’s 
§  4301,  the  commenter’s  contention  that 
removal  of  the  clause  requirement 
disregards  the  rights  of  workers  does  not 


provide  a  compelling  argument  for  not 
going  forward  as  proposed.  Accordingly, 
the  proposed  removal  of  the  contract 
clause  requirement  is  adopted  as  a  final 
rule. 

Executive  Order  12866/Section  202  of 
the  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  is  not  considered  a 
“significant  regulatory  action”  within 
the  meaning  of  Executive  Order  12866, 
nor  does  it  require  a  §  202  statement 
under  the  Unfunded  Mandates  Reform 
Act  of  1995.  It  will  facilitate  the 
handling  of  Federal  agency  purchases  of 
$2,500  or  less.  The  change  eliminates  a 
contract  clause,  which  impedes  the 
efficiency  contemplated  by  the  use  of 
purchase  cards  on  small  purchases 
authorized  by  the  micro-pmrchase 
authority  under  the  Federal  Acquisition 
Streamlining  Act  of  1994.  The  revision, 
however,  will  not  eliminate  the 
obligation  of  contractors  and 
subcontractors  to  pay  employees  on 
such  contracts  not  less  than  the 
minimum  wage  under  §  6  of  the  FLSA. 

Because  the  deletion  of  the  contract 
clause  would  not  affect  contractors’ 
responsibilities,  the  change  is  not 
expected  to  result  in  a  rule  that  may:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Furthermore,  deletion  of 
the  clause  facilitates  credit  card 
purchases  (thereby  resulting  in  savings 
in  paperwork  processing)  of  services — 
estimated  to  be  about  12  percent  of  all 
credit  card  purchases.  Therefore,  no 
regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Analysis 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  'The  rule 
simplifies  the  handling  of  small 
pur^ases  of  services  and  will  primarily 
affect  Federal  agencies  through 
reductions  in  burdensome  paperwork. 
While  small  entities  will  benefit  from 
less  burdensome  procurement 
procedures,  the  impact  is  believed  to  be 
insignificant  because  the  purchase  of 
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services  appropriate  for  credit  card  use 
is  relatively  small,  i.e.,  the  bulk  of 
pvirchases  appropriate  for  credit  card 
use  is  supplies.  Thus,  this  rule  is  not 
expected  to  have  a  “significant 
economic  impact  on  a  substantial 
niunber  of  small  entities”  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  and  the  Department  has  certified  to 
this  effect  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  regulatory  flexibility 
analysis  is  not  required. 

Administrative  Procedure  Act 

This  rule  will  facilitate  Federal 
agency  piuchases  of  $2,500  or  less 
imder  provisions  authorized  by  the 
micro-purchase  authority  of  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
effective  October  1, 1995.  Accordingly, 
the  Agency  for  good  cause  finds, 
piursuant  to  U.S.C.  553(d)(3),  that  delay 
of  the  effective  date  of  this  rule  is 
impracticable  emd  contrary  to  the  public 
interest. 

Document  Preparation 

This  docmnent  was  prepared  imder 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  20  CFR  Part  4 

Administrative  practice  and 
procedures.  Employee  benefit  plans, 
Government  contracts.  Investigations, 
Labor,  Law  enforcement,  Minimum 
wages.  Penalties,  Recordkeeping 
requirements.  Reporting  requirements. 
Wages. 

Accordingly,  29  CFR  Part  4  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below.  ' 

Signed  at  Washington,  D.C.,  on  this  27th 
day  of  September,  1995. 

Maria  Echaveste, 

Administrator,  Wage  and  Hour  Division. 

PART  4— LABOR  STANDARDS  FOR 
FEDERAL  SERVICE  CONTRACTS 

1.  Authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  351,  et  seq.,  79  Stat. 
1034,  as  amended  in  86  Stat.  789,  90  Stat. 
2358;  41  U.S.C.  38  and  39;  and  5  U.S.C.  301. 

§  4.7  [Removed  and  Reserved] 

2.  In  Subpart  A,  §  4.7  is  removed  and 
reserved. 

(FR  Doc.  95-24504  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  4510-27-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01-94-149] 

RIN  2115-nAE47 

Drawbridge  Operation  Reguiations; 
Danvers,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  has  changed 
the  operating  rules  governing  the 
Beverly-Salem  SRIA  Bridge  at  mile  0.0, 
between  Salem  and  Beverly, 
Massachusetts,  and  the  Essex  Coimty 
Kemwood  Bridge  at  mile  1.0,  between 
Peabody  and  Beverly,  Massachusetts. 
Both  bridges  span  the  Danvers  River. 
This  final  rule  will  permit  the  bridge 
owner,  the  Massachusetts  Highway 
Department  (MHD),  to  reduce  the  time 
periods  that  the  bridges  are  crewed  and 
increase  the  time  periods  that  the 
bridges  will  be  on  a  one-hour  advance 
notice  for  openings.  This  action  is  being 
taken  because  there  have  been 
historically  few  requests  for  bridge 
openings  during  the  time  periods  that 
MHD  will  not  crew  the  bridge  and 
require  a  one-hoxu  advance  notice  for 
bridge  openings.  This  change  to  the 
regulations  will  relieve  the  bridge  owner 
of  the  unnecessary  burden  of  having 
personnel  at  the  bridge  during  the  time 
periods  that  have  had  few  requests  for 
openings. . 

EFFECTIVE  DATE:  November  2, 1995. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  copying  and  inspection 
at  the  First  Coast  Guard  District,  Bridge 
Branch  office  located  inthe  Captain  John 
Foster  Williams  Federal  Building,  408 
Atlantic  Ave.,  Boston,  Massachusetts 
02110-3350,  room  628,  between  6:30 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  McDonald,  Project  Manager, 
Bridge  Branch,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  John  W. 
McDonald,  Project  Officer,  Bridge 
Branch,  and  Lieutenant  Commander 
Samuel  R.  Watkins,  Project  Coimsel, 
District  Legal  Office. 

Regulatory  History 

On  January  19, 1995  the  Coast  Guard 
published  a  notice  of  proposed 


rulemaking  entitled  “Drawbridge 
Operation  Regulations;  Danvers  River, 
Massachusetts”  in  the  Federal  Register 
(60  FR  3794).  The  Coast  Guard  received 
no  comments  on  the  notice  of  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Beverly-Salem  SRlA  Bridge,  mile 
0.0,  between  Salem  and  Beverly, 
Massachusetts,  has  a  vertical  clearance 
of  10'  above  mean  high  water  (MHW) 
and  19'  above  mean  low  water  (MLW). 
The  Essex  Coimty  Kemwood  Bridge  at 
mile  1.0,  between  Peabody  and  Beverly, 
Massachusetts,  has  a  vertical  clearance 
of  8'  above  MHW  and  17'  above  MLW. 

The  MHD  has  requested  authority  to 
reduce  the  times  when  the  bridges  are 
crewed  by  drawtenders  and  to  increase 
the  times  when  the  bridges  are  on  one- 
hour  advance  notice  for  openings.  This 
request  by  MHD  seeks  relief  firom  the 
unncessary  burden  of  crewing  the 
bridges  during  times  of  infrequent 
requests  for  bridge  openings. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
mlemaking.  No  changes  to  the  proposed 
mle  have  been  made. 

Regulatory  Evaluation 

This  mle  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  nfthat 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  44  FR  11040; 
Febmeuy  26, 1979).  Tlie  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaulation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  this  mle  will  not 
prevent  mariners  frtim  passing  through 
the  Beverly  Salem  SRIA  Bridge  and  the 
Essex  Coimty  Kemwood  Bridge,  but  will 
only  require  mariners  to  plan  their 
transits. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  ffie  Coast  Guard 
considered  whether  this  mle  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities. 
“Small  entities”  may  include  (1)  small 
businesses  tmd  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
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dominant  in  their  fields  and  (2) 
govenunental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  imder  5  U.S.C.  605(b] 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
munber  of  small  entities. 

Collection  of  Information 


This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 


The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 


Environment 


The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  paragraph 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  docmnentation.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  p£irt  117  as  follows: 


soon  as  possible,  hut  not  more  than  one 
hour,  after  notice  is  given  to  the 
drawtenders  either  at  the  bridge  during 
the  time  the  drawtenders  are  on  duty  or 
by  calling  the  number  posted  at  the 
bridge. 

***** 

(c)  The  draw  of  the  Massachusetts  Bay 
Transportation  Authority  (MBTA)/ 
AMTRAK  Bridge  at  mile  0.05,  between 
Salem  and  Beverly  shall  open  on  signal, 
except  that  from  12  midnight  to  5  a.m. 
daily  and  on  December  25  and  January 

I,  the  draw  shall  open  as  soon  as 
possible,  but  not  more  than  one  hour, 
after  notice  is  given  to  the  drawtenders 
either  at  the  bridge  during  the  time  the 
drawrtenders  are  on  duty  or  by  calling 
the  number  posted  at  the  bridge. 

(d)  The  Essex  County  Kemwood 
Bridge  at  mile  1.0  shall  open  on  signal, 
except  that  from  May  1  through 
September  30, 12  mi^ight  to  5  a.m.  and 
from  October  1  through  April  30,  7  p.m. 
to  5  a.m.,  and  all  day  on  December  25 
and  January  1,  the  (haw  shall  open  as 
soon  as  possible,  but  not  more  them  one 
hour,  after  notice  is  given  to  the 
(hawtenders  either  at  the  bridge  during 
the  time  the  (hawtenders  are  on  duty  or 
by  calling  the  number  posted  at  the 
bridge. 

Dated:  July  5, 1995. 

J. L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  95-24524  Filed  10-2-95;  8:45  am] 
BILUNG  (XX)E  4910-14-M 

33  CFR  Part  117 
[CGD01-85-001] 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.595,  paragraphs  (a)(4), 
(b)(1),  and  (c)  are  revised  and  paragraph 
(d)  is  added  to  read  as  follows: 

§  1 1 7.595  Danvers  River. 

(a)  *  *  * 

(4)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the  draws 
shall  open  on  signal. 

(b)  *  *  * 

(1)  The  draw  shall  open  on  signal, 
except  that  horn  May  1  through 
September  30, 12  midnight  to  5  a.m.  and 
horn  October  1  through  April  30,  8  p.m. 
to  5  a.m.,  and  all  day  on  Etec»mber  25 
and  Jemuary  1,  the  (haw  shall  open  as 


RIN  2115-AE47 

Drawbridge  Operation  Reguiations; 
Lagoon  Pond,  Tisbury,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  has  changed 
the  operating  rules  governing  the 
Lagoon  Pond  Bridge  over  Lagoon  Pond 
at  mile  0.0  in  Tisbury,  Massachusetts. 
The  operating  rules  formerly  published 
at  33  CFR  section  117.79  were  deleted 
in  error.  This  final  rule  will  corred  the 
deletion  error  and  publish  the  operating 
regulations  for  the  bridge. 

EFFECTIVE  DATE:  November  2, 1995. 
ADDRESSES:  Documents  referred  to  in 
this  preamble  are  available  for  copying 
and  inspection  at  the  First  Coast  Guard 
District,  Bridge  Bremch  office  located  in 
the  Captain  John  Foster  Williams 
Federal  Building,  408  Atlemtic  Ave., 
Boston,  Massachusetts  02110-3350, 


room  628,  between  6:30  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (617) 
223-8364. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Manager,  Bri(lge 
Branch,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  John  W. 
McDonald,  Project  Officer,  Bridge 
Branch,  and  Lieutenant  Commander 
Samuel  R.  Watkins,  Project  Counsel, 
District  Legal  Office. 

Regulatory  History 

On  February  28, 1995,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaldng  entitled  “Drawbridge 
Operation  Regulations;  Lagoon  Pond, 
Tisbury,  Massachusetts”  in  the  Federal 
Register  (60  FR  10817).  The  Coast  Guard 
received  no  comments  on  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  Lagoon  Pond  Bridge  over  Lagoon 
Pond  in  Tisbury,  Massachusetts  has  a 
vertical  clearance  of  15'  above  mean 
high  water  (MHW)  and  17'  above  mean 
low  water  (MLW).  Through  an  error,  the 
previous  special  operating  regulations 
for  this  bridge  were  deleted  from  33  CFR 
section  117.79.  Therefore,  the  bridge 
currently  is  required  to  open  on  signal 
at  all  times  under  general  operating 
regulations.  Regulations  published  in 
the  Federal  Register  of  October  7, 1982, 
(47  FR  44258)  read  as  follows: 

(a)  The  draw  shall  open  on  signal 
from  September  16  through  May  14 
provided  24  hours  advance  notice  is 
given. 

(b)  From  May  15  through  September 
15,  the  draw  will  open  on  signal  only 
from  8:15  a.m.  to  8:45  a.m.,  10:15  a.m. 
to  11  a.m.,  3:15  p.m.  to  4  p.m.,  5  p.m. 
to  5:45  p.m.,'and  7:30  p.m.  to  8  p.m. 
Throughout  the  remainder  of  this 
period,  the  draw  will  open  for  the 
passage  of  vessels  if  4  (four)  hours 
advance  notice  is  given. 

(c)  The  draw  shall  open  at  any  time 
for  public  vessels  of  the  United  States, 
any  vessels  of  state  or  municipal 
governments  used  for  public  safety,  and 
in  case  of  emergency  or  during  severe 
storm  conditions. 

The  bridge  owner,  the  Massachusetts 
Highway  Department  (MHD),  has  been 
operating  the  bridge  in  accordance  with 
the  deleted  regulations  on  an  unofficial 
basis.  The  Coast  Guard  is  changing  the 
regulations  to  reinstate  the  operating 
hours  of  the  bridge  contained  in  the 
erroneously  deleted  rule. 
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Discussion  of  Comments  and  Changes 

No  comments  were  received  on  the 
notice  of  proposed  rulemaking.  No 
changes  to  the  proposed  rule  have  been 
made. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard  - 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  this  rule  will  not 
prevent  mariners  firom  passing  through 
the  Lagoon  Pond  Bridge,  but  will  only 
require  mariners  to  plan  their  transits. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
“Small  entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
of  the  reasons  discussed  in  the 


Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  paragraph 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  firom  further 
environmental  documentation.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  117  as  follows: 

PAFTT  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.600  is  added  to  read  as 
follows: 

§  1 17.600  Lagoon  Pond. 

The  draw  of  the  Lagoon  Pond  Bridge, 
mile  0.0  in  Tisbury,  Massachusetts, 
shall  operate  as  follows: 

(a)  The  draw  shall  open  on  signal 
from  May  15  through  September  15, 
from  8:15  a.m.  to  8:45  a.m.,  from  10:15 
a.m.  to  11  a.m.,  fiom  3:15  p.m.  to  4  p.m., 
fi'om  5  p.m.  to  5:45  p.m.,  and  firom  7:30 
p.m.  to  8  p.m.  At  all  other  times  the 
draw  will  open  for  the  passage  of 
vessels  if  at  least  four  (4)  hours  advance 
notice  is  given  by  calling  the  number 
posted  at  the  bridge. 

(l^'The  draw  shall  open  on  signal 
firom  September  16  through  May  14  if  at 
least  a  twenty-four  (24)  hours  advance 
notice  is  given  by  calling  the  number 
posted  at  the  bridge. 

(c)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition,  clearance  gauges  for  each 
draw  with  figures  not  less  than  twelve 
(12)  inches  high  designed,  installed  and 
maintained  according  to  the  provisions 
of  section  118.160  of  this  chapter. 

Appendix  to  Part  117 — [Amended] 

3.  Appendix  A  to  Part  117  is  amended 
hy  adding  an  entry  in  alphabetical  order 
under  the  heading  “Massachusetts”  for 
Lagoon  Pond  to  read  as  follows: 


Appendix  A  to  Part  1 17.— Drawbridges  Equipped  With  Radiotelephones 

Waterway  Mile  Location  Bridge  name  and  owner  Call  sign  ^nnSI 

Massachusetts: 

*•'**•** 

Lagoon  Porxl .  0.0  Tisbury  .  Lagoon  Pond — MHD .  13  13 


Dated;  July  5, 1995. 

J.L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  95-24522  Filed  10-2-95;  8:45  am] 
BILUNa  CODE  4910-14-M 


33  CFR  Part  117 
[CGD01-94-150] 

RIN  2115-AE47 

Drawbridge  Operation  Regulations; 
Saugus  River,  MA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  has  changed 
the  operating  rules  governing  the  Fox 
Hill  SR107  Bridge  at  mile  2.5  over  the 
Saugus  River,  between  Saugus  and 
Lynn?  Massachusetts.  This  final  rule 
will  permit  the  bridge  owner,  the 
Massachusetts  Highway  Department 
(MHD),  to  reduce  the  number  of  hours 
in  a  day  that  the  bridge  will  be  crewed 
by  drawtenders  and  opened  on  signal. 
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This  final  rule  also  provides  that  at  all 
other  times  drawtenders  would  be  on 
call  for  one  hour  advance  notice 
openings.  This  action  is  being  taken 
brcause  there  have  been  few  requests  for 
bridge  openings  during  the  time  periods 
that  the  MHD  proposes  to  operate  the 
bridge  on  an  on  c^  basis.  This  will 
relieve  the  bridge  owner  of  the 
unnecessary  burden  of  having  personnel 
at  the  bridge  at  all  times. 

EFFECTIVE  DATE:  November  2, 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  copying  emd  inspection 
at  the  First  Coast  Guard  District,  Bridge 
Branch  office  located  in  the  Captain 
John  Foster  Williams  Federal  Building, 
408  Atlantic  Ave.,  Boston, 

Massachusetts  02110-3350,  room  628, 
between  6:30  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  (617)  223-^^ 
8364. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald,  Project  Manager,  Bridge 
Branch,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  John  W. 
McDonald,  Project  Officer,  Bridge 
Branch,  and  Lieutenant  Commander 
Samuel  R.  Watkins,  Project  Coimsel, 
District  Legal  Office. 

Regulatory  History 

On  January  19, 1995,  the  Coast  Gueird 
published  a  notice  of  proposed 
rulemaking  entitled  “Drawbridge 
Operation  Regulations;  Saugus  River, 
Massachusetts”  in  the  Federal  Register 
(60  FR  3791).  The  Coast  Guard  received 
no  comments  on  the  notice  of  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  w'as  held. 

Background  and  Purpose 

The  Fox  Hill  SR107  Bridge,  mile  2.5 
between  Saugus  and  Lynn, 
Massachusetts,  has  a  vertical  clearance 
of  6'  above  mean  high  water  (MHW)  and 
16'  above  mean  low  water  (MLW).  The 
existing  regulations  for  the  Fox  Hill 
SR107  Bridge  require  it  to  open  on 
signal  at  all  times. 

The  MHD  has  requested  authority  to 
reduce  the  times  when  the  bridge  is 
crewed  by  drawtenders  and  to  increase 
the  times  when  the  bridge  is  on  a  ofie 
(1)  hoiir  advance  notice  for  openings. 
This  request  by  MHD  seeks  relief  from 
the  unnecessary  burden  of  crewing  the 
bridge  during  times  of  infrequent 
requests  for  bridge  openings. 


Discussion  of  Comments  and  Changes 

No  comments  were  received  on  the 
notice  of  proposed  rulemaking.  No 
chemges  to  the  proposed  rule  have  been 
made. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  this  rule  will  not 
prevent  mariners  from  passing  through 
the  Fox  Hill  SR107  Bridge,  but  will  only 
require  mariners  to  plan  their  transits. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
“Small  entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guiud  certifies  under  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C.  - 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.(32)(e)  of  Commandant 


Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  117  as  follows; 


1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1,46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Section  117.618  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


(c)  The  Fox  Hill  SR107  Bridge  at  mile 
2.5  shall  open  on  signal,  except  that 
from  October  1  through  May  31,  7  p.m. 
to  5  a.m.  daily,  and  all  day  on  December 
25  and  January  1,  the  draw  shall  open 
as  soon  as  possible,  but  not  more  than 
one  hour,  after  notice  is  given  to  the 
drawtenders  either  at  the  bridge  during 
the  time  the  drawtenders  are  on  duty  or 
by  calling  the  number  posted  at  the 
bridge. 

Dated:  July  17, 1995. 

J.L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard  Commander.- 
First  Coast  Guard  District. 

[FR  Doc.  95-24523  Filed  10-2-95;  8:45  am] 


Drawbridge  Operation  Reguiations; 
West  Bay,  Osterviiie,  MA 


summary:  The  Coast  Guard  has  changed 
the  operating  rules  governing  the  West 
Bay  Bridge  at  mile  1.2  over  West  Bay  in 
Osterviiie,  Massachusetts.  The  special 
operating  rules  formerly  published  at  33 
CFR  section  117.78  were  deleted  in 
error.  This  final  rule  will  correct  the 
deletion  error  and  publish  the  correct 
operating  regulations  for  the  bridge. 
EFFECTIVE  DATE:  November  2, 1995. 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 


§  1 17.61 8  Saugus  River. 
***** 


BILLING  CODE  4910-14-M 

33  CFR  Part  117 
[CGD01 -84-104] 

RIN  2115  AE47 


AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 
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ADDRESSES:  Unless  otherwise  indicated, 
dociiments  referred  to  in  this  preamble 
are  available  for  copying  and  inspection 
at  the  First  Coast  Guard  District,  Bridge 
Branch  office  located  in  the  Captain 
John  Foster  Williams  Federal  Building, 
408  Atlantic  Ave.,  Boston, 

Massachusetts  02110-3350,  room  628, 
between  6:30  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
The  telephone  number  is  (617)  233- 
8364  . 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  McDonald,  Project  Manager, 
Bridge  Branch,  (617)  223-8364.  , 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  are  Mr.  John  W. 
McDonald,  Project  Officer,  Bridge 
Brandi,  and  Lieutenant  Commander 
Samuel  R.  Watkins,  Project  Counsel, 
District  Legial  Office. 

Regulatory  History 

On  January  10, 1995  the  Coast  Guard 
published;  a  notice  of  proposed 
rulemaking  entitled  “Drawbridge 
Operation  Regulations;  West  Bay, 
Osterville,  Massachusetts”  in  the 
Federal  Raster  (60  FR  2562).  The 
Coast  Guard  received  no  comments  on 
the  notice  of  proposed  rules.  No  pubUc 
hearing  was  requested,  and  none  was 
held. 

Background  and  Purpose 

The  West  Bay  Bridge  over  West  Bay 
in  Osterville,  Massachusetts  has  a  ' 
vertical  clearance  of  15'  above  mean 
high  water  (MHW)  and  17'  above  mean 
low  water  (MLM).  Through  an  error,  the 
special  operating  rules  for  this  bridge 
were  deleted  from  33  CFR  117.78. 
Therefore,  the  bridge  is  required  to  open 
on  signal  at  all  times  imder  the  general 
drawbridge  operating  regulations. 
Operating  rules  pubUshed  in  the 
F^eral  Register  of  October  7, 1962  (47 
FR  44258)  read  as  follows: 

(a)  The  draw  shall  open  on  signal 
from  April  1  though  Oi^ober  31  on  the 
following  schedule: 

(1)  April  1  through  Jime  14  and 

October  12  through  October  31;  8  a.in. 
to  4  p.m.  ' 

(2)  Jime  15  through  June  30;  8  a.m.  to 
6  p.m. 

(3)  July  1  until  Labor  Day;  8  a.m.  to 
8  p.m. 

(4)  Labor  Day  through  October  11;  8 
a.m.  to  5  p.m. 

(5)  For  the  remainder  of  this  period 
the  ^aw  will  open  on  signal  if  4  hoius 
notice  is  given  in  advance. 

(b)  From  Novembet  1  through  March 
31  the  draw  shall  open  on  signal  if  a  24- 
hovu  notice  is  given  in  advance. 


The  bridge  has  been  operating  in 
accordance  with  the  deleted  rules  on  an 
imofficial  basis.  The  Coast  Guard  is 
publishing  a  final  rule  that  will  reinstate 
the  operating  hours  of  the  bridge 
contained  in  the  erroneously  deleted 
rule. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  on  the 
notice  of  proposed  rulemaking.  No 
changes  to  the  proposed  rule  have  been 
made. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
reguljatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not  . 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significcmt  under  the  regulatory  pohcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  Tbie  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so.  minimal  that  a  full  Regulatory 
Evaluation,  linder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  tl^t  this  rule  will  not 
prevent  mariners  from  passing  through 
the  Wqst  Bay  Bridge,  but  will  only 
require  mariners  to  plan  their  transits. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ^e  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
“Small  entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizationi;  that  are  indepeudently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental'  jurisdictions  with 
populations  of  less  than  50,000.  Because 
of  the  reasons  discussed  in  the  '  ^ 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  imder  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  rule  contains  no  collection  of 
information  requirements  under  the  ' 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Co£ist  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat.  5039. 

2.  Section  117.622  is  added  to  read  as 
follows: 

§117.622  West  Bay. 

(a)  The  draw  of  the  West  Bay  Bridge, 
in  Osterville,  Massachusetts,  ^all  open 
on  signal  from  April  1  through  October 
31  on  the  following  schedule: 

(1)  From  April  1  through  June  14  and 
October  12  tl^ugh  October  31;  8  a.m. 
to  4  p.m. 

(2)  June  15  through  June  30;  8  a.m.  to 
6  p.m. 

(3)  July  1  until  Labor  Day;  8  a.m.  to- 
8  p.m. 

(4)  Labor  Day  through  October  11;  8 
a.m.  to  5  p.ih. 

(5)  At  all  other  times  from  April  1 
through  October  31,  the  draw  ^all  open 
on  signal  if  at  least  four  (4)  hours 
advance  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 

(b)  From  November  1  through  March 
31,  the  draw  shall  open  if  at  least 
twenty-four  (24)  hours  advance  notice  is 
given  by  calling  the  number  posted  at 
the  bridge. 

(c)  The  owners  of  this  bridge  shall 
provide  and  keep  in  good  legible 
condition  clearance  gauges  for  each 
draw  with  figures  not  less  than  12 
inches  high  designed,  installed  and 
maintained  according  to  the  provisions 
of  section  118.160  of  this  chapter. 
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Dated:  July  17, 1995. 

JX.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  95-24526  Filed  10-2-95;  8:45  am] 
BHXING  CODE  4aiO-14-M 


33CFR  Part  117 

[CGD05  94-083] 

Drawbridge  Operation  Reguiations; 
Muiiica  River,  NJ 

AQBICY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

summary:  At  the  request  of  Burlii^[ton 
County,  the  Coast  Guard  is  changing  the 
regulations  governing  the  Lower  Bai^ 
bridge  over  the  Mullica  River  at  mile 
15.0  between  Atlantic  and  Burlington 
Counties,  New  Jersey.  This  diai^e  will 
extend  the  pMiod  during  the  wintm 
mondis  to  include  April  v/b/en.  a  four- 
hour  advaime  ntXice  for  all  bridge 
openings  is  required.  This  change  is 
being  made  berause  there  have  been  few 
requests  fm  bridge  openings  during  this 
tinu  period. 

&FEC11VE  date:  Novmnber  2, 1995. 

FOR  FURTHER  RM^ORMAHON  CONTACT: 

Mr.  G.  Kassof,  Btui^  Administrate — 
NY,  Fifth  Coast  Giu^  District  (212) 
868-7069. 

SUPPLEMBITARy  INFORMATION: 

DrsAkig  bfomuftion 

The  principal  persons  involved  in 
drafting  diis  document  are  Mr. ).  Area, 
FlfUi  C^t  Guard  IXstiirl,  Bridge 
Brandi-NY,  Pnqect  Mana^,  and  CAPT 
JL  A.  Knee,  Fifth  Coast  Guard  District 
Legal  C^ce,  Project  Counsel. 

RcfolsAiHy  iOstey 

On  Fdiruary  13, 1995,  die  Coast 
Guard  published  a  Notira  of  Proposed 
Rulemaking  mititled  “Dran^irid^ 
Operation  Regulations,  Mullica  Rive, 
New  Jersey”  in  the  Federal  R^iste  (60 
FR  8209).  The  comment  period  ended 
May  15, 1995.  The  Coast  Chiard  received 
one  cmnment  on  the  notice  oi  proposed 
rulemaking  supporting  the  Coast 
Guard’s  prf^w^  diange  to  the 
\  regulations.  A  pubUc  hearii^  was  not 
requested,  and  one  was  not  ^Id. 

Background  and  Purpose 

The  Lower  Bank  highway  bascule 
bridge  over  the  Mullica  River  in  Lower 
Bank,  New  Jersey,  was  replaced  in  1993. 
The  present  brieve  has  a  vertical 
clearance  of  13  feet  above  mean  high 
water  (MHW)  in  the  closed  position 
^lich  is  4  feet  higher  than  tbe  previous 
bridge.  During  the  period  horn 


December  1993  through  April  1994,  a 
period  of  151  days,  the  bridge  opened 
on  request  on  only  34  days.  The  current 
operating  regulations  implemented  in 
January  1988  reqviire  the  Lower  Bank 
bridge  to  open  on  signal,  except  from 
April  1  through  November  30  from  11 
p.m.  to  7  ajn.,  and  from  December  1 
through  March  31  from  4:30  p.m.  to  8 
a.m.,  a  4-hour  advance  notice  is 
required  fmr  a  bridge  opening.  This 
chwge  to  the  regulations  will  include 
April  in  the  winter  seasonal  restrictions 
and  increase  the  4-hour  advance  notice 
requirement  to  apply  to  all  requests  for 
bridge  openings  from  December  through 
April  This  chwge  will  provide  die 
bridge  owner  wifo  relief  from  constantly 
having  a  person  available  to  open  the 
bridge  at  times  when  openings  are  not 
needed. 

R^ulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  aetkm  undM  sectimi  3(f)  of 
Executive  Order  12866  and  cfoes  not 
reqmre  an  assessmmit  of  prrtential  costs 
and  benefits  under  seetkm  6(a)(3)  of  that 
ordor.  It  has  been  exempted  froin  review 
by  the  fXfice  of  Mana^mmit  and 
Budget  under  that  mdm.  It  is  not 
significant  under  the  regulatmy  policies 
and  procedures  of  the  D^partnient  of 
Tran^ortation  (DOT)  (44  FR  11040; 
Febnmry  28, 1979).  The  Coast  Guard 
expects  the  econmnic  inqmct  of  diis  rule 
to  be  so  minimal  that  a  foil  Regulatory 
Evaluation  undw  paragraph  lOe  the 
regtdatory  policies  and  procedures  of 
DOT  is  uimecessary.  This  conclusion  is 
based  on  the  feet  t!^t  the  regulatkm  will 
not  prevmt  mariners  frcan'passing 
through  the  Lower  Bank  Bridge,  1^  will 
require  mariners  to  provide  a  4-hour 
advance  notice  cdthw  arrival  from  May 
1  through  Novenfoer  30  between  11  p.m. 
and  7  am.,  and  from  Decembm'  1  to 
April  30  at  all  times.  At  all  other  times, 
the  bridge  %viU  open  on  signal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ^  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
(m  a  substantial  number  of  small 
entities.  “Small  mtities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  fields  and  that  otherwise  qualify 
as  “small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632).  Because  it  expects  the 
impact  of  ^s  rule  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwenrk  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
omtained  in  Executive  Order  12612  and 
it  has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  F^eralism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.e. 
(32)(e)  of  Commandant  Instruction 
M16475.1B  (as  amended,  59  FR  38654, 

29  July  1994),  this  rule  is  c^egorically 
excluded  from  fiuther  environmental 
documentation.  A  Categorical  Exclusion 
Detmmination  statement  has  been 
pr^Mtred  and  placed  in  the  rulemaking 
dodert. 

Lilt  of  Subjects  in  S3  CFR  Part  117 
foidges. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amoiding  part  117  of 
Title  33,  Code  of  Federal  R^td^tions  to 
read  as  follows: 

FART  IIT-ORAWBRIOQE 
OPERATKM  REGULATIONS 

1. 'The  aufiiority  citation  for  Part  117 
continues  to  read  as  follows: 

AiifeM%:  33  U.SjC  499;  49  CFR  1.46;  33 
CFR  1.05-lfe). 

2.  In  sectirm  117.731a  paragraph  (a)  is 
revised  to  read  as  follows: 

f  117.731a  MuMoaRivar. 

«  *  *  *  * 

(a)  The  draw  of  the  Lower  Bank 
bridge,  mile  15.0,  need  not  open  during 
the  following  periods  imless  at  least 
four  hours  notice  is  given: 

(1)  From  May  1  through  November  30, 
from  11  p.m.  to  7  am. 

(2)  FtYHn  December  1  through  April 
30,  at  all  times. 

***** 

Dated:  September  14, 1995. 

W.J.Ecker, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Fifth  Coast  Guard  District. 

(FR  Doc.  95-24527  FUed  10-2-95;  8:45  am] 
BOJJNQ  CODE  4ai0-14-M 
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33  CFR  Part  164 
[CGD  93-022] 

RIN  211&-nAE41 

Automated  Dependent  Surveillance 
Shipbome  Equipment:  Incorporation 
by  Reference 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  amends  the 
incorporation  by  reference  provisions 
for  the  Automated  Dependent 
Surveillance  (ADS)  Shipbome 
Equipment.  Due  to  the  development  of 
new  Differential  Global  Positioning 
System  (DGPS)  standards,  the  existing 
standard  incorporated  by  reference. 
Radio  Technical  Commission  for 
Maritime  Services’  (RTCM) 
Recommended  Standards  for 
Differential  NAVSTAR  GPS  Service, 
Version  2.0  contained  in  33  CFR  164.03, 
has  been  superseded  by  new  standards 
contained  in  Version  2.1.  The  Coast 
Guard  is  replacing  Version  2.0  by 
incorporating  the  new  standards 
contained  in  Version  2.1. 

Additionally,  Digital  Selective  Calling 
(DSC)  standards  for  use  with  Vessel 
Traffic  Services  (VTS)  and  Maritime 
Mobile  Services  recently  developed  by 
the  International  Telecommunication 
Union  Radiocommunication  Bineau 
(ITU-R),  are  the  new  incorporation  by 
reference. 

The  new  DGPS  standards  will  ensure 
that  ADS  is  compatible  with  the  Coast 
Guard  national  DGPS  network.  The 
standards  will  also  provide  additional 
user  safety  information  such  as 
differential  station  health  indicators. 

The  new  DSC  standards  will  ensure 
that  the  Automated  Dependent 
Surveillance  Shipbome  Equipment 
(ADSSE),  built  by  various 
manufacturers,  will  provide  the  same 
message  in  an  internationally  accepted 
format. 

DATES:  Effective  Date:  November  2, 

1995. 

Incorporation  by  reference:  The 
Director  of  the  Federal  Register 
approves  as  of  November  2, 1995,  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  210(1 
Second  Street  SW.,  Washington,' DC 
20593-0001  between  8  a.m.  and  3p.m.,‘ 
Monday  through  Friday,  except  Federal 
holidays.  The -telephone  number  isip202) 
267-1477.  0  ^  -  .a 


FOR  RURTHER  INFORMATION  CONTACT: 

l]:ene  Hoffinan,  Project  Manager,  Vessel 
Traffic  Services  Division.  The  telephone 
number  is  202-267-6277. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  April  20, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
mlemaking  entitled  Automated 
Dependent  Surveillance  Shipbome 
Equipment:  Incorporation  by  Reference 
in  the  Federal  Register  (60  FR  19690). 
The  Coast  Guard  received  no  letters  on 
the  proposal.  No  public  meeting  was 
requested,  and  none  was  held. 

Background  and  Purpose 

Section  5004  of  the  Oil  Pollution  Act 
of  1990,  as  codified  in  33  U.S.G.  2734, 
directed  the  Coast  Guard  to  acquire, 
install,  and  operate  additional 
equipment,  as  necessary,  to  provide 
surveillemce  of  tank  vessels  carrying  oil 
from  the  Trans- Alaskan  Pipeline 
through  Prince  William  Sound. 

While  endeavoring  to  meet  the 
requirements  of  the  Act,  t^p  Coast 
Guard  investigated  various  types  of 
svuveillance  systems,  including  radar 
and  dependent  surveillance  systems. 
The  Coast  Guard  determined  an  ADS 
system  that  uses  DGPS  would  meet  the 
Coast  Guard’s  requirements  without 
being  cost  prohibitive  to  the 
Government  and  the  user.  The 
shipboard  portion  of  the  system, 

ADSSE,  includes  a  12  channel  all-in¬ 
view  DGPS  receiver,  a  marine 
radiobeacon  band  receiver  capable  of 
receiving  DGPS  error  correction 
messages,  a  VHF/FM  transceiver  using 
DSC,  and  a  control  imit. 

On  July  17, 1992,  the  Coast  Guard 
published  a  final  mle.  Prince  William 
Soimd  Automated  Dependent 
Surveillance  System,  in  the  Federal 
Register  (57  FR  31660).  This  final  mle 
amended  the  Prince  William  Sound 
VTS  regulations  by  incorporating  the 
use  of  ADS  using  DGPS.  The  regulation 
requires  tank  vessels  of  20,000  DWT  or 
more,  transiting  Prince  William  Soiuid, 
to  carry  operating  ADSSE. 

Since  the  publication  of  this 
regulation,  the  Coast  Guard  has 
determined  that  the  use  of  ADS  may 
expand  beyond  Prince  William  Sound. 
In  order  to  facilitate  future  expansion 
into  other  areas  of  the  U.S.,  the  final 
mle  amending  the  National  VTS 
Regulations  (59  FR  36316),  divided  the 
Prince  William  Smmd  Automated 
Dependent  Surveillance  Syslpm  rule  ^ 
intotYYO  seqtiops:  (a)ainaY:igati.€WL>  ?  ) 
equipment^rulp  (§  164t43);,andi  (b);%;;.df< 
vessel  operaUpg  ruleifqr  Priupe  William 
Sound  (§  165.1704).  VTS, Reporting 


Exemptions  for  vessels  equipped  with 
an  operating  ADSSE  are  set  forth  in 
§  161.23(c).  The  “Incorporation  by 
Reference’’  section  (§  161.109) 
associated  with  this  mle  has  been 
redesignated  as  §  164.03(b)(2). 

Discussion  of  Changes 

Due  to  the  development  of  new  DGPS 
standards,  the  existing  standard 
incorporated  by  reference,  RTCM 
Recommended  Standards  for 
Differential  NAVSTAR  GPS  Service, 
Version  2.0  RTCM  Paper  134-89/SC 
104-68  incorporated  in  33  CFR  164.03, 
has  been  superseded.  Differential 
NAVSTAR  GPS  Service,  Version  2.0, 
will  be  replaced  with  the  new 
standards,  RTCM  Recommended 
Standards  for  Differential  NAVSTAR 
GPS  Service.  Version  2.1  RTCM  Paper 
194-93/SC  104— STD,  which  have  been 
developed  with  industry  input  and 
approved  by  RTCM. 

Additionally,  DSC  standards  for  use 
with  VTS  and  Maritime  Mobile  Service, 
Optional  Expansion  of  the  DSC  System 
for  use  in  the  Meiritime  Mobile  Service, 
ITU— R  Recommendation  M.821  and 
Characteristics  of  a  Transponder  System 
using  DSC  Techniques  for  use  with  VTS 
and  Ship-to-Ship  Identification,  ITU-R 
Recommendation  M.825,  have  been 
developed  by  the  ITU-R  with  industry 
input  and  will  also  be  incorporated  by 
reference. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  164.03 
for  incorporation  by  reference  imder  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Regulatory  Evaluation 

This  mle  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febmary  26. 1979). 

The  Coast  (iuard  expects  the 
economic  impact  of  this  mle  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary.  The  upgrade  of 
DGPS  receiver?  from  Version  2.0  RTCM 
Paper  134-89/SC  104-68,  to  Version  2.1 
RTCM  Paper  194-93/SC  104-rSTD> 
requires!  only  a  firmware  upgrade.:  At  . 
least  one  manufacturer  harindicated 
that  this  upgrade  is  available  at' no  cost 
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to  the  user.  Additionally,  recent 
indications  are  that  the  cost  to  initially 
outfit  tank  vessel  with  EX^PS  equipment 
may  be  less  than  the  original  estimate  of 
$50,000  per  vessel.  A  more  reasonable 
estimate  now  would  be  approximately 
$15,000  per  vessel.  The  cost  is  expected 
to  drop  further  as  dependent 
surveillance  is  implemented  in  other 
U.S.  ports  and  worldwide. 

Small  Entities 

This  regulation  will  only  affect 
owners  and  operators  of  tank  vessels  of 
20,000  or  more  DWT  operating  in  Prince 
William  Soimd  and  carrying  oil  from 
the  Trans- Alaska  Pipeline.  The 
construction  and  operating  costs  of 
vessels  of  this  size  is  such  that  their 
owners  tend  to  be  major  corporations  or 
subsidiaries  of  major  corporations. 
Business  entities  with  the  capital  and 
operating  costs  of  this  magnitude  do  not 
meet  the  definition  of  “small  entitles” 

Therefore  the  Ckiast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  nile  and 
concluded  that  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  dociunentation. 

This  rulemaking  is  intended  to 
improve  accuracy  and  reliability  of 
vessel  tracking  equipment.  It  may 
benefit  the  environment  by  reducing  the 
potential  for  catastrophic  oil  spills 
which  may  result  from  tank  vessels 
involved  in  gioimdings,  rammings,  or 
collisions.  While  this  rulemaking  may 


have  a  positive  effect  on  the 
environment  by  minimizing  the  risk  of 
environmental  harm  resulting  fi’om 
collisions  and  grovmdings,  the  impact  is 
not  expected  to  be  significant  enough  to 
warrant  further  documentation.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  -CFR  Part  164 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways,  Incorporation 
by  reference. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  164  as  follows: 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

1.  The  authority  citation  for  part  164 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  46  U.S.C.  2103, 
3703;  49  CFR  1.46.  Sec.  164.13  also  issued 
under  46  U.S.C.  8502  sec.  4114(a),  Pub.L. 
101-380, 104  Stat.  517  (46  U.S.C.  3703  note). 
Sec.  164.61  also  issued  under  46  U.S.C.  6101. 


2.  Section  164.03  paragraph  (b)  is  revised  to  read  as  follows: 


§  164.03  Incorporated  by  reference. 

(a)  *  *  * 

(b)  The  materials  approved  for  incorporation  by  reference  in  this  part  and  the  sections  affected  are: 

International  Maritime  Organization  (IMO)  4  Albert  Embankment,  London,  SEl  7SR,  U.K. 

Recommendation  on  Performance  Standards  for  Automatic  Pilots,  Resolution  A.342(1X),  adopted  November  12, 1975  .  164.13 

Radio  Technical  Conunission  For  Maritime  Services  (RTCM),  655  Fiftwnth  St.,  N.W.,  Suite  300,  Washington,  D.C.  20005 

Minimum  Performance  Standards  (MPS)  Marine  Loran  C  Receiving  Equipment,  RTCM  Paper  12-78/DO-lOO,  1977  .  164.41 

RTCM,  Recommended  Standards  for  Differential  NAVSTAR  GPS  Service,  Version  2.1,  RTCM  Paper  194—93/SC  104— STD, 

1994  .  164.43 

International  Telecommunication  Union  Radiocommunication  Bureau  (ITU-R),  Place  de  Nations  CH-1211  Geneva  20  Swit¬ 
zerland 

Optional  Expansion  of  the  Digital  Selective-Calling  System  for  use  in  the  Maritime  Mobile  Service  ITU-R  Recommenda¬ 
tion  M.821,  1992  . . .  164.43 

Characteristics  of  a  Transponder  System  using  Digital  Selective-Calling  Techniques  for  use  with  Vessel  Traffic  Services 
and  Ship-to-Ship  Identification,  ITU-R  Recommendation  M.825, 1992  . .  164.43 


Dated:  September  25, 1995. 

)A.  Creech, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Navigation  Safety  and  Waterway 
Services. 

(FR  Doc.  95-24529  Filed  10-2-95;  8:45  am] 
BiLUNG  CODE  4910-14-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7163 

[CO-935-1 430-01 ;  COC-55323] 

Withdrawal  of  Public  Lands  for 
Protection  of  Archaeological  and 
Paleontological  Values;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraw  4,526.24 
acres  of  public  lands  for  50  years  for 
protection  of  archaeological, 
paleontological,  and  cultural  values. 


The  lands  will  be  closed  to  location  and 
entry  imder  the  mining  laws.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Yotmgfield  Street, 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  location  and 
entry  imder  the  United  States  mining 
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laws  (30  U.S.C.  Ch.  2  (1988)),  but  not 
from  leasing  imder  the  mineral  leasing 
laws,  to  protect  archaeological, 
paleontologial,  and  cultural  v£dues: 

Grand  Junction  Archaeological  Sites 
Rabbit  Valley  Research  Natural  Area 
Sixth  Principal  Meridian 
T.  10  S.,  R.  104  W., 

Sec.  8,  EV^!SEV4SWV4,  SEV4NEV4SEV4,  and  . 
S»/iSEV4; 

Sec.  9,  SWV4NEV4SWV4,  SV2NWV4SWV4. 
and  SV2SWV4: 

Sec.  16,  NV2NEV4NWV4  and  NWV4NWV4: 
Sec.  17,  NV2NEy4  and  NEV4NEV4NWV4. 

Sieber  Canyon 

Sixth  Principal  Meridian 

T.  11  S.,  R.  103  W., 

Sec.  33,  lot  1,  EV2NEV4,  SWV4NEV4, 
NViSEV4,  and  SWV4SEV4; 

Sec.  34,  lots  2  to  6,  inclusive,  and  8, 
NV2NWV4,  and  SWV4NWV4. 

T.  12  S.,  R.  103  W., 

Sec.  3,  SWV4NWV4  and  WV2SWV4: 

Sec.  4  lots  5  to  7,  inclusive,  SV2NV2,  and 
SV2; 

Sec.  5,  lots  5  and  6,  SV2NEV4,  and  SV2: 

Sec.  6,  lots  13  to  24,  inclusive; 

Sec.  7,  lots  5  to  9,  inclusive,  WV2NEV4,  and 
NWV4SEV4. 

T.  12  S.,  R.  104  W., 

Sec.  1,  SEV4SEV4; 

Sec.  12,  lots  1  to  3  inclusive,  and 
NWV4SEV4. 

Dinosaur  Hill  Paleontological  Area 
Ute  Principal  Meridian 
T.  1  N.,  R.  2  W., 

Sec.  29,  NWV4NWV4. 

McDonald  Creek  Cultural  Resource  Area 
Sixth  Principal  Meridian 
T.  10  S.,  R.  104  W., 

Sec.  19,  EV2SEV4SEV4: 

Sec.  20,  SWV4  and  WV2SEV4: 

Sec.  29,  W*A; 

Sec.  30,  E»/iEV2NEV4,  SWV4SEV4NEV4, 
EV2SEV4,  SEV4NWV4SEV4, 

E>ASWV4SEV4,  and  SWV4SWV4SEV4; 

Sec.  31,  East  10  chains  of  lot  11,  E'ANEVt, 
NWV4NEV4,  E»ASWV4NEV4,  and 
NEV4SEV4: 

Sec.  32,  W*ANWV4NEV4,  SWV4NEV4, 

NWV4,  SWV4SEV4NEV4,  NViNWV4SWV4, 
and  SWV4NWV4SWV4. 

Split  Rock  Paleontological  Area 
Sixth  Principal  Meridian 
T.  10  S.,R.  104  W., 

Sec.  11,  E*/iNEV4SWV4,  SWV4NEV4SWV4, 
N^ASEV4SWV4,  NWV4SEV4,  and 
NWV4SWV4SEV4. 

Fruita  Paleontological  Site 
Ute  Principal  Meridian 
T.  1  N.,  R.  3  W., 

Sec.  13,  SV2SWV4  and  SWV4SEV4: 

Sec.  24,  WV2NEV4  and  NWVi. 

The  areas  described  aggregate  4,526.24 
acres  of  public  lands  in  Mesa  County. 


2.  The  withdrawal  made  by  this  order 
does  not  edter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  tmder  the  mining  laws. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  imless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  15, 1995. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  95-24464  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  4310-JB-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106003-6070-02;  1.0. 
092695C] 

Pacific  Halibut  Fisheries;  Reopen  Area 
2A  Non>treaty  Commercial  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock. 

EFFECTIVE  DATE:  Area  2A  non-treaty 
commercial  fishery  reopening  8  a.m. 
through  6  p.m.,  local  time,  September 
26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
imder  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  mnended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 


29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 

The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20, 1995). 

On  behalf  of  the  IPHC,  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number 
15 

Area  2A  Non-treaty  Commercial 
Fishery  To  Reopen 

The  September  12  fishing  period  in 
Area  2A  resulted  in  a  catch  of  4,000  lb 
(1.81  metric  tons  (mt)).  The  revised  total 
conunercial  catch  from  Area  2A  to  date 
is  97,000  lb  (43.99  mt),  leaving 
approximately  8,000  lb  (3.62  mt)  to  be 
t^en. 

Area  2A  will  reopen  on  September  2S 
for  10  hours  from  8:00  a.m.  to  6:00  p.m. 
local  time.  The  fishery  is  restricted  to 
waters  that  are  south  of  Point  Chehalis, 
WA  (46®53'18"  N.  lat.)  under  regulations 
promulgated  by  NMFS.  Fishing  period 
limits  as  indicated  in  the  following  table 
will  be  in  effect  for  this  opening. 


Vessel  class 

Fishing  period  limit 
(lb) 

Length 

Letter 

Dressed, 

head-on 

Dressed, 

head-off* 

A 

225 

200 

B 

225 

200 

31-35  . 

C 

285 

250 

0 

790 

695 

E 

850 

750 

F 

1,020 

895 

51-55  . 

G 

1,135 

1,000 

56+ . 

H 

1,705 

1,500 

*  Weights  are  after  2  percent  has  been  de¬ 
ducted  for  ice  and  slime  if  fish  are  not  washed 
prior  to  weighing. 


The  appropriate  vessel  length  class 
and  letter  is  printed  on  each  halibut 
license. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight, 
althou^  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
A^  2A  be  landed  with  the  head  on. 

The  fishing  period  limit  applies  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  fine. 
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Dated:  September  26, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-24512  Filed  10-2-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  makirtg  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1280 

[No.  LS-«5-010] 

Sheep  Promotion,  Research,  and 
Information  Program:  Rules  and 
Regulations 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  provisions  of  a  proposed 
Sheep  and  Wool  Promotion,  Research, 
Education,  and  Information  Order 
(Order),  which  would  establish  a 
national  and  industry-funded  sheep  and 
wool  promotion,  research,  and 
information  program  if  an  Order  is 
approved  by  producers,  feeders,  and 
importers  voting  in  the  initial 
referendum.  A  hill  proposal  and  four 
partial  proposals  were  published 
previously  in  the  Federal  Register  (60 
FR  2874).  This  proposed  rule  establishes 
the  collection  and  remittance  process, 
puts  into  effect  the  reporting 
requirements,  identifies  and  establishes 
the  Harmonized  Tariff  Schedule  (HTS) 
classification  numbers,  conversion 
factors,  and  assessment  rates  for 
imported  sheep,  sheep  meat,  wool,  and 
wool  products  subject  to  assessment, 
establishes  procedures  for  calculating, 
collecting,  and  remitting  assessments  on 
imported  sheep,  sheep  meat,  wool,  and 
wool  products  and  establishes  the  basis 
for  exempting  certain  imported  sheep 
and  sheep  products  from  assessment. 
Because  the  Sheep  Promotion,  Research, 
and  Information  Act  of  1994  (Act) 
provides  that  raw  wool  will  be 
exempted  firom  the  collecting 
provisions,  raw  wool  is  not  subject  to 
assessment. 

DATES:  Written  comments  must  be 
received  by  November  2, 1995. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 


and  Seed  Division;  Agricultural 
Marketing  Service  (AMS),  USDA,  Room 
2606-S;  PO  Box  96456;  Washington,  DC 
20090-6456.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  Room  2606, 
South  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 

All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  the  issue  of  the  Feder^ 
Register.  Comments  concerning  the 
information  collection  requirements 
contained  in  this  action  should  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs;  Office  of 
Management  and  Budget  (OMB); 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  Agricultural  Marketing 
Service,  USDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Invitation  to  submit  proposals — 60  FR 
381  (January  4, 1995);  Sheep  and  Wool 
Promotion,  Research,  Education,  and 
Information  Order — 60  FR  28747  (Jime 
2, 1995);  and  Procedures  for  the 
Conduct  of  Referendum — 60  FR  40313 
(August  8, 1995). 

Regulatory  Impact  Anal3rsis 

Executive  Orders  12866  and  12778  and 
the  Regulatory  Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and 
therefore  has  not  been  reviewed  by 
OMB. 

This  proposed  rule  has  been  reviewed 
imder  ^ecutive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  a  retroactive  effect.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law,  and  requesting  a  modification 
of  the  Order  or  an  exemption  from 
certain  provisions  or  obligations  of  the 
Order.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter  the  Secretary  will 
issue  a  decision  on  the  petition.  The  Act 


provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  petitioner  resides  or  carries  on 
business  has  jurisdiction  to  review  the 
Secretary’s  decision,  if  the  petitioner 
files  a  complaint  for  that  pmrpose  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary’s  decision. 

The  petitioner  must  exhaiist  his  or  her 
administrative  remedies  before  he  or  she 
can  initiate  any  such  proceeding  in  the 
district  court. 

Pursuant  to  reqiiirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
AMS  has  considered  the  economic 
impact  of  this  proposed  action  on  small 
entities. 

The  purpose  of  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  burdened. 

The  Administrator  of  AMS  has  ~ 
considered  the  economic  impact  of  this 
action  on  small  entities  to  RFA. 

There  are  an  estimated  87,350 
domestic  sheep  producers  and  feeders 
and  an  estimated  700  remittance 
persons  who  would  be  subject  to  the 
rules  and  regulations  issued  pursuant  to 
the  Order.  There  are  also  an  estimated 
9,000  importers  who  would  become 
subject  to  the  rules  and  regulations. 
Nearly  every  sheep  producer,  feeder, 
and  importer  would  be  classified  as  a 
small  business  imder  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.601). 

The  Act  provides  for  the 
establishment  of  a  coordinated  program 
of  promotion  and  research  designed  to 
strengthen  the  sheep  industry’s  position 
in  the  marketplace  and  to  maintain  and 
expand  foreign  and  domestic  markets 
and  uses  for  sheep  and  sheep  products. 
This  program  would  be  financed  by 
assessments  on  domestic  and  imported 
sheep  and  sheep  products  which 
includes  wool  and  products  containing 
wool  fibers.  Pursuant  to  the  Act,  a 
proposed  rule  was  pubUshed  on  June  2, 
1995  (60  FR  28747).  That  action 
proposed  a  full  proposal  and  four  partial 
proposals. 

This  proposed  rule  establishes  the 
collection  and  remittance  process,  puts 
into  effect  the  reporting  requirements  of 
an  Order,  identifies  and  establishes  HTS 
classification  numbers,  conversion 
factors,  and  assessment  rates  for 
imported  sheep  and  sheep  products 
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(sheep  meat,  wool,  and  wool  products) 
subject  to  the  assessment  and 
establishes  procedures  for  calculating, 
collecting,  emd  remitting  assessments  on 
imported  sheep,  sheep  meat,  wool,  and 
wool  products  and  establishes  the  basis 
for  exempting  certain  imported  sheep 
and  sheep  products  from  assessment. 
Because  the  Act  exempts  raw  wool  from 
the  collecting  provisions,  raw  wool  is 
not  subject  to  assessment. 

This  rule  will  implement  applicable 
Order  provisions  in  the  manper 
provided  therein,  if  an  Order  is  passed 
in  referendum.  Accordingly,  the 
Administrator  of  AMS  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35),  the  information  collection 
and  recordkeeping  requirements  for 
domestic  producers,  feeders,  handlers, 
and  processors  of  sheep  and  wool 
contained  in  part  1280  have  been 
approved  by  OMB  and  assigned  control 
nvunber  0581-0093. 

Based  on  comparable  research  and 
promotion  progreuns,  it  would  require 
approximately  0.5  hours  per  response 
for  producers,  feeders,  handlers,  and 
any  persons  other  than  the  person 
making  payment  to  the  producer,  feeder, 
or  handler,  to  complete  a  reporting  form 
on  a  monthly  basis  and  file  a  request  for 
reimbiursement  if  necessary. 

For  importers,  the  Department  of 
Agriculture  (Department)  intends  to  rely 
to  a  great  extent  on  records  maintained 
by  the  U.S.  Customs  Service  (Customs) 
and  records  maintained  by  importers 
under  Custom’s  requirements  for  its 
administration  and  enforcement  of  the 
provision  of  the  proposed  regulations. 
The  Department  anticipates  that 
importers  only  would  be  required  to 
provide  additional  information  if 
needed  as  evidence  of  reimbursement  of 
assessments. 

Any  person  subject  to  the  assessment, 
collection,  and  remittance  provisions  of 
the  Act  and  the  Order  would  be 
expected  to  maintain  and  make 
available  to  the  Secretary  such  books 
and  records  as  necessary  to  carry  out  the 
provisions  of  the  Order  and  these 
regulations.  Such  books  and  records 
should  be  maintained  for  at  least  2  years 
beyond  the  fiscal  period  of  their 
applicability.  Reporting  forms  would  be 
submitted  monthly. 

Comments  concerning  the 
information  collection  requirements 
contained  in  this  action  should  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs;  Office  of 


Management  €md  Budget;  Washington, 

DC  20503.  Attention:  Desk  Officer  for 
the  Agricultural  Marketing  Service, 
USDA. 

Background 

The  Act  (7  U.S.C.  7101-7111) 
approved  October  22, 1994,  authorizes 
the  Secretary  to  establish  a  national 
sheep  and  wool  promotion,  research, 
education,  and  information  program, 
designed  to  strengthen  the  sheep 
industry’s  position  in  the  marketplace, 
to  maintain  and  expand  existing 
domestic  and  foreign  markets  and  uses 
for  sheep  and  sheep  products  and  to 
develop  new  markets  and  uses  for  sheep 
and  sheep  products.  This  program 
would  be  fimded  by  assessments  on 
domestic  sheep  producers,  sheep 
feeders,  and  exporters  of  live  sheep  and 
greasy  wool  of  1-cent-per-pound  on  live 
sheep  sold  and  2-cents-per-pormd  on 
greasy  wool  sold.  Importers  would  be 
assessed  1-cent-per-pound  on  live  sheep 
imported  and  the  equivalent  of  1-cent- 
per-pound  of  live  sheep  for  sheep 
products  imported  as  well  as  2-cents- 
per-pound  of  degreased  wool  or  the 
equivalent  of  degreased  wool  for  wool 
and  wool  products  imported.  Imported 
raw  wool  would  be  exempt  from 
assessments.  Each  person  who  processes 
or  causes  to  be  processed  sheep  or  sheep 
products  of  that  person’s  own 
production  and  markets  the  processed 
products  would  be  assessed  the 
equivalent  of  1-cent-per-poimd  of  lii^e 
sheep  sold  or  2-cents-per-pound  of 
greasy  wool  sold.  All  assessment  rates 
may  be  adjusted  in  accordance  with 
applicable  provisions  of  the  Act. 

Pursuant  to  the  Act,  a  proposed  rule 
was  published  in  the  Jime  2, 1995, 
Federal  Register  (60  FR  28747).  That  . 
action  proposed  a  full  proposal  and  four 
partial  proposals.  If  approved  in 
referendiun,  a  final  Order' would  require 
that  each  person  who  makes  payment  to 
a  sheep  producer,  feeder,  or  handler  of 
sheep  or  sheep  products  be  a  collecting 
person  who  collects  the  assessment 
from  the  producer,  feeder,  or  handler  of 
sheep  or  sheep  products  and  pass  the 
collected  assessment  on  to  the 
subsequent  purchaser  pursuant  to  the 
Act.  Any  person  who  buys  domestic  live 
sheep  or  greasy  wool  for  processing 
must  collect  the  assessment  from  the 
producer,  feeder,  or  handler  and  remit 
the  assessment  to  the  proposed  National 
Sheep  Promotion,  Research,  and 
Information  Board  (Board).  Any  person 
who  processes  or  causes  to  be  processed 
sheep  or  sheep  products  of  the  person’s 
own  production  and  markets  the 
processed  products  would  be  required 
to  pay  an  assessment  and  remit  the 
assessment  to  the  Board.  Any  person 


who  exports  live  sheep  or  greasy  wool 
would  be  required  to  pay  an  assessment 
and  remit  the  assessment  to  the  Board 
at  the  time  of  export.  Finally,  each 
person  who  imports  sheep  and  sheep 
products — excluding  raw  wool — would 
be  required  to  pay  an  assessment. 
Customs  will  collect  the  assessments  on 
imported  sheep  and  sheep  products 
upon  importation  and  will  forward  the 
assessments  to  AMS  for  disbursement  to 
the  Board. 

The  proposed  Order  further  would 
define  a  collecting  person  as  any  person 
who  is  responsible  for  collecting  an 
assessment  pursuant  to  the  Act,  this 
subpart  and  these  regulations,  including 
processors  and  any  other  persons  who 
are  required  to  remit  assessments  to  the 
Board,  except  that  a  collecting  person 
who  is  a  market  agency;  i.e., 
commission  merchant,  auction  market, 
or  livestock  market  in  the  business  of 
receiving  such  sheep  or  sheep  products 
for  sale  on  commission  for  or  on  behalf 
of  a  producer  or  feeder,  shall  pass  the 
collected  assessment  on  to  the 
subsequent  purchaser  pursuant  to  the 
Act,  this  subpart  and  the  regulations 
prescribed  by  the  Board  and  approved 
by  the  Secretary. 

For  the  purposes  of  the  collection  of 
assessments  on  imported  wool  and  wool 
products  by  Customs,  the  Department 
proposes  that  the  Harmonized  Tariff 
Schedule  (HTS)  classification  numbers 
published  by  the  International  Trade 
Commission  be  used  to  identify 
imported  sheep  and  sheep  products  that 
would  be  subject  to  the  assessment  if 
the  proposed  Order  becomes  effective. 
The  HTS  classification  system  identifies 
each  category  of  imported  sheep,  sheep 
meat,  wool,  and  products  that  contains 
wool  fiber  by  a  10-digit  classification 
number  and  provides  a  brief  description 
of  the  imported  product  that 
corresponds  to  the  veuious  classification 
numbers.  Additionally,  the  HTS 
classification  number  may  be  further 
divided  into  multiple  fiber  categories  for 
products  that  contain  a  blend  of  fibers. 

In  determining  which  HTS 
classification  numbers  would  be 
assessed  imder  this  proposal,  the 
primary  objectives  were  to  meet  the 
intent  of  the  Act  by  maximizing 
participation  of  imported  sheep,  sheep 
meat,  wool,  and  wool  products  in  the 
assessment  collection  provisions  of  the 
Act  and  minimizing  the  burden  of 
administering  those  provisions.  To 
make  certain  these  objectives  would  be 
met,  the  Department  reviewed  5  years — 
1989-93— of  historical  import  data  of 
sheep,  sheep  meat,  wool,  and  products 
containing  wool  fibers  from  the  Bureau 
of  Census  of  the  U.S.  Department  of 
Commerce.  These  data  are  available  on 
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CIl-ROM,  entitled  International 
Harmonized  System  Commodity 
Classification  by  Cmmtry  by  Customs 
District.  The  Department  analyzed  the 
total  voliune  of  imported  sheep,  sheep 
meat,  wool,  and  wool  products  subject 
to  the  assessment  by  identifying  the 
HTS  classification  numbers  and 
corresponding  conversion  factors. 

The  Department  identified  over  700 
HTS  classification  numbers  during  a 
review  of  the  import  library  published 
by  the  IDepartment’s  Economic  Research 
Service  (ERS).  The  Department  has 
determined  that  of  the  approximately 
700  HTS  classification  numbers,  slightly 
more  than  600  are  considered  active  or 
potentially  subject  to  assessment.  These 
niunbers  are  continually  updated, 
deleted,  or  expanded,  thereby 
eliminating  existing  HTS  categories  or 
creating  new  ones.  Based  on  the 
projected  revenue  for  imported  sheep 
and  sheep  products,  of  the  nearly  600 
active  HTS  classification  niunbers  for 
sheep  and  sheep  products,  the 
Etepartment  has  identified  340  HTS 
classification  numbers  that  would 
account  for  over  99  percent  of  the  total 
projected  import  revenues.  Accordingly, 
the  Department  proposes  to  limit  the 
collection  of  assessments  to  this  lower 
number,  thereby  exempting  a  significant 
number  of  low  voliune  HTS  categories. 

Limiting  the  number  of  imported 
sheep  and  sheep  products  that  would  he 
subject  to  assessments  would  reduce  the 
administrative  cost  and  burden  on 
Customs  and  importers,  and  would 
reduce  administrative  costs  to  the 
Board,  while  allowing  the  Board  to 
collect  the  vast  majority  of  potential 
import  assessments. 

Some  of  the  sheep  and  sheep  products 
identified  by  the  340  HTS  classification 
numbers  may  be  permitted  to  enter  into 
the  United  States  duty-free  pursuant  to 
apphcable  rules  and  regulations  issued 
by  Customs  and  as  a  result.  Customs 
would  not  collect  an  assessment  on 
those  products.  However,  if  an 
otherwise  duty-fi«e  impiorted  sheep  or 
sheep  product  were  to  be  assessed,  an 
importer  would  be  entitled  to 
reimbursement  if  the  importer  provides 
to  the  Board  proper  documentation  that 
the  product  was  exempt  from  import 
duties  under  Customs  regulations  and 
that  an  assessment  had  b^n  paid. 

Because  import  assessments  are  based 
on  a  live-wei^t  equivalent  for  imported 
sheep  meat  and  degreased  wool,  or  its 
equivalent  for  wool  emd  wool  products, 
the  Department  proposes  to  use 
conversion  factors  developed  and 
published  by  ERS  to  convert  imported 
sheep  products  to  the  required  live- 
wei^t  equivalents,  degreased  wool,  or 
degreased  wool  equivalents  to 


determine  the  amount  of  assessment 
due  on  each  HTS  category  upon 
importation.  These  conversion  factors 
are  available  for  the  700  HTS 
classification  numbers  and  are  updated 
and  maintained  as  em  import  library.  For 
sheep  meat,  these  conversion  factors 
take  into  account  removal  of  bone, 
weight  lost  in  processing  or  cooking, 
and  the  nonsheep  components  of  the 
sheep  products.  For  wool  and  products 
containing  wool  fibers,  these  conversion 
factors  take  into  account  fiber  loss 
during  processing,  fabric  trim  loss,  and 
cutting  loss  for  wool,  and  other 
nonsheep  components  of  wool  and  wool 
products.  The  Department  proposes  to 
use  these  conversion  factors  for 
calculating  the  assessment  because 
calculating  carcass  equivalents  and 
wool  content  for  each  individual 
product  before  entry  would  be  both 
costly  and  impractical. 

The  factors  for  calculating  the 
assessment  on  imported  sheep,  sheep 
meat,  wool,  and  products  containing 
wool  fiber  include  the  (1)  HTS 
classification  number,  (2)  conversion 
factor,  (3)  assessment  rate  as  established 
under  the  Act,  and  (4)  dressing 
percentage.  Based  on  a  9  year  average — 
1980-69 — ^the  average  dressing 
percentage  for  sheep  in  the  United 
States  is  50.2  percent  as  published  by 
ERS  in  the  1992  edition  of  Conversion 
Factors,  Weights  and  Measures  of 
Agricultural  Commodities  and  Their 
Products. 

Imported  live  sheep  require  no 
conversion  because  each  animal  will  be 
assessed  based  on  its  live  weight. 

Examples  of  calculating  the 
assessment  on  sheep,  sheep  meat,  wool,* 
and  products  containing  wool  fibers  are 
as  follows: 

Example  I 

To  calculate  the  assessment  for  live 
sheep,  an  importer  would  multiply  the 
total  weight  of  imported  live  sheep  by 
l-cent-per-pound.  The  following 
example  illustrates  a  t)q)ical  calculation 
for  imported  live  sheep: 

HTS  0104100000,  Live  sheep: 


Live  Weight  .  125  lbs. 

Assessment  rate .  x$0.01/lb. 

Assessment  . .  $1.25 


Examples  11  and  HI 
To  calculate  the  assessment  for 
imported  sheep  meat,  an  importer 
would  (1)  Multiply  the  total  weight  of 
imported  sheep  meat  by  the  conversion 
to  determine  the  total  carcass  weight 
equivalent,  then  (2)  divide  the  total 
carcass  weight  equivalent  by  50.2 
percent  to  calculate  the  five  animal 


equivalent,  and  (3)  multiply  the  live 
animal  equivalent  by  1-cent-pound.  The 
following  examples  illustrate  two 
typical  sheep  meat  calculations: 


1.  Sheep  Meat  (Bone-in): 

HTS  0204100000,  Car¬ 
casses  and  half  car¬ 
casses  of  lamb,  fresh  or 
chilled: 

Net  Weight .  1,000  lbs. 

Conversion  factor .  xl.OO 


Carcass  weight  equiva-  =1,000  lbs. 
lent. 

Average  dressing  per-  ■l■50.2%. 
cent. 


Live  weight  equivalent  =1992.03  lbs. 
Assessment  rate .  x$0.01/lb. 


Assessment  .  $19.92 

2.  Sheep  Meat  (Boneless): 

HTS  0204232000, 

Boneless  lamb: 

Net  Weight .  1,000  lbs. 

Conversion  factor .  xl.52 


Carcass  weight  equiva-  =1,520  lbs. 

lent. 

Average  dressing  per-  +50.2% 

cent. 

Live  weight  equivalent  =3,027.89  lbs. 

Assessment  rate .  x$0.01/lb. 


Assessment  .  $30.28 


Example  W 

To  calculate  the  assessment  for 
imported  wool  and  wool  products,  an 
importer  would  (1)  Multiply  the  total 
weight  of  wool  or  wool  products 
imported  imder  each  HTS  number  by 
the  corresponding  conversion  factor, 
and  (2)  multiply  ^e  raw  clean  wool 
content  by  the  assessment  rate.  The 
following  example  illustrates  a  typical 
calculation: 

HTS  6201110010,  Mens  or 

boys  overcoats  of  wool 


or  fine  animal  hair: 

Net  Weight  .  2,000  lbs. 

Conversion  factor .  x0.9774m,s 

Clean  wool  content .  =1,954.8  lbs. 

Assessment  rate  .  x$0.02/lb. 


Assessment .  $39.10 


A  table  in  the  regulation  would  list 
the  apphcable  HTS  classification 
niunbers  representing  imported  sheep, 
sheep  meat,  wool,  and  products 
containing  wool  fibers  subject  to 
assessment,  the  corresponding 
conversion  factors  and  the  assessment 
rate  per  pound  and  per  kilogram  for 
each  product,  except  in  the  case  of  raw 
wool  which  is  exempt  firom  assessment. 
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List  of  Subjects  in  7  CFR  part  1280 

Administrative  practice  and 
procedme.  Advertising,  AgriculUural 
research,  Marketing  agreements.  Sheep 
and  sheep  products.  Reporting  and 
recordkeeping  requirements. 

For  the  reason  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7  of 
the  CFR,  part  1280  be  eunended  as 
follows: 

PART  1280-SHEEP  PROMOTION, 
RESEARCH,  AND  INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1280  continues  to  read  as  follows: 

Authority:  7  U.S.C.  7101-7111. 

2.  In  Part  1280,  Subpart  B  is  added  to 
read  as  follows: 

Subpart  B — Rules  and  Regulations 

Definitions 

Sgc 

1280.301  Terms  defined. 

Assessments 

1280.310  Assessments  on  domestic  sheep 
and  sheep  products. 

1280.311  Late  payment  charges. 

1280.312  Assessments  on  imported  sheep 
and  sheep  products. 

1280.313  Collecting  persons  for  purposes  of 
collection  of  assessments. 

1280.314  Remittance  persons  for  purposes 
of  remitting  assessments. 

1280.315  Remittance  of  assessments  and 
submission  of  reports  to  the  National 
Sheep  Promotion,  Research,  and 
Information  Board. 

1280.316  Evidence  of  payment  of 
assessments. 

1280.317  Books  and  records. 

1280.318  OMB  control  numbers. 

Subpart  B — Rules  and  Regulations 
Definitions 

§  1280.301  Terms  defined. 

As  used  throughout  this  subpart, 
unless  the  context  otherwise  requires, 
terms  shall  have  the  same  meaning  as 
the  definition  of  such  terms  in  subpart 
A  of  this  part. 

Assessments 

§  1280.310  Assessments  on  domestic 
sheep  and  sheep  products. 

(a)  Domestic  sheep  producers,  sheep 
feeders,  and  exporters  of  five  sheep  and 
greasy  wool  will  be  assessed  1-cent-per- 


pound  on  live  sheep  sold  and  2-cents- 
per-potmd  on  greasy  wool  sold. 

(b)  Each  person  who  processes  or 
causes  to  be  processed  sheep  or  sheep 
products  of  that  person’s  own 
production  and  markets  the  processed 
products  will  be  assessed  the  equivalent 
of  1-cent-per-poimd  of  five  sheep  sold 
or  2-cents-per-poimd  of  greasy  wool 
sold. 

(c)  If  more  than  one  producer,  feeder, 
handler,  or  exporter  shares  the  proceeds 
received  for  the  sheep  or  sheep  products 
sold,  each  such  producer,  feeder, 
handler,  or  exporter  is  obligated  to  pay 
that  portion  of  the  assessments  that  is 
equivalent  to  that  producer’s,  feeder’s, 
handler’s,  or  exporter’s  proportionate 
share  of  the  proceeds. 

(d)  Failme  of  the  piuchaser  or 
collecting  person  to  collect  the 
assessment  and  pass  along  the 
assessment  to  the  next  piirchaser,  if 
necessary,  and  finally  to  the  processor, 
as  required  in  §  1280.313,  shall  not 
relieve  the  producer,  feeder,  or  the 
collecting  person  of  their  obligation  to 
pay  the  assessment  to  the  feeder, 
collecting  person,  or  processor  and  to 
remit  the  assessment  to  Board. 

§  1280.311  Late  payment  charges. 

(a)  Assessments  shall  be  remitted  to 
the  address  designated  by  the  Board  by 
the  15th  day  of  the  month  following  the 
month  in  which  domestic  sheep  or  wool 
was  purchased  for  processing. 

(b)  Any  impaid  assessments  due  to 
the  Board  fi-om  any  person  responsible 
for  remitting  the  assessment  shall  be 
increased  2  percent  the  day  following 
the  date  such  assessments  were  due. 

Any  remaining  amount  due,  which  shall 
include  any  impaid  assessments  and 
late  payment  charges  previously  owed 
pursuant  to  this  peuragraph,  shall  be 
increased  at  the  same  rate  on  the 
corresponding  day  of  each  month 
thereafter  until  paid.  For  the  purposes  of 
this  paragraph,  any  assessment 
calculated  after  the  date  prescribed  by 
this  subpart  because  of  a  person’s  failure 
to  submit  a  timely  report  to  the  Board 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  timely  filed. 
The  date  of  payment  is  determined  by 
the  postmaii^  date  on  the  envelope  or 
the  date  of  receipt  by  the  Board, 


whichever  is  earlier.  If  the  15th  day  falls 
on  a  Sunday  or  a  holiday,  then  the 
assessment  will  be  due  the  following 
day. 

§  1280.312  Assessments  on  Imported 
sheep  and  sheep  products. 

(a)  Importers  will  be  assessed  1-cent- 
per-pound  on  live  sheep  imported,  the 
equivalent  of  1-cent-per-pound  of  live 
sheep  for  imported  sheep  products,  and 
2-cents-per-pound  of  imported 
degreased  wool  or  the  equivalent  of 
imported  degreased  wool  for  wool  and 
wool  products.  Imported  raw  wool  will 
he  exempt  firom  assessments. 

(b)  Table  I,  Imported  Sheep  and  Sheep 
Products  Assessment  Table,  contains 
the  applicable  HTS  classification 
numbers  of  sheep,  sheep  meat,  wool, 
and  wool  products,  conversion  factors 
and  assessment  rates  in  dollars  per 
pound  and  dollars  per  kilograms  for 
imported  sheep,  sheep  products,  wool, 
and  wool  products  subject  to  the 
assessment.  Because  raw  wool  is  exempt 
fi:om  the  assessment  collection 
provisions,  HTS  classification  numbers 
for  imported  raw  wool  are  not  included 
in  the  table. 

(c)  In  the  event  that  any  HTS 
classification  number  is  changed, 
replaced  by  another  number  and  has  no 
impact  on  the  physical  properties  or 
description  of  sheep  meat,  or  wool  and 
wool  products,  assessments  vrill 
continue  to  be  collected  based  on  the 
HTS  classification  number. 

(d)  All  imported  sheep  and  sheep 
products  identified  by  the  HTS 
classification  numbers  fisted  in  Table  I, 
are  subject  to  assessment,  except  that 
assessments  will  not  be  collected  on 
those  sheep  and  sheep  products  on 
which  an  import  duty  is  not  due 
pursuant  to  regulations  issued  by 
Customs.  Importers  shall  be  entitled  to 
reimbursement  firom  the  Board  on  all 
sheep  and  sheep  products  on  which 
assessments  were  collected  by  Customs 
but  on  which  import  duties  were  not 
due.  To  obtain  a  reimbursement  when 
such  reimbursement  is  due,  an  importer 
must  submit  to  the  Board  a  written 
request  together  with  copies  of  Custom 
documents  that  prove  import  duties 
were  not  due. 


Table  I.— Imported  Sheep  and  Sheep  Products  Assessment  Table 

[Live  Sheep] 

Assessment 

HTS  - - 

$/lb  $/kg 

0104100000  .  0.010000  0.022046 
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[Sheep  Meat] 


HTS 


0204100000  . 

0204210000  . . . 

0204222000  . 

0204224000  . 

0204232000  . 

0204234000  . 

0204300000  . 

0204410000  . . 

0204422000  . 

0204424000  . 

0204432000  . 

0204434000 . . . 


CF 


1.00 

1.00 

1.00 

1.00 

1.52 

1.52 

1.00 

1.00 

1.00 

1.00 

1.52 

1.52 


Assessment 


$/lb 


0.019920 

0.019920 

0.019920 

0.019920 

0.030279 

0.030279 

0.019920 

0.019920 

0.019920 

0.019920 

0.030279 

30.030279 


$/kg 


0.043916 

0.043916 

0.043916 

0.043916 

0.066753 

0.066753 

0.043916 

0.043916 

0.043916 

0.043916 

0.066753 

0.066753 


[Wool  and  Products  Containing  Wool  Fiber] 


HTS 

CP 

Assessment 

$/lb 

$/Kg 

5007106030  . 

0.5546 

0.011092 

0.024454 

5007906030  . 

0.5546 

0.011092 

0.024454 

5103100000  . . . 

1.0870 

0.021740 

0.047929 

5103200000 . . . 

1.0870 

0.021740 

0.047929 

5104000000  . . . . 

1.0000 

0.020000 

0.044092 

5105100000  . 

1.0309 

0.020618 

0.045454 

5105210000  . . . 

1.1111 

0.022220 

0.048991 

5105290000  . . . 

1.1111 

0.022220 

0.048991 

5106100010 . . . 

1.0870 

0.021740 

0.047929 

5106100090  . 

1.0870 

0.021740 

0.047929 

5106200000  . . . 

0.5435 

0.010869 

0.023962 

5107100000  . 

1.087(7 

0.021740 

0.047929 

.*>107900000 . . . 

0.5435 

0.010869 

0.023962 

5109102000  . . . 

1.0870 

0.021740 

0.047929 

5111113000  . 

1.1091 

0.022183 

0.048904 

5111117030  . 

1.1091 

0.022183 

0.048904 

5111117060  . 

1.1091 

0.022183 

0.048904 

5111191000  . - . 

1.1091 

0.022183 

0.048904 

5111192000  . . . 

1.1091 

0.022183 

0.048904 

5111196020  . 

0.5546 

0.011092 

0.024454 

5111196040  . 

0.5546 

0.011092 

0.024454 

5111196060  . 

1.1091 

0.022183 

0.048904 

5111196080  . - . 

1.1091 

0.022183 

0.048904 

1 1 9fy«no  . 

0.5546 

0.011092 

0.024454 

fit  1 1 909000  . . . : . 

0.5546 

0.011092 

0.024454 

S1 1 1  fvyvvio  . 

0.5546 

0.011092 

0.024454 

sin.'vmnno  . . . 

0.5546 

0.011092 

0.024454 

.611190.3000  . . . 

0.5546 

0.011092 

0.024454 

.6111909000  . . . . . 

0.8319 

0.016638 

0.036679 

.6119111000  . 

0.9982 

0.019964 

0.044013 

.61 1911 90.30  . 

1.1091 

0.022183 

0.048904 

.61 1 91 1 90fi0  . 

0.9982 

0.019964 

0.044013 

.61 1 91 99000  .  . . . . . - . 

1.1091 

0.022183 

0.048904 

5112199010 . * . 

-1.1091 

.  0.022183 

0.048904 

5112199020  . 

1.1091 

0.022183 

0.048904 

5112199030  . 

1.1091 

0.022183 

0.048904 

6119199040  . 

1.1091 

0.022183 

0.048904 

5112199050  . . . 

1.1091 

0.022183 

0.048904 

5112199060  . . . . 

1.1091 

0.022183 

0.048904 

.6112901000  . : . . . 

0.5546 

0.011092 

0.024454 

6119903000  . . . 

0.5546 

0.011092 

0.024454 

61 1 9.301 000  .  . 

0.5546 

0.011092 

0.024454 

611930-3000  . . . 

0.5546 

0.011092 

0.024454 

61 1 990.3000  . . 

0.6655 

0.013311 

0.029345 

6119904000  . . . . . . 

0.8319 

0.016638 

0.036679 

.6119909010  . 

0.5546 

0.011092 

0.024454 

.6119909090  . 

0.5546 

0.011092 

0.024454 

691 9931 090  . 

0.4991 

0.009982 

0.022007 

6.309999000  . . . 

0.5546 

0.011092 

0.024454 

6407090690  . 

0.4991 

0.009982 

0.022007 

.6407991010  . 

0.2218 

0.004437 

0.009782 

^07^1020  . 

0.2218 

0.004437 

0.009782 

51742 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Proposed  Rules 


[Wool  and  Products  Containing  Woo)  Fiber] 


HTS 


5407931000  .... 
5408310520  .... 
5408321000  .... 
5408341000  .... 
5509520000  .... 
5509610000  .... 
5509910000  .... 
5510200000  .... 
5515130510  .... 
5515130520  .... 
5515131010  .... 
5515131020  .... 
5515220510  .... 
5515221000  .... 
5515920510  .... 
5515920520  .... 
5515921010  .... 
5515921020  .... 
5516311000  .... 
5516320520  .... 
5516321000  .... 
5516330510  .... 
5516330520  .... 
5516331000  .... 
5516341000  ... 
5601290020  ... 
5602109010  ... 
5602109090  ... 
5602210000  ... 
5701101300  ... 
5701101600  ... 
5701104000  ... 
5701109000  ... 
5702101000  ... 
5702109010  ... 
5702311000  ... 
5702312000  ... 
5702411000  ... 
5702412000  ... 
5702512000  ... 
5702514000  ... 
5702913000  ... 
5702914000  ... 
5703100000  ... 
5704100010  ... 
5704900010  ... 
5705002010  ... 
5801100000  .. 
5801902090  .. 
5805002000  .. 
5805002500  .. 
5810991000  .. 
5903903010  .. 
6001290000  .. 
6002410000  .. 
6002490000  .. 
6002910000  .. 
6101100000  .. 
6102100000  .. 
6102301000  .. 
6103110000  .. 
6103122000  .. 
6103310000  .. 
6103411010  .. 
6103412000  ., 
6103431020  ., 
6104110000  ., 
6104310000  . 
6104331000  . 
6104332000  . 
6104391000  . 


CF 


Assessment 


$/lb 


$rt<g 


0.2218 

0.4991 

0.2218 

0.2218 

0.3804 

0.1630 

0.3804 

0.3804 

0.4991 

0.4991 

0.2218 

0.2218 

0.4991 

0.2218 

0.4991 

0.4991 

0.2218 

0.2218 

0.2218 

0.4991 

0.2218 

0.4991 

0.4991 

0.2218 

0.2218 

0.9428 

1.1091 

0.5546 

1.1091 

0.9783 

0.9783 

0.9783 

0.9783 

0.8315 

0.8315 

0.7853 

0.6467 

0.7853 

0.6929 

0.7853 

0.7853 

0.8315 

0.7853 

0.7993 

0.7466 

0.9332 

0.7466 

1.1091 

1.1091 

1.1091 

1.1091 

1.1091 

0.5546 

1.1322 

1.1322 

1.1322 

1.1322 

1.0533 

1.0533 

0.5266 

0.8806 

0.1887 

1.0293 

0.8615 

0.8615 

0.4923 

0.9007 

0.9007 

0.5147 

0.1287 

0.1287 


0.004437 

0.009982 

0.004437 

0.004437 

0.007608 

0.003260 

0.007608 

0.007608 

0.009982 

0.009982 

0.004437 

0.004437 

0.009982 

0.004437 

0.009982 

0.009982 

0.004437 

0.004437 

0.004437 

0.009982 

0.004437 

0.009982 

0.009982 

0.004437 

0.004437 

0.018856 

0.022183 

0.011092 

0.022183 

0.019566 

0.019566 

0.019566 

0.019566 

0.016630 

0.016630 

0.015706 

0.012934 

0.015706 

0.013859 

0.015706 

0.015706 

0.016630 

0.015706 

0.015986 

0.014932 

0.018664 

0.014932 

0.022183 

0.022183 

0.022183 

0.022183 

0.022183 

0.011092 

0.022644 

0.022644 

0.022644 

0.022644 

0.021066 

0.021066 

0.010532 

0.017612 

0.003773 

0.020586 

0.017230 

0.017230 

0.009846 

0.018014 

0.018014 

0.010293 

0.002573 

0.002573 


0.009782 

0.022007 

0.009782 

0.009782 

0.016773 

0.007187 

0.016773 

0.016773 

0.022007 

0.022007 

0.009782 

0.009782 

0.022007 

0.009782 

0.022007 

0.022007 

0.009782 

0.009782 

0.009782 

0.022007 

0.009782 

0.022007 

0.022007 

0.009782 

0.009782 

0.041570 

0.048904 

0.024454 

0.048904 

0.043135 

0.043135 

0.043135 

0.043135 

0.036662 

0.036662 

0.034625 

0.028514 

0.034625 

0.030551 

0.034625 

0.034625 

0.036662 

0.034625 

0.035243 

0,032919 

0.041147 

0.032919 

0.048904 

0.048904 

0.048904 

0.048904 

0.048904 

0.024454 

0.049921 

0.049921 

0.049921 

0.049921 

0.046442 

0.046442 

0.023219 

0.038828 

0.008319 

0.045384 

0.037986 

0.037986 

0.021708 

0.039714 

0.039714 

0.022692 

0.005673 

0.005673 
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6104410010  .. 
6104431010  .. 
6104432010  .. 
6104432020  .. 
6104441000  .. 
6104442010  .. 
6104442020  .. 
6104510000  .. 
6104531000  .. 
6104532010  .. 
6104532020  .. 
6104591000  .. 
6104591030  .. 
6104610010  .. 
6104631510  .. 
6105201000  .. 
6105901000  .. 
6105908020 
6106201010 
6106201020 
6106901010  . 
6107992000  . 
6108992000  . 
6109901530  . 
6110101010  . 
6110101020  . 
6110101030  . 
6110101040  . 
6110101050  . 
6110101060  . 
6110102010  . 
6110102020  . 
6110102030  . 
6110102040  . 
6110102050  . 
6110102060  . 
6110102070  . 
6110102080  . 
6110301510  . 
6110301520  . 
6110301530  . 
6110301540  , 
6110301550  . 
6110301560 
6110303010 
6110303015 
6110303020 
6110303025 
6110303030 
6110303035 
6110303040 
6110303045 
6110303050 
6110303055 
6110909012 
6110909028 
6110909074 
6111100010 
6111100030 
6114100040 
6114100050 
6114100070 
6115199020 
6115910000 
6115932010 
6116109500 
6116910000 
6116936400 
6116937400 
6116938800 
6116939400 


HTS 


CF 


Assessment 


$/lb 


$/kg 


1.0064 
0.5032 
0.1258 
0.1258 
0.5032 
0.1258 
0.1258 
1.0411 
0.5206 
0.1301 
0.1301 
0.5206 
0.1301 
0.8256 
0.4718 
0.4617 
0.8080 
0.5420 
0.4818 
0.4818 
0.8432 
0.8256 
0.8167 
0.8432 
1.2866 
1.2866 
1.2866 
1.2866 
1.2866 
1.2866 
0.9007 
0.9007 
0.9007 
0.9007 
0.9007 
0.9007 
0.9007 
0.9007 
0.5147 
0.5147 
0.5147 
0.5147 
'  0.5147 
0.5147 
0.1930 
0.1930 
0.1930 
0.1930 
0.1930 
0.1930 
0.1930 
0.1930 
0.1930 
0.1930 
0.5790 
0.5790 
0.5790 
1.1076 
1.1076 
0.8806 
0.8806 
0.8806 
1.1322 
0.9058 
0.4529 
0.0834 
0.9535 
0.4767 
0.4767 
0.1788 
0.1788 


0.020128 

0.010064 

0.002517 

0.002517 

0.010064 

0.002517 

0.002517 

0.020822 

0.010412 

0.002602 

0.002602 

0.010412 

0.002602 

0.016512 

0.009436 

0.009234 

0.016160 

0.010840 

0.009636 

0.009636 

0.016864 

0.016512 

0.016334 

0.016864 

0.025733 

0.025733 

0.025733 

0.025733 

0.025733 

0.025733 

0.018014 

0.018014 

0.018014 

0.018014 

0.018014 

0.018014 

0.018014 

0.018014 

0.010293 

0.010293 

0.010293 

0.010293 

0.010293 

0.010293 

0.003861 

0.003861 

0.003861 

0.003861 

0.003861 

0.003861 

0.003861 

0.003861 

0.003861 

0.003861 

0.011581 

0.011581 

0.011581 

0.022152 

0.022152 

0.017612 

0.017612 

0.017612 

0.022644 

0.018116 

0.009058 

0.001668 

0.019070 

0.009534 

0.009534 

0.003575 

0.003575 


0.044374 

0.022187 

0.005549 

0.005549 

0.022187 

0.005549 

0.005549 

0.045904 

0.022954 

0.005737 

0.005737 

0.022954 

0.005737 

0.036402 

0.020803 

0.020357 

0.035626 

0.023898 

0.021243 

0.021243 

0.037178 

0.036402 

0.036010 

0.037178 

0.056730 

0.056730 

0.056730 

0.056730 

0.056730 

0.056730 

0.039714 

0.039714 

0.039714 

0.039714 

0.039714 

0.039714 

0.039714 

0.039714 

0.022692 

0.022692 

0.022692 

0.022692 

0.022692 

0.022692 

0.008512 

0.008512 

0.008512 

0.008512 

0.008512 

0.008512 

0.008512 

0.008512 

0.008512 

0.008512 

0.025531 

0.025531 

0.025531 

0.048836 

0.048836 

0.038828 

0.038828 

0.038828 

0.049921 

0.039939 

0.019968 

0.003677 

0.042042 

0.021019 

0.021019 

0.007882 

0.007882 
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6116999530  .  0.3576  0.007152  0.015768 

6117101000  .  1.0727  0.021454  0.047298 

6117102010  .  0.4767  0.009534  0.021019 


6117809020.. .. . 0.9635  0.019270  0.042483 

6117809030  .  0.5959  0.011919  0.026276 

6201110010  . .  1.0199  0.020398  0.044970 

6201110020 . . .  1.0199  0.020398  0.044970 

6201122010  . . .  0.0637  0.001274  0.002809 

6201133010  . . .  0.4590  0.009180  0.020238 

6201134015  .  0.0510  0.001021  0.002250 

6201134030  . .*. .  0.1020  0.002039  0.004495 

6201134040  . 0.1020  0.002039  0.004495 

6201199020  . 0.6374  0.012748  0.028104 

6201911000.. ... . 0.9970  0.019939  0.043958 

6201912011  . ;. . . .  0.9970  0.019939  0.043958 

6201912021  . 0.9970  0.019939  0.043958 

6201932511  .  0.4985  0.009970  0.021980 

6202110010  .  0.8823  0.017646  0.038901 

6202110020  .  0.8823  0.017646  0.038901 

6202122010  . 0.0630  0.001261  0.002779 

6202133010  . . .  0.5804  0.011608  0.025591 

6202134005  . . .  0.0645  0.001290  0.002843 

6202134030  . . .  0.1290  0.002584  0.005697 

6202911000  . 1.0083  0.020167  0.044459 

6202912011  .  1.0083  0.020167  0.044459 

6202912021  . ; .  1.0083  0.020167  0.044459 

6202934011  . 0.5672  0.011344  0.025009 

6203111000  . ; .  0.6302  0.012603  0.027785 

6203112000  . : . .  0.6302  0.012603  0.027785 

6203121000  . 0.5672  0.011344  0.025009 

6203310010 .  1.0713  0.021426  0.047236 

6203310020  . 1.0713  0.021426  0.047236 

6203331030  .  0.5672  0.011344  0.025009 

6203331050  .  0.4767  0.009534  0.021019 

6203399020 . 0.6302  0.012604  0.027787 

6203410510..  . 0.9859  0.019718  0.043470 

6203410520  .  0.9859  0.019718  0.043470 

6203433010  .  0.5425  0.010850  0.023921 

6203433020  .  0.5425  0.010850  0.023921 

6204110000  .  0.9453  0.018906  0.041680 

6204131000  .  0.5672  0.011344  0.025009 

6204132010  . ; . 0.1891  0.003782  0.008337 

6204191000  . 0.5672  0.011344  0.025009 

6204192000  .  0.1891  0.003782  0.008337 

6204210010 . 0.8823  0.017646  0.038901 

6204210030  . . 0.8823  0.017646  0.038901 

6204312010 . ; . 1.0713  0.021426  0.047236 

6204312020  . 1.0713  0.021426  0.047236 

6204334010  . ; . . .  0.5042  *  0.010084  0.022231 

6204335010  . 0.0630  0.001261  0.002779 

6204335020  . 0.0630  0.001261  0.002779 

6204392010 . . . ; . . . . .  0.5042  0.010084  0.022231 

6204393010  . . 0.0630  0.001261  0.002779 

6204398020  . 0.5672  0.011344  0.025009 

6204412010 . 1.0475  0.020950  0.046186 

6204412020  . 1.0475  0.020950  0.046186 

6204433010 . 0.4930  0.009860  0.021737 

6204434010  . . 0.4930  0.009860  0.021737 

6204434020  .  0.4930  0.009860  0.021737 

6204434030  . 0.3081  0.006163  0.013587 

6204434040  . 0.3081  0.006163  0.013587 

6204443010 . 0.5042  0.010084  0.022231 

6204444010  .  0.5042  0.010084  0.022231 

6204444020  . 0.5042  0.010084  0.022231 

6204510010 . 1.0318  0.020636  a045495 

6204510020  .  1.0318  0.020636  0.045495 

6204532010  . ;....^..:;..v.u. . i . . . . . .; . : . i...: .  0.5t59  "  0.010318  0.02^47 

6204592010  -..i; .  oistsoi*  '^d:oi03i8^] 

6204593010  . . . . . -....j-.J!....,- . .:. . . ..a . ; .  0.5159  0.010318  0.022747 

6204593020  . a...., . . . . . . . — . . — . . . . - .  0.5159  0.010318  0  022747 

6204594020  , . . . . — . . . . . — . . — .  '0.5804  1  '  0.011608  '  0.025591 
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HTS 


6204611010  ... 
6204611020  ... 
6204619010  ... 
6204619O2O  ... 
6204619040  ... 
6204632510  .. 
6204692010  .. 
6204692030  .. 

6204693020.. 
6204699020  .. 

6204699030.. 

6204699050.. 
6205102010  .. 

6205102020.. 
6205301510  .. 

6205903050.. 
6205904040  .. 
6206203010  .. 

6206203020.. 
620640:ffi10  .. 

6207992000.. 
6208920010  .. 
6208920030  .. 

6209100000 .. 
6211310030 . 
6211310040  . 
6211310051  . 
6211330052. 
6211410040  . 
6211410050  . 
6211410055  . 
6211410061  . 
8211430064  . 
6211430074. 
6212900020  . 
6214102000  . 
6214200000  . 
6214300000  . 
6214400000. 
6214900010. 
6215900010  . 
6216008000. 
^7109020. 
6217106030. 
6217909010. 
6217909030. 
6217909035  . 
«21 7909065. 
6301200010. 
6301200020. 
6301900030. 
6302390010  . 
6304193040. 
6304910050. 
6304991000. 
6304991500 
6304996010. 
6501006000 
6503009000 
6505603060 
6505904090 
6505906040 


CF 


0.9645 

0.9645 

0.9645 

0.9645 

0.9645 

0.4822 

0.4822 

0.4822 

0.6028 

0.54» 

0.1808 

0.1806 

0J645 

0J645 

0.4822 

0.0603 

ai206 

0.9645 

0J645 

0.5425 

0J627 

0.0616 

0.0616 

0J260 

0.9453 

0.9453 

0.9453 

0.6302 

0.9453 

1JX1B3 

1.0063 

1.0083 

OJ302 

0.6302 


0.7472 

OJS03 

0J340 

ai168 

ai168 

OJOSM 

1.1675 

1.2056 

0.8627 

0.1232 

0.1232 

0J627 

0.1232 

ai232 

0J620 

0J620 

0.1132 

0.9620 

0J054 

0.7922 

1.1318 

1.1318 

1.1318 

1.3864 

1.3864 

0.8838 

0.8658 

0.4621 


Assessment 


0.019290 

0.019290 

0.019290 

0.019290 

0.019290 

0.009644 

0.009644 

0.009644 

0.012056 

0.010850 

a003617 

0.003617 

0.019290 

0.019290 

0.009644 

0.001206 

0.002412 

0.019290 

0i)19290 

0.010860 

0.017253 

0.001232 

0.001232 

0.016520 

0.016906 

a018906 

a018906 

0.012603 

0i)16006 

a020167 

0.020167 

OJ020167 

0.012603 

0.012603 

0.014944 

0607006 

0X)10681 

0.002335 

0602335 

0.001168 

0623350 

0.024112 

0617253 

0602465 

0602466 

0.017253 

0.002465 

06024K 

0.019240 

a019240 

0602264 

0619240 

0616109 

0.015645 

0.022636 

0622636 

0.022636 

0.027728 

0.Q277K 

0.017677 

a017316 

0.009242 


$/kg 


0.042527 

0.042527 

0.042527 

0.042527 

0.042527 

0.021261 

0.021261 

0.021261 

0.026579 

0.023921 

0.007974 

0.007974 

0.042527 

0.042527 

0.021261 

0.002659 

0.005317 

0.042527 

0642527 

0.023621 

a038036 

0.002716 

0.002716 

0.036420 

0641680 

a041680 

a041680 

0.027785 

0641680 

0644459 

0.044459 

0644459 

a027785 

a027785 

0.0S946 

0615446 

0641184 

0.005149 

0.005149 

0.002575 

0.051478 

0.053157 

0.038036 

0.005434 

0.005434 

0.038036 

a005434 

0.005434 

a042417 

0.042417 

0.004992 

0642417 

0.039923 

0.034931 

0.049902 

0.049902 

0.049902 

0.061129 

0.061129 

0.038970 

0.038174 

0.020375 


§  1280.313  CoHacting  persons  for 
purpoMS  of  collection  of  assessments. 

Collecting  person  for  the  purposes  of 
collecting  the  assessment  shall  be: 


(a)  A  collecting  person  shall  be  any 
person  who  is  responsible  for  collecting 
an  assessment  pursuant  to  the  Act  and 
this  subpart,  including  processors  and 
any  other  persons  that  are  required  to 


remit  assessments  to  the  Board  piursuant 
to  this  part,  except  that  a  collecting 
person  vdio  is  a  market  agency:  i.e., 
commission  merchant,  auction  market, 
or  livestock  market  in  the  business  of 
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receiving  such  sheep  or  sheep  products 
for  sale  on  commission  for  or  on  behalf 
of  a  producer  or  feeder,  shedl  pass  the 
collected  assessments  on  to  the 
subsequent  pvirchaser  pursuant  to  the 
Act  and  the  Order. 

(b)  Customs  will  collect  the 
assessment  at  the  time  of  importation 
from  the  importer  or  from  any  person 
acting  as  the  principal  agent,  broker,  or 
consignee  for  sheep,  sheep  products, 
wool,  and  products  containing  wool 
fiber  identified  by  the  HTS  classification 
numbers  in  §  1280.312,  except  as 
provided  in  §  1280.312(d). 

(c)  In  a  case  where  a  producer  or 
feeder  sells  sheep  as  part  of  a  custom 
slaughter  operation,  the  producer  or 
feeder  shall  be  the  collecting  person  in 
the  same  manner  as  if  the  sheep  were 
sold  for  slaughter. 

(d)  In  the  event  of  a  producer’s, 
feedw’s,  or  importer’s  deadi,' 
bankruptcy,  receivership,  or  incapacity 
to  act,  die  representative  of  such 
producer,  feeder,  or  importer  or  the 
producer’s,  feeder’s,  or  importer’s  estate, 
or  the  person  acting  on  behalf  of 
creditors,  shall  be  considered  the 
producer,  feeder,  or  importer  for  the 
purposes  of  this  section. 

§  1280.314  Remittance  persons  for ' 
purposes  of  remitting  assessments. , 

Remittance  persons  for  the  purposes 
of  remitting  assessments  shall  be: 

(a)  Each  processor  who  med^s 
payment  to  a  producer,  f^der,  handler, 
or  collecting  person  for  sheep  or  wool 
purchased  fiom  the  producer,  feeder, 
handler,  or  collecting  person  shall  be  a 
remitting  person  and  shall  collect  an 
assessment  from  the  producer,  feeder, 
handler,  or  oth»  collecting  person  on 
sheep  or  wool  sold  by  the  producer, 
feeder,  handler,  or  collecting  person, 
and  each  such  producer,  fe^er^ 
handler,  or  collecting  person  shall  pay 
such  assessment  to  the  processor  and 
that  processor  shall  remit  the 
asses^ent  to  the  Board. 

(b)  Each  person  who  processes  or 
causes  to  be  processed  sheep  or  sheep 
products  of  that  person’s  own 
production,  and  markets  such  sheep  or 
sheep  products,  shall  pay  an  assessment 
on  such  sheep  or  sheep  products  at  the 
time  of  sale  at  a  rate  equivalent  to  the 
rate  established  pursuant  to 

§  1280.224(d)  imder  the  Order  for  live 
sheep  or  §  1280.225(d)  for  greasy  wool 
under  the  Order,  and  shall  remit  such 
assessment  the  Board. 

(c)  Each  person  who  exports  live 
sheep  or  greasy  wool  shall  remit  the 
assessment  to  the  Board  on  such  sheep 
or  greasy  wool  at  the  time  of  export,  at 
the  rate  estabUshed  pursuant 


§  1280.224(d)  for  live  sheep  of  the  Order 
or  §  1280.225(d)  for  greasy  wool. 

§  1280.315  Remittance  of  assessments 
and  submission  of  reports  to  the  National 
Sheep  Promotion,  Research,  and 
Information  Board. 

Each  person  responsible  for  remitting 
the  assessment  as  described  in 
§  1280.314  shall  remit  the  assessments 
and  a  report  of  assessments  to  the  Board 
as  follows: 

(a)  Reports.  Each  collecting  person 
who  is  responsible  for  remitting  the 
assessment  shall  make  reports  on  forms 
made  available  or  approved  by  the 
Board.  Such  collecting  person  shall 
prepare  a  separate  report  for  each 
reporting  period.  Eacb  report  shall  be 
mailed  together  with  the  applicable 
assessment  amoimt  and  shall  be  mailed 
to  the  Board  pursuant  to  §  1280.311(a). 
Each  completed  report  shall  contain  the 
following  information  as  applicable 
including  but  hot  limited  to: 

(1)  Live  sheep  sold. 

(1)  The  number  of  sheep  purchased, 
initiedly  transferred,  or  that  is  subject  to 
the  collection  of  assessment  in  any  other 
meumer,  and  the  dates  of  such 
transactions; 

(ii)  The  number  of  sheep  exported,  or  • 
the  equivalent  thereof  of  sheep  products 
imported; 

(iii)  The  amount  of  assessment 
remitted; 

(iv)  An  explanation  for  the  remittance 
of  any  assessment  that  is  less  than  the 
pounds  of  sheep  multiplied  by  the 
assessment  rate;  and 

(v)  The  date  an  assessment  was  paid. 

(2)  Greasy  wool  sold. 

(i)  The  amount  of  wool  purchased, 
initially  transferred  or  which,  in  an 
other  manner,  is  subject  to  the 
collection  of  assessment,  and  the  dates 
of  such  transaction; 

(ii)  The  amoimt  of  wool  exported  or 
the  equivalent  thereof  of  wool  products; 

(iii)  The  amount  of  assessment 
remitted; 

(iv)  An  explanation  for  the  remittance 
of  an  assessment  that  is  less  than  the 
pounds  of  wool  multiplied  by  the 
assessment  rate;  and 

(v)  The  date  an  assessment  was  paid. 

(b)  Customs  will  transmit  reports  and 
assessments  collected  on  imported 
sheep  and  sheep  products  to  AMS 
according  to  an  agreement  between 
Customs  and  AMS. 

(c)  If  the  Board  is  not  estabUshed  by 
the  date  the  first  assessments  are  due, 
remitters  shall  remit  assessments  to  the 
address  specified  by  the  Secretary 
pursuant  to  §  1280.230(d)  of  the  Order. 
The  Secretary  shall  have  the  authority  to 
receive  assessments  and  invest  them  on 
behalf  of  the  Board,  and  shall  transfer 


such  assessments  and  any  interest 
earned  to  the  Board  when  it  is  formed. 

§  1280.316  Evidence  of  payment  of 
assessments. 

Each  collecting  person  responsible  for 
remitting  an  assessment  to  the  Board, 
except  a  producer  or  feeder  processing 
sheep  or  sheep  products  of  the 
producer’s  or  feeder’s  own  production 
for  sale  is  required  to  give  the  producer, 
feeder,  handler,  or  collecting  person 
from  whom  the  collecting  person 
collected  an  assessment  written 
evidence  of  payment  of  the  assessments. 
Such  written  evidence  serving  as  a 
receipt  shall  contain  the  following 
information: 

(a)  Name  and  address  of  the  collecting 
person; 

(b)  Neime  of  producer  or  feeder  who 
paid  the  assessment; 

(c)  Number  of  head  of  sheep  sold; 

(d)  Total  pounds  of  sheep  or  greasy 
wool  sold; 

(e)  Total  assessments  paid  by  the 
producer  or  feeder;  and 

(f)  Date  an  assessment  was  pmd. 

§  1280.317  Bocks  and  records. 

Any  person  subject  to  the  collection 
and  remittance  provisions  of  the  Act 
and  the  Order  shaU  maintain  and  make 
available  to  the  Secretary  for  at  least  2 
years  beyond  the  fiscal  period  of  their 
appUcabiUty  such  books  and  records  as 
necessary  to  carry  out  the  provision  of 
the  Order  and  these  regulations. 
Reporting  forms  shall  be  submitted 
monthly.  Domestic  producers  and 
feeders  as  well  as  importers  will  be 
required  to  maintain  and  make  available 
to  the  Secretary  such  books  and  records 
as  necessary  to  carry  out  the  provisions 
of  the  proposed  Order  and  this  proposed 
rule. 

§  1280.318  OMB  control  numbers. 

The  control  number  assigned  to  the 
information  collection  requirements  by 
OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511  is  OMB  number  0581-0093. 

Dated:  September  28, 1995. 

Lon  Hatamiya, 

Administrator. 

(FR  Doc.  95-24595  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  341(M>2-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  95-ACE-09] 

Proposed  Amendment  to  Ciass  E 
Airspace;  Councii  Biuffs,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Coimcil  Bluffs,  lA.  The  6-mile  radius 
area  will  be  increased  to  a  6.3-mile 
radius  area.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SlAP)  at  Coimcil  Bluffs 
Municipal  Airport  based  on  the  Global 
Positioning  System  has  made  the 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  additional 
controlled  airspace  for  aircraft  executing 
the  SLAP  at  Council  Bluffs,  lA. 

DATES:  Comments  must  be  received  on 
or  before  November  15, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Operations  Branch,  ACE-530, 
Federal  Aviation  Administration, 

Docket  No.  95-ACE-09,  601  East  12th 
Street,  Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

An  informal  docket  may  also  be 
ex£unined  during  normal  business  hours 
in  the  office  of  the  Manager,  Air  Traffic 
Operations  Branch,  Air  Traffic  Division, 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Air  Traffic  Operations  Branch,  ACE- 
530C,  Federal  Aviation  Administration, 
601  ^st  12th  Street,  Kansas  City,  MO 
64106;  telephone:  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 


identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  95- 
ACE-09.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  tffis  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Pubfic  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  additional  controlled  airspace 
for  a  new  Instnunent  Ffight  Rules  (IFR) 
procedure  at  the  Coimcil  Bluffs 
Municipal  Airport.  The  additional 
airspace  would  segregate  aircraft 
operating  under  VFR  conditions  from 
airport  operating  under  IFR  procedures. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  FAA  Order  7400.9C,  par. 
6005,  dated  August  17, 1995  and 
effective  September  16, 1995,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparatior.  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  {md  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 
Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Tbe  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40113, 40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  14  CFR  11.69. 

§§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400,9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700 feet  or  more 
above  the  surface  of  the  parth. 

***** 

ACE  NE  E5  Omaha,  Eppley  Airfield,  NE 
Omaha,  Eppley  Airfield,  NE 
(lat.  41“18'08"  N.,  long.  95‘’53'37"  W) 

Offut  AFB,  NE 

(lat.  41®07'06"  N.,  long.  95”54'45"  W) 
Council  Bluffs  Municipal  Airport,  lA 
(lat.  41‘’15'32"  W.,  long.  95°45'35"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Eppley  Airfield  and  within  4.3  miles 
each  side  of  the  Eppley  Airfield  ILS  localizer 
course  to  Runway  32L  extending  from  the  6- 
mile  radius  to  13  miles  southeast  of  the 
airport  and  within  4  miles  northeast  and  6 
miles  southwest  of  the  Eppley  Airfield  ILS 
localizer  course  to  Runway  14R  extending 
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from  the  6-mile  radius  to  15.3  miles 
northwest  of  the  airport  and  within  a  6-mile 
radius  of  the  06utt  AFB  and  within  4.3  miles 
each  side  of  theiOffutt  ILS  localizer  course 
extending  from  the  6-mile  radius  to  7.4  miles 
southeast  of  the  AFB  and  within  a  6.3  mile 
radius  of  Council  Bluffs  Municipal  Airport 
excluding  that  portion  which  lies  within  the 
Eppley  Airfield  and  the  Offutt  AFB  Class  E5 
airspace. 

***** 

Issued  in  Kansas  City,  MO,  on  September 
11, 1995. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  95-24552  Filed  10-2-95;  8:45  am] 

BILUNQ  CODE  4910-13-41 


INTERNATIONAL  TRADE 
COMMISSION  , 

19  CFR  Parts  201  and  207 

Notice  of  Proposed  Amendments  to 
Rules  of  Practice  and  Procedure 

AGENCY:  United  States  Intemationtd 
Trade  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  United  States 
International  Trade  Commission  (the 
Commission)  proposes  to  amend  its 
Rules  of  Practice  and  Procediue 
concerning  antidumping  and 
cotmtervailing  duty  investigations  and 
reviews  in  19  CFR  parts  201  and  207. 
The  proposed  amendments  have  two 
purposes.  First,  they  will  conform  the 
Commission’s  rules,  on  a  permanent 
basis,  to  the  requirements  of  the 
Uruguay  Roimd  Agreements  Act 
(URAA).  Second,  &e  amendments  will 
improve  the  effectiveness  and  efficiency 
of  the  Commission’s  procedures  in 
conducting  antidumping  and 
coimtervailing  duty  investigations  and 
reviews. 

DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  not 
later  than  December  18, 1995. 
ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter,  should  be  submitted 
to  the  Secretary,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  D.C.  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  General 
Coimsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3087, 
or  Vera  A.  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-3176. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  URAA  was  enacted  on  December 
8, 1994.  It  contains  provisions  which, 
inter  alia,  amend  Title  VII  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C,  1671  et  seq.],  concerning 
antidumping  and  coimtervailing  duty 
investigations  and  reviews.  Enactment 
of  the  URAA  necessitated  that  the 
Commission  amend  its  rules  concerning 
Title  VII  practice  and  procediue. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  §  553  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  551  et  seq.),  which  entails  the 
following  steps:  (1)  publication  of  a 
notice  of  proposed  rulemaking;  (2) 
solicitation  of  public  comments  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  That 
procedure  could  not  be  utilized  in  this 
instance  because  the  new  legislation 
was  enacted  on  December  8, 1994,  and 
became  effective  on  January  1, 1995. 
Because  it  was  not  possible  to  complete 
the  §  553  rulemak'ng  procedure  prior  to 
the  effective  date  ( f  the  new  legislation, 
the  Commission  adopted  interim  rules 
that  came  into  effect  at  the  same  time  as 
the  URAA.  These  interim  amendments 
to  part  207  of  the  Commission’s  Rules 
of  Practice  and  Procedure  were 
published  in  the  Federal  Register  on 
January  3, 1995.  60  FR  18  (Jan.  3, 1995). 
The  Commission  additionally  requested 
comment  on  the  interim  rules. 

As  the  Commission  stated  in  its 
January  3, 1995,  Federal  Register  notice, 
its  interim  rules  were  not  intended  to 
“respond  to  anything  more  than  the 
exigencies  created  by  the  new 
legislation.’’  The  notice  explained  that 
any  final  rules  that  the  Commission 
would  adopt  could  be  more 
comprehensive  than  the  interim  rules. 
Moreover,  in  the  notice  the  Commission 
solicited  comment  an  whether  more 
extensive  changes  to  its  rules  were 
necessary  or  desirable.  60  FR  at  19-20. 
Comments  were  submitted  by  the  Royal 
Thai  Government  (“Thailand’’),  the  law 
firm  of  Stewart  and  Stewart  (“S&S”)  on 
its.  own  behalf,  the  law  firm  of  Pepper, 
Hamilton  &  Scheetz  on  behalf  of 
Gouvemement  de  Quebec  (“Quebec”), 
the  law  firm  of  Collier,  Shemnon,  Rill  & 
Scott  on  behalf  of  the  Specialty  Steel 
Industry  of  North  America  (“SSINA”), 
the  law  firms  of  Dewey  Ballantine  emd 
Skadden,  Arps,  Slate,  Meagher  &  Flom 
on  behalf  of  seven  U.S.  producers  of 
flat-rolled  steel  (“Flat-Rolled  Steel”), 


and  the  law  firm  of  Aitken,  Irvin  & 
Lewin  on  behalf  of  the  Pro  Trade  Group 
(“Pro  Trade”).  The  nature  of  these 
comments,  to  the  extent  that  they  are 
pertinent  to  the  subjects  addressed  in 
this  notice  of  proposed  rulemaking,  and 
the  Commission’s  response  thereto  is 
provided  below  in  the  explanation  of 
the  proposed  rules. 

Both  as  a  result  of  comments  received 
in  response  to  the  notice  of  interim 
rulemaking  and  as  a  result  of  the 
Commission’s  own  independent 
examination  of  its  procedures  in 
antidumping  and  countervailing  duty 
investigations  and  reviews,  the 
Commission  is  proposing  chemges  to  its 
procedures  involving  such 
investigations  and  reviews.  Some  of 
these  changes  are  intended  to 
implement  the  new  requirements  of  the 
URAA,  while  others  are  intended 
generally  to  improve  the  efficiency  and 
effectiveness  of  the  Commission’s 
investigative  procedures.*  ^ 

Sevei^  of  these  changes  require 
amendments  to  the  Commission’s  rules. 
Accordingly,  the  Commission  is 
proposing  and  submitting  for  public 
comment  amendments  to  its  part  201 
and  207  rules.  Additionally,  the 
Commission  is  proposing  to  issue  as 
final  rules  all  but  one  of  the  interim 
rules  that  were  published  in  the  January 
3, 1995,  Federal  Register  notice.  As 
explcuned  below,  the  Commission  has 
proposed  revisions  to  some  of  these 


'  Chairman  Watson  and  Commissioner  Crawford 
are  optimistic  that  most  proposals  contained  herein 
will  provide  efficiencies  as  well  as  improve  the 
process  for  the  private  and  the  public  sector.  Some 
proposals  have  more  potential  for  cost  savings  than 
others;  some  will  benefit  primarily  the  private 
sector,  others  primarily  the  Commission.  Only  one, 
the  proposal  to  initiate  an  issues  conference,  which 
is  designed  to  improve  and  focus  the  investigative 
process,  may  create  no  significant  net  efficiencies 
in  the  process.  Chairman  Watson  and 
Commissioner  Crawford  value  and  will  carefully 
consider  all  comments  on  each  proposal. 

2  Commissioner  Newquist’s  and  Commissioner 
Bragg’s  approval  of  this  notice  of  proposed 
rulemaking  is  solely  for  the  administrative  purpose 
of  soliciting  public  comment  on  the  proposed  rules 
herein.  Their  approval  should  not  be  construed  as 
a  concurrence  with  the  proposed  rules. 

While  Commissioner  Newquist  and 
Commissioner  Bragg  generally  support  any  effort  to 
reduce  costs  to  and  burdens  on  p^ies  and  the 
Commission,  they  are  concerned  that  these 
proposed  rules,  if  adopted,  may  have  the  contrary 
effect,  particularly  with  regard  to  the  p)arties  and 
other  interested  persons. 

Commissioner  Newquist  and  Commissioner  Bragg 
strongly  encourage  public  comment  on  these 
proposed  rules,  whether  in  support  or  opposition. 

Finally,  Commissioner  Newquist  and 
Commissioner  Bragg  note  that  Commission  staff 
prepared  rough  estimates  of  the  costs  and  benefits 
of  many  of  the  proposed  rules  herein.  These 
estimates,  contained  in  memo  INV-S-109,  dated 
August  14, 1995,  is  available  from  the  Secretary’s 
office.  Commissioner  Newquist  and  Commissioner 
Bragg  welcome  public  comment  on  these  staff 
estimates. 
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rules  either  in  responses  to  comments 
received  or  as  a  result  of  its  independent 
examination  of  investigative  procedures. 
Other  aspects  of  its  independent 
examination,  which  are  also  described 
in  this  notice,  address  internal  agency 
procedures  which  do  not  require 
rulemaking  to  implement. 

The  Commission  has  determined  that 
these  proposed  rules  do  not  meet  the 
criteria  described  in  section  3(f)  of 
Executive  Order  12866  (58  FR  51735, 
Oct.  4, 1993)  (EO)  and  thus  do  not 
constitute  a  significant  regulatory  action 
for  purposes  of  the  EO.  In  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  note),  the  Commission 
hereby  certifies  pursuant  to  5  U.S.C. 
605(b)  that  the  rules  set  forth  in  this 
notice  are  not  likely  to  have  a  significant 
impact  on  a  substantial  number  of  small 
business  entities. 

Petition  Requirements 
Sections  207.10  and  207.11 

The  Conunission  is  proposing  to 
amend  §§  207.10  and  207.11  concerning 
the  filing  and  content  of  antidumping 
and  countervailing  duty  petitions. 
Section  207.10  is  proposed  to  be  revised 
to  require  petitioners  to  serve  the 
confidential  version  of  the  petition  on  a 
party  representative  as  soon  as  a 
petitioner  is  notified  that  that 
representative  has  had  its  application 
for  administrative  protective  order 
(APO)  granted.  Trade  practitioners  have 
expressed  the  concern  that  party 
representatives  whose  APO  applications 
have  already  been  approved  do  not  gain 
access  to  business  proprietary 
information  (BPI),  and  especially  the 
confidential  version  of  the  petition, 
quickly  enough  to  prepare  for  the  staff 
conference  and  the  postconference 
briefs.  The  proposed  amendment  would 
obligate  petitioners  to  serve  the 
confidential  version  of  the  petition  more 
rapidly  than  under  current  practice. 

Two  other  changes  that  have  been 
proposed  to  §  207.10  are  discussed  in 
more  detail  below,  llie  first  modifies  a 
reference  to  the  Commission 
“preliminary  investigation,”  consistent 
with  the  general  change  in  terminology 
discussed  below  in  the  section 
concerning  investigative  activity 
between  the  Commission  preliminary 
determination  and  the  Department  of 
Commerce  (“Commerce”)  preliminary 
determination.  The  second,  which 
deletes  the  current  requirement  that 
petitioners  file  entries  of  appearance  in 
a  final  investigation,  is  discussed  below 
in  the  section  concerning  entries  of 
appearance. 

The  Commission  also  has  proposed 
extensive  amendments  to  §  207.11 


concerning  the  content  of  antidumping 
and  coimtervdiling  duty  petitions.  The 
first  sentence  of  the  ciurrent  rule,  which 
requires  a  petition  to  be  signed  and  to 
identify  the  petitioner  and  its 
representatives,  will  be  retained  with 
one  grammatical  change  and  will  be 
designated  §  207.11(a). 

The  second  sentence  of  the  rule, 
which  requires  that  a  petition  allege  the 
elements  necessary  for  imposition  of 
antidumping  and  countervailing  duty 
rules  and  conteun  information 
reasonably  available  to  the  petitioner 
supporting  the  allegation,  will  be 
designated  §  207.11(b)(1).  The 
Commission  is  proposing  that  the 
change  made  to  this  portion  of  §  207.11 
as  a  result  of  the  interim  rulemaking — 
deleting  a  reference  to  former  section 
303 — be  made  permanent. 

Paragraph  (b)(2)  of  §  207.11  contains 
new  provisions  specifying  particular 
information  to  be  included  within 
petitions  to  the  extent  reasonably 
available  to  petitioner.  These 
requirements  are  not  currently  set  forth 
in  either  the  regulations  of  the 
Commission  or  those  of  Commerce. 

Each  of  the  provisions  is  designed  to 
facilitate  the  Commission’s  ability  to 
conduct  investigations  imder  sections 
703(a)  and  733(a)  of  the  Act. 

Several  of  the  provisions  are  designed 
to  facilitate  the  preparation  and 
dissemination  of  questionnaires.  The 
requirements  that  the  petition  identify 
the  proposed  domestic  like  product(s) 
and  identify  each  product  on  which  the 
Commission  should  seek  information  in 
its  questionnaires  are  designed  to  aid 
the  Conunission  in  preparing 
questionnaires.  The  requirements  that 
the  petition  provide  complete  listings  of 
both  U.S.  producers  of  the  proposed 
domestic  Uke  product(s)  and  U.S. 
importers  of  the  subject  merchandise, 
including  information  concerning  street 
addresses,  phone  munbers,  and  market 
shares  (which  are  not  ciurently  required 
under  Commerce’s  regulations)  are 
designed  to  facilitate  prompt 
dissemination  of  questionnaires  and 
preparation  of  maiUng  lists  by  the 
Commission  staff.  (Commission  staff 
intends  to  encoimage  petitioners 
additionally  to  provide  such 
information  electronically  where 
feasible.)  The  requirement  that  the 
petition  include  a  table  providing 
empirical  data  on  factors  pertinent  to 
the  condition  of  the  domestic  industry 
during  a  period  of  time  prior  to  the 
filing  of  the  petition,  which  will 
encompass  tluree  or  three  and  one-hedf 
calendar  years,  is  designed  to  enable  the 
Commission  to  consult  with  Commerce 
as  to  the  accuracy  and  adequacy  of  the 
allegations  in  the  petition  concerning 


material  injury  by  reason  of  allegedly 
dumped  or  subsidized  imports. 

Other  provisions  in  proposed 
§  207.11(b)(2)  are  designed  to  reduce  the 
amoimt  of  data  that  will  be  requested  in 
questionnaires.  Because  information 
concerning  each  petitioner’s  ten  largest 
U.S.  customers  emd  lost  sales  and 
revenues  will  now  be  contained  in  the 
petition,  the  Conunission  will  no  longer 
need  to  request  such  information  in  the 
questionnaires  it  sends  to  petitioners. 
U.S.  producers  of  the  proposed 
domestic  like  product  who  are  not 
petitioners  will  still  be  requested  to 
provide  lost  sales  and  revenue 
information  in  (questionnaires. 

The  Commission  emphasizes  that, 
consistent  with  statutory  requirements, 
petitioners  will  only  be  required  to 
provide  information  that  is  reasonably 
available  to  them.  The  Commission 
realizes  that,  in  some  instances, 
petitions  are  filed  on  behalf  of  U.S. 
industries,  sucdi  as  those  producing 
agricultvual  products,  that  contain  so 
many  producers  that  providing  a 
complete  listing  of  U.S.  producers 
would  be  impossible.  In  other  instances, 
petitioners  may  not  have  access  to 
financial  or  trade  data  concerning  every 
domestic  producer.  The  Commission 
does  not  intend  to  require  petitioners  to 
provide  the  types  of  data  specified  in 
proposed  §  207.11(b)(2)  when  sucrh  data 
are  not  reasonably  available  to  them. 
Proposed  §  207.11(b)(3)  does  require, 
however,  that  when  a  petitioner  is 
unable  to  provide  a  type  of  information 
specified  in  §  207.11(b)(2),  it  certify  that 
that  type  of  information  is  not 
reasonably  available  to  it. 

Investigative  Activity  Between 
Commission  Preliminary  Determination 
and  Commerce  Preliminary 
Determination 

Sections  207.12.  207.13,  207.14.  207.18 
and  207.20 

Several  of  the  comments  filed  in 
response  to  the  January  3, 1995,  Federal 
Register  notice  endorsed  the 
proposition  that  the  Commission  should 
begin  its  final  antidumping  and 
countervailing  duty  investigations  at  an 
earlier  date.  S&S  suggested  that  the 
Commission  begin  preparation  of  its 
questionnaires  for  use  in  the  final 
investigation  before  Commerce  issues  its 
preliminary  determination,  and 
distribute  them  shortly  after  the 
Commerce  prelimineuy  determination  is 
issued.  SSINA  proposed  that  draft 
questionnaires  be  circulated  to  the 
parties  two  weeks  prior  to  the  issuance 
of  the  Commerce  preliminary 
determination,  and  that  the 
questionnaires  be  issued  on  the  date  of 
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the  Conunerce  preliminary 
determination.  Flat-Rolled  Steel 
indicated  that  the  Commission  should 
institute  its  final  investigation  30  days 
prior  to  the  date  that  Commerce  is 
scheduled  to  issue  its  preliminary 
determination.  Pro  Trade  also  endorsed 
the  Commission  beginning  its  final 
investigation  before  Commerce  issued 
its  preliminary  determination,  early 
issuance  of  questionnaires,  and 
establishment  of  a  period  at  the  outset 
of  the  final  investigation  for  the  parties 
to  identify  argiunents  they  intend  to 
raise  concerning  the  appropriate 
domestic  like  product(s). 

In  light  of  these  comments,  and  as  a 
result  of  its  own  internal  review  of 
antidmnping  and  coimtervailing  duty 
procedures,  the  Commission  is 
proposing  major  changes  in  the  way  it 
conducts  investigative  activity  between 
issuance  of  its  preliminary 
determination  and  the  issuance  of  the 
Commerce  preliminary  determination. 
Although  section  207.18  currently 
provides  the  Commission’s  Director  of 
Operations  with  the  authority  to 
conduct  investigative  activity  dming 
this  period,  the  Commission  staff  does 
not  ordinarily  engage  in  extensive 
investigative  activity  between  the  time 
the  Commission  issues  its  preliminary 
determination  and  the  time  it  institutes 
its  final  investigation. 

Under  the  proposed  revisions, 
however,  the  Commission  will  continue 
to  engage  in  investigative  activity 
immediately  following  its  preliminary 
determination  unless  that  determination 
is  negative  or  one  of  negligible  imports, 
in  which  event  the  investigation  is 
terminated  by  operation  of  law. 
Therefore,  section  207.18  is  proposed  to 
be  revised  to  indicate  that,  if  the 
Commission’s  preliminary 
determination  is  affirmative,  it  vnll  state 
in  the  notice  of  its  determination  that  it 
publishes  in  the  Federal  Raster  that  it 
will  continue  its  investigation  to  reach 
a  final  determination  under  section 
705(b)  or  735(b).  This  is  in  contrast  to 
current  practice,  in  which  the 
Commission  does  not  ordinarily 
institute  a  “final  investigation’’  imtil  it 
receives  notice  of  a  preliminary 
affirmative  determination  by  Commerce. 
(Other  proposed  changes  to  section 
207.18  delete  a  reference  to  former 
section  303,  make  clear  that  the 
investigation  will  terminate  in  the  event 
of  a  preliminary  determination  of 
negligible  imports,  as  well  as  in  the 
event  of  a  negative  preliminary 
determination,  and  delete  the  last  three 
sentences  of  the  rule,  which  are 
superseded  by  proposed  §§  207.20  and 
207.21.) 


Because  the  Commission  will  be 
conducting  a  continuous  investigation, 
it  proposes  amending  its  regulations  so 
that  they  no  longer  refer  to  discrete 
“preliminary”  and  “final” 
investigations.  Of  course,  the 
Commission  will  continue  to  render 
discrete  preliminary  and  final 
determinations,  as  required  by  statute. 
'The  portion  of  the  investigation  made  in 
connection  with  the  preliminary 
determination  will  be  known  as  the 
“preliminary  phase”  of  the  Commission 
investigation,  and  the  portion  of  the 
investigation  made  in  connection  with 
the  fin^  determination  will  be  known 
as  the  “final  phase”  of  the  Commission 
investigation.  The  Commission  has 
proposed  wording  changes  in  §§  207.12, 
207.13,  and  207.14  to  reflect  this. 
(Sections  207.12  and  207.14  will  also  be 
revised  to  delete  references  to  former 
section  303  of  the  Act.) 

'The  nature  of  the  investigative 
activity  that  the  Commission  will 
conduct  between  the  time  it  issues  its 
preliminary  determination  and  the  time 
that  Commerce  issues  its  preliminary 
determination  is  specified  in  proposed 
§  207.20.  (As  expleiined  further  below, 
current  section  207.20  will  be 
renumbered  §  207.21  and  the 
succeeding  sections  will  be  renumbered 
accordingly.)  Under  proposed 
§  207.20(a),  the  Director  of  Operations 
will  publish  in  the  Federal  Register  a 
schedvile  of  investigative  activities  that 
will  take  place  imder  §  207.20  between 
the  time  of  the  Commission  preliminary 
determination  and  the  time  of  the 
Commerce  preliminary  determination. 
The  remaining  portions  of  proposed 
§  207.20  identify  the  three  major  aspects 
of  this  investigative  activity. 

First,  imder  proposed  §  207.20(b),  the 
Director  of  Operations  ivill  circulate  to 
the  parties  draft  questionnaires  for  the 
phase  that  the  Commission  will  conduct 
in  connection  with  its  final 
determination  no  later  than  14  days 
after  the  Commission  transmits  its 
6pinion(s)  in  connection  with  its 
preliminary  determination  to  Commerce 
pursuant  to  section  703(f)  or  733(f)  of 
the  Act.  Although  the  Commission 
investigative  staff  currently  circulates 
draft  final  questionnaires  to  the  parties 
for  comment,  the  proposed  regulation 
will  formalize  this  process  and  move  it 
to  an  earlier  point  in  the  Investigation. 

Second,  under  proposed  §  207.20(c), 
the  parties  will  file  an  issues  brief  with 
the  Commission  at  the  date  specified  in 
the  Federal  Register  notice,  which  is  to 
be  no  later  than  28  days  before  the  date 
on  which  Commerce  is  scheduled  to 
issue  its  preliminary  determination. 
(The  Commission  solicits  comment  on 
whether  the  filing  of  this  brief  should 


instead  be  scheduled  in  relation  to  the 
time  that  the  Commission  transmits  its 
preliminary  determination  opinion(s)  to 
Commerce,  i.e.,  that  the  brief  must  be 
filed  no  later  than  75  days  after 
transmission  of  the  Commission 
preliminary  opinion(s).)  Although  the 
issues  brief  should  contain  comments 
on  the  draft  questionnaires,  the 
Commission  envisions  this  brief  as 
being  considerably  more  thorough  than 
the  informal  comments  that  parties 
currently  file  addressing  draft 
questionnaires.  In  the  proposed  issues 
brief  parties  would  state  their  position 
on  certain  threshold  issues  (e.g., 
domestic  like  product,  domestic 
industry,  ciunulation,  negligible 
imports)  and  additionally  identify  all 
issues  on  which  they  maintain  that  the 
Commission  should  collect  data  through 
the  questionnaire  process  and  provide  a 
supporting  rationale  indicating  why 
such  data  are  necessary  to  the 
investigation.  The  brief  should  also 
identify  any  known  sources  of 
information  that  the  Commission  should 
consult  in  connection  with  such  issues. 
For  example,  if  a  party  intends  to  argue 
that  the  Commission  should  designate 
multiple  domestic  like  products,  or 
domestic  like  products  that  differ  from 
those  designated  by  the  Commission  in 
its  preliminary  determination,  it  will  be 
required  in  its  issues  brief  to  identify 
ea^  domestic  like  product  on  which 
the  Commission  should  collect  data, 
and  to  provide  the  legal  and  factual 
basis  for  its  position  that  such  domestic 
like  product(s)  should  be  designated. 

Requests  for  data  collection  that  are 
not  made  in  the  issues  brief  may  not  be 
raised  subsequently  by  p€ulies  in  the 
investigation.  To  continue  the  example 
above,  a  party  that  does  not  request  in 
its  issues  brief  that  the  Commission 
should  designate  multiple  domestic  like 
products  and  seek  information 
concerning  each  proposed  domestic  like 
product  in  questionnaires  may  not 
assert  such  a  request  for  the  first  time 
after  the  Commission  has  issued  its 
questionnaires.  The  reason  for  this 
provision  is  to  ensure  that  the 
Commission  receives  data  collection 
requests  fi’om  parties  early  enough  in  an 
investigation  to  accord  it  sufficient  time 
to  collect  data  concerning  those  requests 
it  deems  appropriate.  Particularly  in 
light  oflhe  new  responsibilities  the 
URAA  imposes  on  the  Commission  to 
disclose  all  information  to  parties  before 
the  record  closes  prior  to  issuance  of  a 
final  determination.  Commission  steiff 
will  generally  not  have  sufficient  time  to 
generate  data  when  a  party  does  not 
assert  an  eirgument  relating  to  or 
implicating  data  collection  for  the  first 
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time  imtil  a  late  stage  of  the 
investigation  such  as  at  the  hearing  or 
in  a  prehearing  brief. 

Tmrd,  imder  proposed  §  207.20(c)(4), 
within  five  business  days  of  the  filing  of 
issues  briefs,  the  Director  of  Operations 
will  conduct  a  conference  concerning 
the  issues  raised  in  the  brief.  The 
purpose  of  the  conference  is  to  provide 
a  vehicle  for  the  parties  to  identify  and 
discuss,  and  where  possible,  agree  on 
threshold  issues,  such  as  domestic  like 
product,  domestic  industry,  cumulation 
and  negligible  imports.  The  conference 
edso  should  help  identify  issues  that 
may  need  more  specific  or  different  data 
collection  than  that  contemplated  in  the 
draft  questionnaires.  The  Commission 
will  retain  authority  to  resolve  all 
threshold  and  data  collection  issues. 
These  matters,  of  course,  will  not  be 
formally  resolved  by  the  Commission  at 
the  time  of  the  conference.  However,  the 
Commission  will  give  full  consideration 
to  the  outcome  of  the  conference  and,  to 
the  extent  practicable,  provide  guidance 
to  the  parties  to  permit  them  to  focus 
their  attention  and  resources  on  the 
significant  issues  outstanding  in  the 
investigation. 

The  Commission  anticipates  that  the 
new  procedures  proposed  in  §  207.20 
will  permit  it  to  mail  questionnaires 
within  a  week  of  issuance  of  an 
affirmative  preliminary  dumping  or 
subsidy  determination  by  Commerce.  In 
investigations  in  which  Commerce’s 
preliminary  determination  modifies  the 
scope  of  the  investigation  from  that 
stated  in  its  notice  of  initiation,  the  date 
of  mailing  may  be  delayed. 

Notice  of  Scheduling  of  Final  Phase 
Investigation 

§§201.13  and  Renumbered  §§207.21, 
207.23,  207.24,  207.25,  and  207.29 

As  previously  stated,  under  the 
Commission’s  “continuous 
investigation’’  proposal,  the 
Commission  will  institute  its  final  phase 
investigation  at  the  same  time  it 
publishes  notice  of  its  preliminary 
determination.  Neither  the 
Commission’s  notice  of  institution  nor 
the  Director  of  Operation’s  scheduling 
notice  under  proposed  §  207.20(a)  will 
be  able  to  contain  a  complete  schedule 
of  activities  for  the  final  phase 
investigation.  The  Commission  will  not 
be  able  to  schedule  dates  for  all 
activities  until  it  is  aweire  of  the  date  on 
which  its  final  determination  is  due.  It 
will  not  know  this  date,  however,  before 
Commerce  issues  its  preliminary 
determination. 

Accordingly,  the  Commission  is 
proposing  to  revise  and  retitle  current 
§  207.20,  which  is  to  be  renumbered 


§  207.21.  (Because  the  Commission  is 
proposing  issuance  of  a  new  §  207.20, 
current  §§  207.20  through  207.29  will  be 
renumbered  §§  207.21  ti^ough  207.30, 
respectively).  Under  the  revised  rule, 
upon  receipt  of  an  affirmative 
preliminary  determination  from 
Commerce,  the  Commission  will  issue  a 
Final  Phase  Notice  of  ScheduUng.  This 
notice  will  contain  scheduling 
information  equivalent  to  that  provided 
by  the  notice  of  institution  of  a  final 
investigation  currently  issued  xmder 
§  207.20(b).  The  Commission  is 
proposing  to  amend  proposed 
reniimbered  §§  207.23  and  207.25 
(corresponding  respectively  to  current 
§§  207.22  and  207.24)  to  reference  this 
notice  of  scheduling  in  lieu  of  the 
current  references  to  the  notice  of 
institution.  (An  additional  amendment 
proposed  for  renumbered  §  207.23  with 
respect  to  page  limits  is  discussed 
separately  below.) 

Proposed  §  207.21(c)  carries  forward 
two  provisions  in  the  current  rules.  The 
first,  which  now  appears  in  §  207.18, 
authorizes  the  Director  of  Operations  to 
continue  investigative  activity  as 
appropriate  should  Commerce  issue  a 
negative  preliminary  determination.  The 
second  carries  forward  a  provision 
cvurently  in  §  207.20(b)  indicating  that 
the  Commission  investigation  shall  be 
terminated  if  Commerce  should  make  a 
negative  final  determination. 

Additionally,  the  Commission  is 
proposing  amendments  to  renumbered 
§§  207.21,  207.24,  and  207.29 
(corresponding  respectively  to  current 
§§  207.20,  207.23,  and  207.28)  to  delete 
references  to  former  §  303  of  the  Act. 
Fmlher  amendments  are  proposed  to 
§  201.13(m)  and  to  renumbered  §  207.24 
to  change  cross-references  to  other 
renumbered  sections. 

Single  Entry  of  Appearance 
Sections  201.11  and  207.10 

To  implement  its  “continuous 
investigation’’  proposal,  the 
Commission  is  proposing  to  amend 
§  201.11(b)  governing  the  filing  of 
notices  of  appearance  in  antidumping 
and  countervailing  duty  investigations. 
Under  proposed  §  201.11(b)(2),  a  party 
that  files  a  timely  notice  of  appearance 
during  the  preliminary  phase  of  an 
investigation  need  not  file  any  further 
notices  of  appearance  before  the 
Conunission  in  that  antidumping  or 
countervailing  duty  investigation.  A 
corresponding  change  is  proposed  to 
§  207.10(a)  to  eliminate  the  requirement 
that  petitioners  file  an  entry  of 
appearance  during  the  final  phase  of  an 
investigation. 


Additionally,  under  proposed 
§  201.11(b)(4)  a  party  will  still  be  able  to 
file  a  notice  of  appearance  as  late  as  21 
days  after  publication  in  the  Federal 
Register  of  the  Final  Phase  Notice  of 
Scheduling.  Nevertheless,  a  party  that 
does  not  enter  an  appearance  within  60 
days  after  issuance  of  the  Commission’s 
notice  of  Preliminary  Determination 
will  be  precluded  by  proposed 
§  207.20(c)(3)  from  raising  issues 
requiring  collection  of  fu^er  data  by 
the  Commission  subsequently  in  the 
investigation. 

Page  Limits 

Renumbered  Section  207.23 

The  current  Commission  rules  impose 
page  limits  on  postconference  briefs  and 
posthearing  briefs.  Interim  rule 
§  207.29(b)  promulgated  on  January  3, 
1995,  imposes  page  limits  for  final 
comments  on  factual  information. 
Additionally,  proposed  §  207.20(c)(3) 
would  impose  a  50-page  limit  on  issues 
briefs. 

The  one  brief  that  is  not  currently 
subject  to  page  limits  in  Commission 
antidumping  and  coimtervailing  duty 
investigations  is  the  prehearing  brief. 

The  Commission  proposes  that 
renumbered  §  207.23  (corresponding  to 
current  §  207.22)  be  amended  to  impose 
a  50-page  Umit  on  prehearing  briefs.  The 
50-page  limit  would  encompeiss  all 
textud  material,  including  attachments 
that  contain  textual  material.  The  page 
limit  would  not  apply  to  nontextual 
material  in  briefs  (such  as  a  table  of 
contents)  or  exhibits  (such  as  an 
illustration  of  a  product).  The 
Commission’s  objective  in  proposing  a 
page  limit  is  to  encoiuage  parties  to 
present  arguments  concisely,  and  to 
limit  argument  to  those  issues  central  to 
a  case,  llie  Commission  believes  that 
the  new  issues  brief  to  be  submitted 
pursuant  to  proposed  §  207.20(c)(3)  will 
reduce  the  munber  of  arguments — 
particularly  pertaining  to  domestic  like 
product — ^Aat  must  be  presented  in  the 
prehearing  brief  and  consequently  will 
permit  su^  briefs  to  be  much  shorter. 
The  Commission  also  desires  to 
discourage  parties  from  submitting 
lengthy  attachments  to  briefs  that 
merely  reiterate  the  argxunents 
presented  in  the  main  brief. 

The  Commission  invites  commenters 
to  address  whether  its  proposed 
amendment  to  renumbered  §  207.23  will 
accomplish  these  objectives  while 
permitting  parties  ample  opportimity  to 
present  evidence  and  argument  to  the 
Commission.  Commenters  may  further 
address  whether  they  believe  that  page 
limits  for  prehearing  briefs  should  be 
established  at  a  level  different  from  the 
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50-page  limit  proposed,  or  whether  the 
Commission  should  continue  not  to 
impose  page  limits  on  prehearing  briefs. 
The  Commission  also  sohcits  comments 
on  whether  practitioners  perceive  the 
existing  50-page  limit  on  postconference 
briefs  and  the  proposed  50-page  limit  on 
issues  briefs  to  be  helpful  and/or  useful, 
whether  these  limits  should  be  modified 
or  eliminated,  tmd  whether  elimination 
of  the  page  limit  on  postconference 
briefs  would  be  likely  materially  to 
change  the  length  and/or  nature  of  the 
briefs  filed  with  the  Commission. 

The  Commission  is  also  proposing  to 
amend  the  page  limit  contained  in 
ciurent  interim  rule  §  207.29(b).  This  is 
described  further  below  in  the  section 
addressing  proposed  renumbered 
§207.30. 

Final  Comments 

Renumbered  Section  207.30 

In  the  January  3, 1995,  interim 
rulemaking  notice,  the  Commission 
promulgated  interim  rule  §  207.29,  a 
new  provision  implementing  §  782(g)  of 
the  Act,  which  was  added  to  the  Act  by 
the  URAA.  Section  782(g)  requires  that 
the  Commission,  before  making  a  final 
determination  in  antidumping  or 
coimtervailing  duty  investigations  bi- 
review  proceedings,  cease  collecting 
information  and  provide  parties  to  the 
proceeding  with  a  final  opportunity  to 
comment  upon  all  information  on 
which  they  had  not  previously  had  an 
opportimity  to  comment.  The  rule  states 
that  the.  Commission  will  specify  a  date 
in  final  antidiunping  and  countervailing 
duty  investigations  after  the  filing  of 
posthearing  briefs  on  which  it  will  make 
available  to  all  parties  to  the 
investigation  all  information  on  which 
parties  have  not  had  an  opportimity  to 
comment.  It  further  states  fiiat  the  <  *■ 
parties  will  be  accorded  an  opportunity 
to  comment  on  this  information,  that 
any  comments  can  concern  only  such 
information,  and  that  comments  may 
not  exceed  10  double-spaced  pages. 

After  consideration  of  the  comments 
on  the  interim  rule,  the  Commission  has 
decided  to  propose  issuemce  of  interim 
rule  §  207.29  as  a  final  rule,  to  be 
renumbered  §  207.30,  with  two 
*  substantive  changes.  The  first  change 
simply  clarifies  that  the  “24-hour  rule” 
governing  final  bracketing  of  BPI 
pertains  to  comments  filed  rmder  rule 
207.30.  The  second  change  pertains  to 
the  page  Umits  on  the  comments  to  be 
submitted  under  §  207.3.0(b).  j  . 
.Additionally,  the  cros^-refer^pe?  in  the 
nilb  tO/pthet  provisions  .that  h^ve.  been 
.renumbered, will  be  revised,  ,  ,  . 

Comments  on  the  infprim  rule  fobused 
on  thwe  areeis.  First,  several 


commenters  addressed  the  type  of 
material  that  they  believe  the 
Commission  should  release  in  the 
disclosiue  process  required  by  interim 
rule  §  207.29(a).  Pro  Trade,  SSINA, 
Quebec  and  all  asserted  that  final 
versions  of  the  staff  report,  the 
economic  memorandum,  and  other  non- 
privileged  memoranda  that  staff  prepare 
for  the  Commission  or  individual 
Commissioners  should  be  released  to 
the  parties. 

The  Commission  currently 
contemplates  that  a  final  version  of  the 
staff  report,  which  will  incorporate 
material  that  is  currently  presented  in 
other  non-privileged  staff  memoranda 
such  as  the  economics  memorandiun 
and  the  financial  memorandum  on 
variemce  analysis,  will  be  released  to  the 
parties  under  APO  approximately  five 
days  before  final  comments  imder 
subsection  (b)  of  the  interim  rule  will  be 
due,  which  will  be  approximately  four 
days  before  the  Commission’s  public 
briefing  and  vote,  (The  Commission  is 
also  continuing  to  explore  release  of  a 
public  version  of  the  staff  report  prior  to 
the  time  that  final  comments  are  due,  as 
sought  by  S&S  and  SSINA.  The 
Commission  does  not  contemplate  that 
this  vnll  be  feasible  in  all  investigations, 
however,  depending  on  unresolved 
issues  of  data  confidentiality.)  Although 
the  five-day  period  is  shorter  than  that 
requested  by  commenters  Quebec  and 
SSINA,  the  Commission  believes  that 
earlier  release  of  the  staff  report  will  not 
provide  it  sufficient  time  to  investigate 
information  obtained  at  the  hearing,  and 
that  establishing  the  deadline  for 
comments  at  a  later  time  would  not 
provide  it  sufficient  time  to  analyze  the 
comments  and  the  record  prior  to  the 
vote  or  to  prepare  its  determination. 
Moreover,  the  Commission  does  not 
believe  that  promulgating  regulations 
requiring  release  of  the  staff  report  to 
the  parties  at  a  specific  point  in  the 
investigation  is  appropriate  or 
necessary,  particularly  before  it  has 
developed  experience  in  implementing 
the  reqiiirements  of  section  782(g)  of  the 
Act. 

Several  comments  also  responded  to 
the  inquiry  posed  by  the  Commission  in 
the  preamble  to  its  January  3, 1995, 
interim  rulemaking  notice  as  to  whether 
the  Commission  should  adopt  a 
procedure  for  multiple-stage  comments. 
Those  commenters  who  addressed  the 
issue — Pro  Trade,  SSINA,  and  S&S — 
uniformly  qpppsed  such  a  procedure,  . 
The  Cpnunission,  agrees,  that  them  is 
insufficient  tiqie.Jn  .antidiunping  and 
countervailing  dii^y  iny^sd^ti.ons  fqr  a' 
multiple-sfoge  coinmenj  process.  The 
proposed  rale  consequently,  retains  thp 


single-stage  comment  procedure  of  the 
current  interim  rale. 

The  third  area  addressed  by 
commenters  concerns  the  10-page  limit 
for  final  comments  specified  in  interim 
rale  §  207.29(b).  Flat-Rolled  Steel 
contended  that  this  limit  was  too 
restrictive  and  should  be  set  at  25  pages; 
SSINA  proposed  that  all  respondents  be 
required  to  submit  a  single  joint  brief  of 
the  same  length  as  the  petitioner’s.  The 
Commission  does  not  believe  that 
SSINA’s  proposal  is  workable  in  light  of 
the  short  deadlines  involved. 

In  response  to  Flat-Rolled  Steel’s 
comment,  the  Commission  emphasizes 
that  the  final  comments  will  be  very 
limited  in  scope.  The  Commission 
intends  to  release  factual  information 
vmder  APO  very  promptly  after  receipt. 

(It  does  not  agree  with  Flat-Rolled  Steel, 
however,  that  the  timing  of  APO 
releases  is  an  appropriate  subject  for 
rulemaking.)  Consequently,  the 
Commission  anticipates  that  the  parties 
will  receive  a  limited  amount  of  new 
factual  information  subsequent  to  filing 
of  the  posthearing  brief  which  may  be 
discussed  in  the  final  comments.  The 
Commission  therefore  contemplates  that 
such  comments  will  be  quite  concise. 
Nevertheless,  the  Commission  is 
concerned  that  the  10-page  limit 
established  in  the  interim  rale  may  be 
too  restrictive.  It  is  therefore  proposing 
that  this  page  limit  be  set  at  15  pages. 

Proprietary  Information 

Sections  201.6  and  207.7 

The  Commission  is  proposing 
amendments  to  some  of  its  regidations 
pertaining  to  submission  and  disclosure 
of  proprietary  information.  Section 
201.6  is  proposed  to  be  revised 
expressly  to  allow  peuties  and  the 
Commission  publicly  to  discuss 
confidential  statistics  in  nonquantitative 
characterizations  unless  the  submitter 
provides  good  cause  for  confidential 
treatment  of  such  characterizations.  In 
particular,  the  revision  would  permit 
the  discussion  of  trends  in  such 
statistics,  e.g.,  whether  the  difierence 
between  two  confidential  figures  shows 
an  increase  or  a  decrease.  This  revision 
would  apply  only  to  confidential  • 
business  information  (CBI)  emd  BPI 
submitted  in  numerical  form;  textual 
CBI  and  BPI  would  not  be  disclosed  in 
any  form.  Moreover,  if  the  submitter 
m^es  a  claim  for  confidential  treatment 
of  trend  information,  such  infoimation 
must  be  treated  as  confidential  vmtil  or 
unless  the  Secret^  rejects  tjUq  claim  of 
confidentiality  pursuant  to  action 

2Q1.6..,,  H.,  .  V 

The  proposed  reyisjoh  woufo  address 
a  concern  expressecl  by  practitipners 
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that  the  Commission’s  definition  of  CBI 
and  BPI  may  overly  restrict  use  of  such 
information.  The  Commission  requests 
comment  concerning  the  practical 
effects  of  the  proposed  revision  in 
circumstances  where  some  but  not  all 
firms  request  that  their  trend  data  be 
kept  confidential. 

The  Commission  is  additionally 
proposing  to  revise  the  procedure  in 
§  201.6(f)  for  filing  and  handling  appeals 
from  approval  by  the  Secretary  of 
reqriests  for  confidential  treatment. 
Section  201.6(f)  as  currently  in  effect 
requires  that  an  appeal  must  comply 
with  certain  rules  applicable  to  requests 
under  the  Freedom  of  Information  Act 
(FOIA).  Tliis  connecticm  with  the  FOIA 
rules  creates  an  unnecessary  step, 
inasmuch  as  the  Secretary  has  idieady 
acted  upon  the  matter.  Tte  proposed 
amendment  to  §  201.^f)  would  establish 
a  procedure  for  appeds  firom  approvals 
of  requests  for  confidential  treatment 
thd  essn^ially  parallels  die  procedure 
now  qiecified  in  §  201.6(e)  Sw  appeals 
firmn  denials  of  sudi  requests. 

Another  proposed  revisum  to  secdcm 
201.6  Wtmld  use  die  term 
“nmidiadosaUe  confidential  business 
infonnatiim”  to  describe  not  subject 
to  disclosure  under  APO  pursuant  to 
aectimi  777(c)(lMA}  of  the  Act 
Cmnspimdii^  revisions  to  S  207.7(aMl)f 
(fK2),  and  ^  would  daxify  the 
procedure  Ua  submitting  sudi 
infonnatiaa. 

Another  imposed  chai^  to  $  207.7 
relates  to  tlto  proposed  amendmoat  to 
§201.11  discussed  drove.  Secd<m 
207.7(aiX2}  frormidy  states  that,  whmi 
an  AFO  ^ppficatimi  has  been  q[^proved 
widi  respect  to  applicants  represendng 
an  interested  party,  additkmal 
applicants  representing  diat  party  may 
file  applications  aSbett  ^e  deadline  for 
mitries  of  iqipearance  but  no  latw  than 
five  days  before  the  deadline  fiw  filing 
podhearing  brieCB  in  the  investigation, 
orbelm  tl»  deadline  fat  filing  briefs  in 
a  preliminary  investigation.  The 
purpose  of  t!^  five  day  deadline(s)  is  to 
finalize  service  lists  before  intereded 
parties  must  file  and  serve  their  briefo.  . 
Accordii^y.  the  proposed  amendment 
to  §  207.7(a)(2)  indicates  that  APO 
applications  for  ackUtional  applicants 
must  also  be  filed  no  later  than  five  days 
before  the  deadline  for  filing  issues 
briefo  pursuant  to  proposed  rule 
§  207.20(c)(3).  Ad^tionally, 

§  207.7(b)(2)  and  (b)(4)  will  be  amended 
to  refer  to  “the  preliminary  phase  of  an 
investigation"  in  lieu  of  “preliminary 
investigation.” 


“24-Hour"  Rule 
Section  207.3 

^  The  Commission  is  proposing  to 
{mend  the  “24-hour”  rule  governing 
final  bracketing  of  BPI,  to  darify 
absolutely  that  the  only  changes  that 
may  be  inade  in  the  24-hour  BPI  version 
of  documents  are  changes  in  bracketing 
and  deletion  of  BPI.  Any  other  chaises, 
including  typographical  changes,  axe 
not  allowed  unless  the  Commission 
grants  an  extension  of  time  to  file  an 
amended  document  pursuant  to  rule 
§  201.14(b)(2).  In  several  insfonces, 
parties  have  made  changes  other  than 
those  affecting  bradceting  and  deletion 
of  BPI  in  the  briefo  filed  under  this  rule, 
in  some  instances  triggering  an 
investigation  into  whether  there  was  a 
violaticm  of  the  24-hour  rule.  The 
proposed  amended  language  to 
§  207.3(c}  is  handed  to  ofonate  similar 
misintc^retations  of  the  rule.  An 
additim^  amendment  is  proposed  to 
§  207.3(b)  to  revise  a  cross-refarence  to 
a  tenunfoned  xegiUation. 

Opportunity  far  Nwyarty  Partkdpatkm 
Section  207.9 

The  URAA  added  a  new  sectiim 
777(h}  to  the  Act.  udikh  requires  the 
Cmnmission  to  provide  an  opportunity 
fmr  industrial  usus  of  subjecl 
merdiandise.  and.  if  the  merchandise  is 
stdd  at  die  retail  level,  rqiresentative 
consumer  organizations,  to  submit 
relevant  inforraatkm  concerning 
material  iiqury  fay  reason  of  subset 
imports.  T^  Commissfam  is  proporing 
to  add  a  new  §207.9  to  the  Cmnmission 
rules  to  implmnent  die  requirement 
seedtm  77^)  diat  industrial  users  md 
consume  organizatkms  be  provided  an 
opportunity  to  paiddpate  in 
Commission  mdidumping  and 
couidervailing  duty  investigations. 
Proposed  §207.9.  like  sactim  777(h). 
does  not.  howevm.  confer  intmested 
party  status  cm  industrial  users  and 
coBsumm'  orgamzadems.  Unless  such 
entities  qualify  as  interested  pmties 
undw  section  771(9)  of  the  Ach  they  do 
not  have  the  rights  that  the  Act  and  the 
Commissiem  ndes  afford  to  interested 
parties.  ^ 

Odier  Conforming  Changes 
Sections  207.1,  207.2,  207.8,  and  207.40 

In  its  January  3, 1995.  notice  of 
interim  rulemaking,  the  Commission 
made  amendments  to  §§  207.1, 207.2(e), 
207.8,  207.10,  207.11,  and  207.40  to 
conform  these  provirions  with  the 
URAA.  The  only  one  of  these 
amendments  wfoch  was  the  8ubjec:t  of 
comment  was  the  amendment  to  section 
207.8,  which  states  that  the  Commission 


may  use  “facts  otherwise  available” 
whenever  any  party  or  any  other  person 
foils  to  respond  adequately  to  a 
subpoena  or  refuses  or  is  unable  to 
produce  information  in  a  timely  manner 
and  in  the  form  required,  or  otherwise 
significantly  impedes  an  investigatiem. 
Pro  Trade  suggested  the  Commission 
amend  the  regulation  to  limit  the 
instances  in  which  the  Commission 
would  use  “facts  otherwise  available.” 
The  Commission  believes,  however,  that 
the  interim  regulation  conforms  to  the 
statute  as  draftecL 

Accordingly,  the  Commission 
proposes  issuxmee  in  final  form  of 
§§  207.1,  207.2(e).  207.8,  and  207.40,  as 
these  provisions  were  amended  in  the 
January  3. 1995,  noticx  of  interim 
rulemaking.  As  discussed  above,  the 
Commissiem  has  proposed  further 
amendments  to  sechems  207.10  uul 
207.11. 

In  the  January  3. 1995,  notice  of 
interim  rulemaking,  tiro  Cemunisrion 
additionally  i»CKnulgatod  a  new 
§  207.46  for  investigatiems  under  sechem 
753  of  die  Act  Several  cxxnments 
concerning  this  interim  rule  address 
matters  which  also  implicate  the  type  of 
preroedures  the  Commissiem  should 
establish  for  “sunset**  reviews  under 
section  751(c)  of  die  Act  *1116  instant 
rulemaking  has  feroused  primarily  cm 
implmnenting  changes  to  preroedures  in 
final  Commission  antidimuping  and 
countervailing  duty  investigadons 
reejuirsd  by  the  URAA,  and  the 
Commissiw  is  not  inepared  to  address 
the  ciuesticm  of  “sunset”  reviews  at  this 
time.  Consecpiently,  the  Commisriem  is 
not  properoing  in  ^  instant  rulemaking 
proceeding  to  issue  §  207.46  in  final 
fimn.  Sechem  %7.46  vrill  remain  in 
effeert  as  an  interim  rule. 


’Ihe  Commissiem  solients  cxmiments 
cm  the  proposed  amendments  to  its  part 
201  and  207  rules,  as  well  as  the 
proposed  changes  to  its  intmnal 
preroedures  ccmcroming  anddumping 
and  countervailing  duty  inveriigations 
described  above.  Such  cxmimmits 
should  be  filed  within  75  dajrs  of 
pchlroation  of  this  nodcro  in  the  Federal 
Rmnster. 

Commission  also  solients 
comments  cm  several  proposed  changes 
to  its  preroedures  in  anddumping  and 
countwvailing  duty  invesdgations  thri 
it  is  contemplating  which  efo  not 
require,  and  are  not  related  to,  changes 
in  the  Commission’s  rules.  The 
Commission  is  pardcnilarly  interested  in 
commenters’  views  concoroing  whether 
the  proposals  serve  the  objectives  of:  (1) 
promoting  transparency:  (2)  promoting 
consistent,  well-supported  and  legally 
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defensible  determinations;  (3) 
minimizing  burdens  to  all  participants; 
and  (4)  minimizing  cost  of  process  to 
the  Commission,  lliese  changes  are  as 
follows: 

1.  Preliminary  phase  investigation 
conferences.  As  in  hearings  held  in 
conjimction  with  final  phase 
investigations,  allow  questioning  by 
opposing  parties;  the  time  spent  on 
questions  (but  not  responses)  and 
rebuttal/closing  statements  wotdd  come 
out  of  overall  time  allocations. 

2.  Questionnaires.  Adopt  a  new 
format  for  and  revise  the  basic  content 
of  Commission  questionnaires  to  reduce 
respondent  burtten  and  better  tailor 
questions  to  investigative  issues.  Copies 
of  the  proposed  new  generic  producer, 
importer,  and  piirchaser  questionnaires 
may  be  obtain^  for  comment  finm  the 
Commission’s  Office  of  Investigations 
(202-205-3160).  Representative  of  the 
changes  being  proposed,  the  new 
producer  questionnaire  is  about  half  the 
length  of  the  current  one  and 
incorporates  the  following  changes: 

a.  The  questionnaire  would  be  in  two 
parts,  the  first  consisting  of  general 
instructions/definitions,  and  the  second 
consisting  of  the  data  requests  (a 
transmittal  letter,  a  “fact  sheet”  on  Title 
Vn  investigations,  and  the 
Commission’s  institution  notice  wovild 
also  accompany  each  questionnaire); 

b.  Questions. on  capacity,  production, 
shipmmits,  invratories,  channels,  of 
distribution,  and  enq>loyment  are 
combined  onto  one  page; 

c.  Ciirrent  questions  seeking  '  . 

employment  and  financial  data  on 
overall  establishment  operations  are 
eliminated  (certain  overall 
establishment  financial  data  requests 
may  be  added  if  deemed  necessary  by , 
the  Commission,  or  if  respondents  are 
imable  to  juovide  product-line  data); 

d.  Only  the  total  quantity  and  value 
of  sales  are  requested  for  questions 
seeking  pricing  data  for  particular 
products,  as  opposed  to  that  information 
plus  largest  sale  value,  quantity,  and 
shipping  costs  in  current  questionnaires 
(this  proposal  initially  applies  to 
questionnaires  for  preliminary  phase 
investigations;  it  may  be  appropriate  to 
request  more  information  in  final  phase 
investigations  if  deemed  necessary  by 
the  Commission);  and 

e.  'The  current  requests  for  lost  sales 
and  revenue  allegations  are  eliminated 
in  questionnaires  sent  in  preliminary 
phase  investigations  to  petitionerst  and 
eliminated  altogether  in  questionnaires 
for  final  phase  investigations.  As 
explained  above,  petitioners  would  be 
required  to  furnish  their  allegations  in 
the  petition,  thus  allowing  the 


Commission  more  time  to  investigate 
them. 

The  new  producer  questionnaire  for 
use  in  preliminary  phase  investigations 
contains  provisions  for  providing 
certain  iMormation  to  Commerce,  on  its 
request,  if  it  has  questions  concerning 
domestic  industry  support  for  the 
petition.  Questionnaires  for  final  phase 
investigations  would  not  contain  those 
provisions. 

The  Commission  also  solicits 
comments  on  other  possible  changes  to 
questionnaires,  such  as:  (1)  requesting 
only  half-year  “interim-period”  data  as 
opposed  to  the  current  practice  of  ; 
requesting  quarterly  interim-period 
data;  (2)  electronic  transmission, 
preparation,  and  submission  of 
questionnaires;  (3)  a  mechanism  that 
would  allow  firms  to  not  repeat 
information  provided  in  preliminary 
questionnaires  in  final  questionnaires  if 
the  questions  are  the  same  and  the 
information  originally  provided  was 
correct;  and  (4)  increas^  use  of 
sampling  in  developing  mailing  lists  of 
questionnaire  recipients  in  appropriate 
circumstances  (i.e.,  agricultural 
domestic  indiistry  with  multiple 
producers). 

Finally,  the  Commission  will 
endeavor  to  increase  coordination  and 
cooperation  with  the  Depmtment  of 
Commerce  with  respect  to  data, 
collection,  such  as  explormg  the 
possibility  of  “piggy-backiug”  on  ' ' 
Commerce’s  questionnaire  to  collect 
foreign-industry  data  directly  finm  the 
exporting  companies  investigated  by 
Commerce,  and  using  joint  telegrams  to 
U.S.  embassies. 

3!  Briefing.  The  Commission  solicits 
comments  on  its  proposed  plans  to 
reduce  by  two  days  the  period  between 
the  Commission  hearing  and  the 
submission  of  posthearing  briefs  in’ 
order  to  provide  the  Commission  mate 
time  to  consider  these  briefs,  prior  to  the 
closing  of  the  record.'In  particular,  the 
Commission  solicits  comments  on  how 
significantly  this  scheduling  change  will 
affect  the  parties’  ability  to  prepare  their 
posthearing  briefs,  including  responding 
to  Conunissioners’  and  Commission 
staff’s  questions  from  the  heeuing. 

4.  Reports.  Eliminate  the  separate 
financi^  memorandmn  cm  variance 
analysis  and  incorporate  the  analysis 
into  staff  reports  when  appropriate. 

Eliminate  the  separate  economics 
memorandiim  and  incorporate  the 
analysis  into  staff  repcarts. 

Release  the  public  version  of  the  staff 
report  to  parties  at  the  conclusion  of  the 
investigation  but  publish  only  the 
Commission’s  determination  and 
Commissioners’ opinions. 
Determinations  and  opinions  are 


currently  made  available  electronically 
on  the  Internet.  As  soon  as  certain 
technical  problems  related  to  the 
transmission  of  graphic  presentations 
are  resolved,  the  Commission  would 
make  public  versions  of  reports 
similarly  available. 

The  Commission  also  solicits 
comments  on  whether  or  not  it  is  useful 
to  parties  emd/or  the  public  to  include 
its  own  and  Commerce’s  Federal 
Register  notices  and  conference/hearing 
witness  lists  in  staff  reports,  and 
whether  the  public  version  of  the  staff 
report  should  continue  to  be  included  in 
its  published  report. 

5.  Verification  policies.  The 
Commission  solicits  conupButs  on  the 
following  policies  related  to  on-site 
verification  of  data  received  during  the 
course  of  investigations:  ,  • 

a.  General— Verifications  will 
normally  be  conducted  in  final  phase 
investigations.  In  preliminary  phase 
Title  vn  investigations,  no  on-site 
verifications  will  be  attempted  except 
under  exceptional  circumstances. 

b.  Questionnaire  type — ^The  extent 
and  scope  of  the  on-site  verification 
efforts  will  focus  mainly  on  producer 
questionnaire  respcmses,  with 
verifications  of  importer,  purchaser,  and 
foreign  producer  questionnaire 
responses  as  appropriate. 

c.  Company  selection — ^The  guidelines 
for  the  selection  of  companies  tol^ 
verified  is  documented  in  the  updated 
Verificatioq  Handbook.  The  oiteria 
include  such  factors  as  inclusion  of  the 
petitionerls),  market  share,  data 
discrepancies,  and  submissions  firom 
APO  narties. 

d.  Scheduling  of  the  verification — 

Best  efforts  will  be  made  to  complete 
pi^oducer  questioiuraire  vorifications 
and  formally  release  Verificatimi 
Reports  to  APQ  parties  and  the 
Conunission  prior  to  the  hearing  date. 

e.  Procedures — ^The  verification 
covers  all  questionnaire  data,  including 
trade,  production,  ^ployment,  pricing, 
and-  financial  data.  The  Verification 
Hemdbook  covers  the  detailed 
procediues  for  the  on-site  verification  of 
companies. 

f.  Verification  report — A  detailed 
verification  report  will  be  prepared  after 
verification.  The  report,  which  will  be 
signed  and  dated,  will  indicate  both  the 
verification  procedures  utilized'as  well 
as  the  results.  Additional  information 
collected  at  verification  may  be 
included  iii  the  report.  Dating  and 
initialing  the  Verification  Handbook  is 
not  necessary,  but  may  be  done  in 
verifications  involving  new  Commission 
auditors. 

g.  Documentation — ^The  collection  of 
company  documents  will  only  be 
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undertaken  when  such  documents  are 
beheved  necessary  to  document 
contested,  complex,  or  questionable 
information  submitted  to  the 
Commission.  Supporting  documentation 
will  not  be  obtained  solely  for  the 
piupose  of  documenting  a  data  check. 

All  docviments  obtained  at  verification 
will  become  exhibits  to  the  verification 
report. 

n.  Commerce — ^In  cases  where 
Commerce  has  verified  data  submitted 
by  an  importer  which  is  also  the  subject 
of  a  Commission  verification. 
Commerce’s  verification  report  will  be 
reviewed  for  information  that  may  be 
useful. 

i.  Participants — Verifications  will  be 
conducted  by  auditors.  Other  team 
members  or  Commission  staffers  also 
may  participate. 

List  of  Subjects 
19  CFR  Part  201 

Administrative  practice  and 
procedure.  Investigations,  Imports. 

19  CFR  Part  207 

Administrative  practice  and 
procedure,  Antidiunping, 

Countervailing  duties.  Investigations. 

For  the  reasons  stated  in  the 
preamble,  19  CFR  parts  201  and  207  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  201— [AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  335  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1335)  and  sec.  603  of  the 
Trade  Act  of  1974  (19  U.S.C  2482),  unless 
otherwise  noted. 

2.  Paragraphs  (a),  (b)>  and  (f)  of  §  201.6 
are  revised  to  read  as  follows: 

§  201 .6  Confidential  business  information. 

(a)  Definitions.  (1)  Confidential 
business  information  is  information 
which  concerns  or  relates  to  the  trade 
secrets,  processes,  operations,  style  of 
works,  or  apparatus,  or  to  the 
production,  sales,  shipments,  purchases, 
transfers,  identification  of  customers, 
inventories,  or  amount  or  somce  of  any 
income,  profits,  losses,  or  expenditures 
of  any  person,  firm,  partnership, 
corporation,  or  other  organization,  or 
other  information  of  commercial  value, 
the  disclosure  of  which  is  Ukely  to  have 
the  effect  of  either  impairing  the 
Commission’s  ability  to  obtain  such 
information  as  is  necessary  to  perform 
its  statutory  functions,  or  causing 
substantial  harm  to  the  competitive 
position  of  the  person,  firm, 
partnership,  corporation,  or  other 
organization  from  which  the 
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information  was  obtained,  unless  the 
Commission  is  required  by  law  to 
disclose  such  information.  The  term 
“confidential  business  information’’ 
includes  “proprietary  information’’ 
within  the  meaning  of  §  777(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1677f(b)). 
Nonnumerical  characterizations  of 
numerical  confidential  business 
information  (e.g.  discussion  of  trends) 
will  be  treated  as  confidential  business 
information  only  at  the  request  of  the 
submitter  for  good  cause  shown. 

(2)  Nondisclosable  confidential 
business  information  is  privileged 
information,  classified  information,  or 
specific  information  of  a  t3q)e  for  which 
there  is  a  clear  and  compelling  need  to 
withhold  from  disclosure.  Special  rules 
for  the  handling  of  such  information  are 
set  out  in  §  207.7  of  this  chapter. 

(b)  Procedure  for  submitting  business 
information  in  confidence.  (1)  A  request 
for  confidential  treatment  of  business 
information  shall  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  and  shall 
indicate  clearly  on  the  envelope  that  it 
is  a  request  for  confidential  treatment. 

(2)  In  the  absence  of  good  cause 
shown,  any  request  relating  to  material 
to  be  submitted  during  the  course  of  a 
hearing  shall  be  submitted  at  least  three 

(3)  working  days  prior  to  the 
commencement  of  such  hearing. 

(3)  With  each  submission  of,  or  offer 
to  submit,  business  information  which  a 
submitter  desires  to  be  treated  as 
confidential  business  information, 
imder  paragraph  (a)  of  this  section,  the 
submitter  shall  provide  the  following, 
which  may  be  disclosed  to  the  public: 

(i)  A  written  description  of  the  natmre 
of  the  subject  information; 

(ii)  A  justification  for  the  request  for 
its  confidential  treatment; 

(iii)  A  certification  in  writing  imder 
oath  that  substantially  identic^ 
information  is  not  available  to  the 
public; 

(iv)  A  copy  of  the  document: 

(A)  Cleeirly  marked  on  its  cover  as  to 
the  pages  on  which  confidential 
information  can  be  found; 

(B)  With  information  for  which 
confidential  treatment  is  requested 
clearly  identified  by  means  of  brackets; 
and 

(C)  With  information  for  which 
nondisclosable  confidential  treatment  is 
requested  clearly  identified  by  means  of 
double  brackets  (except  when 
submission  of  such  document  is 
withheld  in  accord  with  para^aph 
(b)(4)  of  this  section);  and 

(v)  A  nonconfidential  copy  of  the 
documents  as  required  by  §  201.8(d). 


(4)  The  submission  of  the  documents 
itemized  in  paragraph  (bj(3)  of  this 
section  will  provide  the  basis  for  rulings 
on  the  confidentiality  of  submissions, 
including  rulings  on  the  confidentiality 
of  submissions  offered  to  the 
Commission  which  have  not  yet  been 
placed mider  the  possession,  control,  or 
custody  of  the  Commission.  The 
submitter  has  the  option  of  providing 
the  business  information  for  which 
confidential  treatment  is  sought  at- the 
time  the  documents  itemized  in 
paragraph  (b)(3)  of  this  section  are 
provided  or  of  withholding  them  until 
a  ruling  on  their  confidentiality  has 
been  issued. 

Ik  *  *  *  * 

(f)  Appeals  from  approval  of 
confidential  treatment.  (1)  For  good 
cause  shown,  the  Commission  may 
grant  an  appeal  from  an  approval  by  the 
Secretary  of  a  request  for  confidential 
treatment  of  a  submission.  Any  appeal 
filed  shall  be  addressed  to  the 
Chairman,  United  States  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  shall  show  that 
a  copy  thereof  has  been  served  upon  the 
submitter,  and  shall  clearly  indicate  that 
it  is  a  confidential  submission  appeal. 

An  appeal  may  be  made  within  twenty 
(20)  days  of  the  approval  by  the 
Secretary  of  a  request  for  confidential 
treatment  or  whenever  the  approval  or 
denial  has  not  been  forthcoming  within 
ten  (10)  days  (excepting  Saturdays, 
Sundays,  and  Federal  legal  holidays)  of 
the  receipt  of  a  confidential  treatment 
request,  unless  an  extension  notice  in 
writing  with  the  reasons  therefor  has 
been  provided  the  person  requesting 
confidential  treatment. 

(2)  An  appeal  will  be  decided  within 
twenty  (20)  days  of  its  receipt  (excepting 
Satiurdays,  Sundays,  and  Federal  legal 
holidays)  unless  an  extension  notice,  in 
writing  with  the  reasons  therefor,  has 
been  provided  the  persofa  making  the 
appeal. 

*  *  *  *  * 

3.  Paragraph  (b)  of  §  201.11  is  revised 
to  read  as  follows: 

§  201.1 1  Appearance  in  an  Investigation  as 
a  party 

***** 

(b)  Time  for  filing.  (1)  Except  in  the 
case  of  investigations  conducted  under 
part  207  of  this  chapter,  each  entry  of 
appearance  shall  be  filed  with  the 
Secretary  not  later  than  twenty-one  (21) 
days  after  publication  of  the 
Commission’s  notice  of  investigation  in 
the  Federal  Register. 

(2)  In  the  case  of  investigations 
conducted  under  Subpart  B  of  part  207 
of  this  chapter,  each  entry  of  appearance 
shall  be  filed  with  the  Secretary  not 


51756 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Proposed  Rules 


later  than  seven  (7)  days  after 
publication  of  the  Commission’s  notice 
of  investigation  in  the  Federal  Register. 

A  party  that  files  a  notice  of  appearance 
during  such  time  need  not  file  an 
additional  notice  of  appearance  diuing 
the  investigation  conducted  under 
subpart  C  of  part  207  of  this  chapter. 

In  the  case  of  investigations 
conducted  under  subpart  C  of  part  207 
of  this  chapter,  a  party  may  file  an  entry 
of  appearance  within  sixty  (60)  days  of 
issuance  of  the  notice  of  preliminary 
determination  in  the  Federal  Register.  A 
party  that  does  not  file  a  notice  of 
appearance  by  such  time  will  be 
precluded  piusuant  to  §  207.20(c)(3) 
from  raising  issues  requiring  collection 
of  further  data  by  the  Commission 
subsequently  in  the  investigation. 

(4)  Notwithstanding  paragraphs  (b)(2) 
and  (b)(3)  of  this  section,  a  party  may 
file  an  entry  of  appearance  in  the 
investigation  conducted  under  subpart 
C  of  part  207  of  this  chapter  during  the 
twenty-one  (21)  days  following 
publication  in  the  Federal  Register  of 
the  Final  Phase  Notice  of  Scheduling 
described  in  §  207.21  of  this  chapter. 
***** 

4.  Paragraph  (m)  of  §  201.13  is  revised 
to  read  as  follows: 

§  201 .1 3  Conduct  of  nonadjudicative 
hearings. 

***** 

(m)  Closed  sessions.  (1)  Upon  a 
request  filed  by  a  party  to  the 
investigation  no  later  thtm  seven  (7) 
days  prior  to  the  date  of  the  hearing  (or 
thm  (3)  days  prior  to  the  date  of  a 
conference  conducted  imder  §  207.15  of 
this  chapter)  that: 

(1)  Identifies  the  subjects  to  be 
discussed; 

(ii)  Specifies  the  ammmt  of  time 
requested;  and 

(iii)  Justifies  the  need  for  a  closed 
session  with  respect  to  each  subject  to 
be  discussed,  the  Commission  (or  the 
Director,  as  defined  in  §  207.2(c)  of  this 
chapter,  for  a  conference  under  §  207.15 
of  this  chapter)  may  close  a  portion  of 

a  hearing  (or  conference  imder  §  207.15 
of  this  chapter)  held  in  any  investigation 
in  order  to  allow  such  party  to  address 
confidential  business  information,  as 
defined  in  §  201.6,  during  the  course  of 
its  presentation. 

(2)  In  addition,  during  each  hearing 
held  in  an  investigation  conducted 
under  §  202  of  the  Trade  Act,  as 
amended,  or  in  an  investigation  under 
title  Vn  of  the  Tariff  Act  as  provided  in 
§  207.24  of  this  chapter,  following  the 
public  presentation  of  the  petitioner(s) 
and  that  of  each  panel  of  respondents, 
the  Commission  will,  if  it  deems  it 
appropriate,  close  the  hearing  in  order 


to  allow  Commissioners  to  question 
parties  and/or  their  representatives 
concerning  matters  involving 
confidential  business  information. 

PART  207— [AMENDED] 

5.  The  authority  citation  for  part  207 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  1336, 1671-1677n, 
2482,  3513. 

6.  Paragraphs  (b)  and  (c)  of  §  207.3  are 
revised  to  read  as  follows: 

§  207.3  Service,  filing,  and  certification  of 
documents. 

***** 

(b)  Service.  Any  party  submitting  a 
document  for  inclusion  in  the  record  of 
the  investigation  shall,  in  addition  to 
complying  with  §  201.8  of  this  chapter, 
serve  a  copy  of  each  such  document  on 
all  other  parties  to  the  investigation  in 
the  manner  prescribed  in  §  201.16  of 
this  chapter.  If  a  document  is  filed 
before  the  Secretary’s  issuance  of  the 
service  list  provided  for  in  §  201.11  of 
this  chapter  or  the  administrative 
protective  order  Ust  provided  for  in 
§  207.7,  the  document  need  not  be 
accompanied  by  a  certificate  of  service, 
but  the  document  shall  be  served  on  all 
appropriate  parties  within  two  (2)  days 
of  the  issuance  of  the  service  list  or  the 
administrative  protective  order  Ust  and 
a  certificate  of  service  shall  then  be 
filed.  Notwithstanding  §  201.16  of  this 
chapter,  petitions,  briefs,  and  testimony 
filed  by  parties  pursuant  to  §§  207.10, 
207.15,  207.23,  207.24,  and  207.25  shall 
be  served  by  hand  or,  if  served  by  m£ul, 
by  overnight  mail  or  its  equivalent. 
Failure  to  comply  with  the  requirements 
of  this  rule  may  result  in  removal  from 
status  as  a  party  to  the  investigation. 

The  Commission  shall  make  aveulable  to 
all  parties  to  the  investigation  a  copy  of 
each  document,  except  transcripts  of 
conferences  and  hearings,  business 
proprietary  information,  privileged 
information,  and  information  required 
to  be  served  under  this  section,  placed 
in  the  record  of  the  investigation  by  the 
Commission. 

(c)  Filing.  Documents  to  be  filed  with 
the  Commission  must  comply  with 
applicable  rules,  including  §  201.8  of 
this  chapter.  If  the  Commission 
estabUshes  a  deadline  for  the  filing  of  a 
document,  and  the  submitter  includes 
business  proprietary  information  in  the 
document,  the  submitter  is  to  file  and, 
if  the  submitter  is  a  party,  serve  the 
business  proprietary  version  of  the 
document  on  the  deadline  and  may  file 
and  serve  the  nonbusiness  proprietary 
version  of  the  document  no  later  than 
one  business  day  after  the  deadline  for 
filing  the  document.  The  business 


proprietary  version  shall  enclose  all 
business  proprietary  information  in 
brackets  and  have  the  following  warning 
marked  on  every  page:  “Bracketing  of 
BPI  not  final  for  one  business  day  after 
date  of  filing.’’  The  bracketing  becomes 
final  one  business  day  after  the  date  of 
filing  of  the  document,  i.e.,  at  the  same 
time  as  the  nonbusiness  proprietary 
version  of  the  document  is  due  to  be 
filed.  Until  the  bracketing  becomes 
final,  recipients  of  the  document  may 
not  divulge  any  part  of  the  contents  of 
the  document  to  anyone  not  subject  to 
the  administrative  protective  order 
issued  in  the  investigation.  If  the 
submitter  discovers  it  has  failed  to 
bracket  correctly,  the  submitter  may  file 
a  corrected  version  or  portion  of  the 
business  proprietary  document  at  the 
same  time  as  the  nonbusiness 
proprietary  version  is  filed.  No  changes 
to  the  dociunent  other  than  bracketing 
and  deletion  of  business  proprieteiry 
information,  including  typographical 
changes,  are  permitted  aifter  the 
deadline  unless  an  extension  of  time  is 
granted  to  file  an  amended  document 
pursuant  to  section  201.14(b)(2).  Failure 
to  comply  with  this  paragraph  may 
result  in  the  striking  from  the  record  of 
all  or  a  portion  of  a  submitter’s 
document. 

7.  Paragraphs  (a),  (f)(2),  (f)(3),  and  (g) 
of  §  207.7  are  revised  to  read  as  follows: 

§  207.7  Limited  disclosure  of  certain 
business  proprietary  information  under 
administrative  protective  order. 

(a)  (1)  Disclosure.  Upon  receipt  of  a 
timely  appUcation  filed  by  an 
authorized  applicant,  as  defined  in 
paragraph  (a)(3)  of  this  section,  which 
describe  in  general  terms  the 
information  requested,  and  sets  forth  the 
reasons  for  the  request  (e.g.,  all  business 
proprietary  information  properly 
disclosed  pursuant  to  this  section  for 
the  purpose  of  representing  an 
interested  party  in  investigations 
pending  before  the  Commission),  the 
Secretary  shall  make  available  all 
business  proprietary  information 
contained  in  Commission  memoranda 
and  reports  and  in  written  submissions 
filed  with  the  Commission  at  ahy  time 
diuing  the  investigation  (except 
nondisclosable  confidential  business 
information)  to  the  authorized  applicant 
under  an  administrative  protective  order 
described  in  paragraph  (b)  of  this 
section.  The  term  “business  proprietary 
information’’  has  the  same  meaning  as 
the  term  “confidential  business 
information’’  as  defined  in  §  201.6  of 
this  chapter. 

(2)  Application.  An  appUcation  imder 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  appUcant  on  a 
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form  adopted  by  the  Secretary  or  a 
photocopy  thereof.  An  application  on 
behalf  of  a  petitioner,  a  respondent,  or 
another  party  must  be  made  no  later 
than  the  time  that  entries  of  appearance 
are  due  pursuant  to  §  201.11  of  this 
chapter.  In  the  event  that  two  or  more 
authorized  appUcants  represent  one 
interested  party  who  is  a  party  to  the 
investigation,  the  authorized  appUcants 
must  select  one  of  their  number  to  be 
lead  authorized  appUcant.  The  lead 
authorized  applicemt’s  appUcation  must 
be  filed  no  later  than  the  time  that 
entries  of  appearance  are  due.  Provided 
that  the  application  is  accepted,  the  lead 
authorized  applicant  shall  be  served 
with  business  proprietary  information 
pursuant  to  paragraph  (f)  of  this  section. 
The  other  authorized  applicants 
representing  the  same  party  may  file 
their  appUcations  after  the  deadline  for 
entries  of  appearance  but  at  least  five  (5) 
days  before  the  deadline  for  filing 
postheeuing  briefs  in  the  investigation, 
the  deadline  for  filing  the  brief  required 
by  §  207.20(c),  or  the  deadline  for  filing 
briefs  in  the  preliminary  phase  of  an 
investigation,  and  shall  not  be  served 
with  business  proprietary  information. 

(3)  Authorized  applicant,  (i)  Only  an 
authorized  applicant  may  file  an 
application  imder  this  subsection.  An 
authorized  applicant  is: 

(A)  An  attorney  for  an  interested  party 
which  is  a  party  to  the  investigation; 

(B)  A  consultant  or  expert  under  the 
direction  and  control  of  a  person  under 
paragraph  (a)(3)(i)(A)  of  this  section; 

(C)  A  consultant  or  expert  who 
appears  regularly  before  the 
Commission  and  who  represents  an 
interested  party  which  is  a  party  to  the 
investigation;  or 

(D)  A  representative  of  an  interested 
party  which  is  a  party  to  the 
investigation,  if  such  interested.party  is 
not  represented  by  counsel. 

(ii)  In  addition,  an  authorized 
applicant  must  not  be  involved  in 
competitive  decisionmaking  for  an 
interested  party  which  is  a  party  to  the 
investigation.  Involvement  in 
“competitive  decisionmaking”  includes 
past,  present,  or  likely  future  activities, 
associations,  and  relationships  with  an 
interested  party  which  is  a  party  to  the 
investigation  that  involve  the 
prospective  authorized  applicant’s 
advice  or  participation  in  any  of  such 
party’s  decisions  made  in  light  of 
similar  or  corresponding  information 
about  a  competitor  (pricing,  product 
desim,  etc.). 

(4)  Forms  and  determinations,  (i)  The 
Secretary  may  adopt,  from  time  to  time, 
forms  for  submitting  requests  for 
disclosure  pursuant  to  an  administrative 
protective  order  incorporating  the  terms 


of  this  rule.  The  Secretary  shall 
determine  whether  the  requirements  for 
release  of  information  under  this  rule 
have  been  satisfied.  This  determination 
shall  be  made  concerning  specific 
business  proprietary  information  as 
expeditiously  as  possible  but  in  no 
event  later  than  fourteen  (14)  days  from 
the  filing  of  the  information,  or  seven  (7) 
days  in  the  preliminary  phase  of  an 
investigation,  except  if  the  submitter  of 
the  information  objects  to  its  release  or 
the  information  is  tmusually 
voluminous  or  complex,  in  which  case 
the  determination  shall  be  made  within 
thiny  (30)  days  from  the  filing  of  the 
information,  or  ten  (10)  days  in  the 
preliminary  phase  of  an  investigation. 
The  Secretary  shall  establish  a  list  of 
parties  whose  applications  have  been 
granted.  The  Secretary’s  determination 
shall  be  final  for  purposes  of  review  by 
the  U.S.  Court  of  International  Trade 
imder  §  777(c)(2)  of  the  Act. 

(ii)  Should  the  Secretary  determine 
pursuant  to  this  section  that  materials 
sought  to  be  protected  from  public 
disclosure  by  a  person  do  not  constitute 
business  proprietary  information  or 
were  not  required  to  be  served  under 
paragraph  (f)  of  this  section,  then  the 
Secretary  shall,  upon  request,  issue  em 
order  on  behalf  of  the  Commission 
requiring  the  return  of  all  copies  of  such 
materials  served  in  accordance  with 
parau^h  (f)  of  this  section. 

(ill)  TTie  Secretary  shall  release 
business  proprietary  information  only  to 
an  authorized  applicant  whose 
application  has  been  accepted  and  who 
presents  the  application  along  with 
adequate  personal  identification;  or  a 
person  described  in  paragraph  (b)(l)(iv) 
of  this  section  who  presents  a  copy  of 
the  statement  referred  to  in  that 
paragraph  along  with  adequate  personal 
identification. 

(iv)  An  authorized  applicant  granted 
access  to  business  proprietary 
information  in  the  preliminary  phase  of 
an  investigation  may,  subject  to 
paragraph  (c)  of  this  section,  retain  such 
business  proprietary  information  during 
any  final  phase  of  that  investigation, 
provided  that  the  authorized  applicant 
has  not  lost  his  authorized  applicant 
status  (e.g.,  by  terminating  his 
representation  of  an  interested  party 
who  is  a  party).  When  retaining 
business  proprietary  information 
pursuant  to  this  paragraph,  the 
authorized  applicant  need  not  file  a  new 
application  in  the  final  phase  of  the 
investigation,  but  shall  list  in  a 
submission  to  the  Commission  in  the 
final  phase  of  the  investigation  the 
authorized  applicants  in  the  same  firm 
and  the  persons  employed  or  supervised 
by  the  authorized  applicant  who 


continue  to  participate  in  the 
investigation. 

***** 

(f)  Service.  *  *  * 

(2)  If  a  party’s  request  under 
paragraph  (g)  of  this  section  is  granted, 
the  Secretary  shall  accept  the 
information  exempt  from  disclosure  into 
the  record.  'The  party  shall  serve  the 
submission  containing  such  information 
in  accordance  with  the  requirements  of 
§  207.3(b)  and  paragraph  (f)(1)  of  this 
section,  with  the  information  redacted 
from  the  copies  served. 

(3)  The  Srcretary  shall  not  accept  for 
filing  into  the  record  of  an  investigation 
submissions  filed  without  a  proper 
certificate  of  service.  Failure  to  comply 
with  paragraph  (f)  of  this  section  may 
result  in  denial  of  party  status  and  such 
sanctions  as  the  Commission  deems 
appropriate.  Business  proprietary 
information  in  submissions  must  be 
dealt  with  as  required  by  §  207.3(c). 

(g)  Exemption  from  disclosure.  (1)  In 
general.  Any  person  may  request 
exemption  from  the  disclosure  of 
business  proprietary  information  imder 
administrative  protective  order,  whether 
the  person  desires.to  include  such 
information  in  a  petition  filed  under 

§  207.10  of  this  chapter,  or  any  other 
submission  to  the  Commission  during 
the  course  of  an  investigation.  Such  a 
request  shall  only  be  granted  if  the 
Secretary  finds  that  such  information  is 
nondisclosable  confidential  business 
information  as  defined  in  §  201.6(a)(2) 
of  this  chapter.  The  request  will  be 
granted  or  denied  not  later  than  thirty 
(30)  days  (ten  (10)  days  in  a  preliminary 
phase  investigation)  after  the  date  on 
which  the  request  is  filed. 

(2)  Request  for  exemption.  A  request 
for  exemption  from  disclosure  must  be 
filed  with  the  Secretary  in  writing  with 
the  reasons  therefor.  At  the  same  time 
as  the  request  is  filed,  one  copy  of  the 
business  proprietary  information  in 
question  must  be  lodged  with  the 
Secretary  solely  for  the  purpose  of 
obtaining  a  determination  as  to  the 
request.  The  business  proprietary 
information  for  which  exemption  from 
disclosure  is  sought  shall  remain  the 
property  of  the  requester,  and  shall  not 
become  or  be  incorporated  into  any 
agency  record  until  such  time  as  the 
request  is  granted.  A  request  should, 
when  possible,  be  filed  two  business 
days  prior  to  the  deadline,  if  any,  for 
filing  the  document  in  which  the 
information  for  which  exemption  from 
'  disclosure  is  sought  is  proposed  to  be 
included.  If  the  request  is  denied,  the 
copy  of  the  information  lodged  with  the 
Secretary  shall  promptly  be  returned  to 
the  requester.  Such  a  request  shall  only 
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be  granted  if  the  Secretary  finds  that 
such  information  is  privileged 
information,  classified  information,  or 
specific  information  of  a  type  for  which 
there  is  a  clear  and  compelling  need  to 
withhold  from  disclosure.  The  Secretary 
shall  promptly  notify  the  requester  as  to 
whether  the  request  has  been  approved 
or  denied. 

(3)  Procedure  if  request  is  approved. 

If  the  request  is  approved,  the  person 
shall  file  three  versions  of  the 
submission  containing  the 
nondisclosable  confidential  business 
information  in  question.  One  version 
shall  contain  all  business  proprietary 
information,  bracketed  in  accordance 
with  §§  201.6  and  207.3  of  this  chapter. 
The  other  two  versions  shall  conform  to 
and  be  filed  in  accordance  with  the 
requirements  of  §§  201.6  and  207.3  of 
this  chapter,  except  that  the  specific 
information  as  to  which  exemption  from 
disclosure  was  granted  shall  be  redacted 
from  the  submission. 

(4)  Procedure  if  request  is  denied.  If 
the  request  is  denied,  the  copy  of  the 
information  lodged  with  the  Secretary 
shall  promptly  be  returned  to  the 
requester.  The  requester  may  file  the 
submission  in  question  without  that 
information,  in  accordance  with  the 
requirements  of  §  207.3. 

8.  A  new  §  207.9  is  added  to  subpart 
A  to  read  as  follows: 

§  207.9  Opportunity  for  nonparty 
participation. 

In  any  investigation  conducted  under 
this  part,  the  Commission  shall  provide 
an  opportimity  for  industrial  users,  and, 
if  the  merchandise  is  sold  at  the  retail 
level,  for  representative  consumer 
organizations,  to  submit  relevant 
information  to  the  Commission 
concerning  material  injury  by  reason  of 
dumped  or  subsidized  imports.  Each 
notice  published  in  the  F^eral  Register 
in  connection  with  an  investigation 
conducted  under  this  Part  shall  include 
a  statement  informing  industrial  users 
and  consumer  organizations  of  the 
opportimity  to  participate  in  the 
investigation. 

9.  Section  207.12  is  revised  to  read  as 
follows: 

§  207.1 2  Notice  of  preliminary  phase  of 
investigation. 

Upon  receipt  by  the  Commission  of  a 
petition  under  §  207.10  or  receipt  of 
notice  that  the  administering  authority 
has  commenced  an  investigation  under 
section  702(a)  or  section  732(a)  of  the 
Act,  the  Director  shall,  as  soon  as 
practicable  after  consultation  with  the 
administering  authority,  institute  an 
investigation  and  commence  the 
preliminary  phase  of  the  investigation 


under  section  703(a)  or  section  733(a)  of 
the  Act  and  shall  publish  a  notice  to 
that  effect  in  the  Federal  Register. 

10.  Section  207.13  is  revised  to  read 
as  follows: 

§  207.1 3  Cooperation  with  administering 
authority;  preliminary  phase  of 
investig^on. 

Subsequent  to  institution  of  an 
investigation  pursuant  to  §  207.12,  the 
Director  shall  conduct  such 
investigation  as  he  deems  appropriate. 
Information  adduced  in  the 
investigation  shall  be  placed  on  the 
record.  The  Director  shall  cooperate 
with  the  administering  authority  in  its 
determination  of  the  sufficiency  of  a 
petition  and  in  its  decision  whether  to 
permit  any  proposed  amendment  to  a 
petition.  Notwithstanding  §§  201.11(c) 
and  201.14(b)  of  this  chapter,  late  filings 
in  the  preliminary  phase  of  an 
investigation  shall  be  referred  to  the 
Director,  who  shall  determine  whether 
to  accept  such  filing  for  good  cause 
shown  by  the  person  making  the  filing. 

11.  Section  207.14  is  revised  to  read 
as  follows: 

§  207.14  Negative  petition  determination. 

Upon  receipt  by  the  Commission  of 
notice  from  the  administering  authority 
under  section  702(d)  or  section  732(d)  of 
the  Act  that  the  administering  authority 
has  made  a  negative  petition 
determination  under  section  702(c)(3)  or 
section  732(c)(3)  of  the  Act,  the 
investigation  begim  pursuemt  to  §  207.12 
shall  terminate.  The  Director  shall 
notify  all  persons  who  have  received 
requests  for  information  from  him  of  the 
termination. 

12.  Section  207.18  is  revised  to  read 
as  follows: 

§  207.18  Notice  of  preliminary 
determination. 

Whenever  the  Commission  makes  a 
preliminary  determination,  the 
Secretary  shall  serve  copies  of  the 
determination  and  a  public  version  of 
the  staff  report  on  the  petitioner,  other 
peirties  to  the  investigation,  and  the 
administering  authority.  The  Secretary 
shall  publish  a  notice  of  such 
determination  in  the  Federal  Register.  If 
the  Commission's  determination  is 
negative,  or  that  imports  are  negligible, 
the  investigation  shall  be  terminated.  If 
the  Commission’s  determination  is 
affirmative,  the  notice  shall  announce 
commencement  of  the  final  phase  of  the 
investigation. 

13.  Sections  207.20  through  207.29 
are  redesignated  as  follows: 


Old  section 

New  section 

207.20  . . 

207.21 

Old  section 

New  section 

207.21  . 

207.22 

207.22  . 

207.23 

207.23 . 

20724 

207.24 . 

207.25 

207.25 . . . 

207.26 

20726 . 

207.27 

20727 . 

20728 

20728 . 

207.29 

207.29  . 

207.30 

14.  A  new  §  207.20  is  added  to  read 
as  follows: 


§  207.20  Investigative  activity  following 
preliminary  determination. 

(a)  If  the  Commission’s  preliminary 
determination  is  affirmative,  the 
Director  shall  continue  investigative 
activities  pending  notice  by  the 
administering  authority  of  its 
preliminary  determination  under 
section  703(b)  or  section  733(b)  of  the 
Act.  The  Director  shall  publish  in  the 
Federal  Register  a  schedule  for  the 
investigative  activities  to  be  conducted 
pursuant  to  this  section. 

(b)  The  Director  shall  serve  on  each 
party  who  is  a  party  to  the  investigation 
draft  questionnaires  for  use  in  any  final 
phase  Commission  investigation  no  later 
than  14  days  after  the  date  on  which  the 
Commission  transmits  the  facts  and 
conclusions  on  which  its  preliminary 
determination  is  based  to  the 
administering  authority  pursuant  to 
section  703(f)  or  section  733(f)  of  the 
Act. 

(c)  Each  party  who  is  a  party  to  the 
investigation  shall  submit  to  the 
Commission  on  a  date  to  be  specified  in 
the  schedule  to  be  published  pursuant 
to  pmagraph  (a)  of  this  section,  which 
shall  be  no  later  than  28  days  before  the 
date  on  which  the  administering 
authority,  is  scheduled  to  issue  its 
preliminary  determination  in  the 
investigation,  a  brief  including  the 
following: 

(1)  Comments  on  the  draft 
questionnaire  circulated  pursuant  to 
paragraph  (b)  of  this  section; 

(2)  Identification  of  the  party’s 
position  on  the  issues  in  the 
investigation; 

(3)  Identification  of  issues  on  which 
data  collection  through  questionnaires 
is  requested.  The  brief  shall  include  a 
supporting  rationale  for  those  issues, 
and  shall  identify  any  known  sources  of 
information  that  Commission  staff 
should  consult  in  connection  with  such 
issues.  A  party  will  not  be  permitted  to 
raise  subsequently  in  the  investigation 
arguments  concerning  data  collection 
not  identified  in  the  brief.  The  brief 
shall  not  exceed  fifty  (50)  pages  of 
textual  material,  double  spaced  and 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Proposed  Rules 


51759 


single-sided,  on  stationery  measuring 
8V2XII  inches;  and 

(4)  Within  five  (5)  business  days  of 
the  filing  of  the  briefs  referred  to  in 
paragraph  (c)(3)  of  this  section,  the 
Director  shall  hold  a  conference 
concerning  the  issues  raised  in  the 
briefs. 

15.  Redesignated  §  207.21  is  revised  to 
read  as  follows: 

§  207.21  Final  Phase  Notice  of  Scheduling 

(a)  Notice  from  the  administering 
authority  of  an  affirmative  preliminary 
determination  \mder  section  703(b)  or 
section  733(b)  of  the  Act  and  notice 
from  the  administering  authority  of  an 
affirmative  final  determination  vmder 
section  705(a)  or  section  735(a)  of  the 
Act  shall  be  deemed  to  occur  on  the 
date  on  which  the  transmittal  letter  of 
such  determination  is  received  by  the 
Secretary  from  the  administering 
authority  or  the  date  on  which  notice  of 
such  determination  is  published  in  the 
Federal  Register,  whichever  shall  first 
occur. 

(b)  Upon  receipt  of  notice  from  the 
administering  authority  of  an 
affirmative  preliminary  determination 
under  section  703(b)  or  section  733(b)  of 
the  Act  or,  if  the  administering 
authority’s  preliminary  determination  is 
negative,  notice  of  an  affirmative  final 
determination  imder  section  705(a)  or 
section  735(a)  of  the  Act,  the 
Conunission  shall  publish  in  the  ‘ 
Federal  Register  a  Final  Phase  Notice  of 
Scheduling. 

(c)  If  the  administering  authority’s 
preliminary  determination  is  negative, 
the  Director  shall  continue  such 
investigative  activities  as  he  deems 
appropriate  pending  a  final 
determination  by  the  administering 
authority  imder  section  705(a)  or  section 
735(a)  of  the  Act.  Upon  receipt  by  the 
Commission  of  notice  firom  the 
administering  authority  of  its  final 
negative  determination  under  section 
705(a)  or  section  735(a)  of  the  Act,  the 
corresponding  Commission 
investigation  shall  be  terminated. 

16.  Redesignated  §  207.23  is  revised  to 
read  as  follows: 

§207.23  Prahearing  brief. 

Each  party  who  is  em  interested  party 
shall  submit  to  the  Commission,  no  later 
than  four  (4)  business  days  prior  to  the 
date  Qf  the  hearing  specified  in  the 
notice  of  scheduling,  a  prehearing  brief. 
Prehearing  briefs  shall  be  signed,  shall 
include  a  table  of  contents,  and  shall  not 
exceed  fifty  (50)  pages  of  textiud 
material,  double  spaced  and  single¬ 
sided,  on  stationery  measuring  8V2  x  11 
inches.  The  prehearing  brief  should 
present  a  party’s  case  concisely  and 


shall,  to  the  extent  possible,  refer  to  the 
record  and  include  information  and 
arguments  which  the  party  believes 
relevant  to  the  subject  matter  of  the 
Commission’s  determination  imder 
section  705(b)  or  section  735(b)  of  the 
Act.  Any  person  not  an  interested  party 
may  submit  a  brief  written  statement  of 
information  pertinent  to  the 
investigation  within  the  time  specified 
for  filing  of  prehearing  briefs. 

17.  Redesignated  §  207.25  is  revised  to 
read  as  follows: 

§207.25  Posthearing  briefs. 

Any  party  may  file  a  posthearing  brief 
concerning  the  information  adduced  at 
or  after  the  hearing  with  the  Secretary 
within  a  time  specified  in  the  notice  of 
scheduling  or  by  the  presiding  official  at 
the  hearing.  No  such  posthearing  brief 
shall  exceed  fifteen  (15)  pages  of  textual 
material,' double  spaced  and  single 
sided,  on  stationery  measuring  8V2  x  11 
inches.  In  addition,  the  presiding 
official  may  permit  persons  to  file 
answers  to  questions  or  requests  made 
by  the  Commission  at  the  hearing 
within  a  specified  time.  The  Secretary 
shall  not  accept  for  filing  posthearing 
briefs  or  answers  which  do  not  comply 
with  this  section. 

18.  Redesignated  §  207.29  is  revised  to 
read  as  follows: 

§ 207.29  Publication  of  notice  of 
determination. 

Whenever  the  Commission  makes  a 
final  determination,  the  Secretary  shall 
serve  copies  of  the  determination  and 
the  nonbusiness  proprietary  version  of 
the  final  staff  report  on  the  petitioner, 
other  parties  to  the  investigation,  and 
the  administering  authority.  The 
Secretary  shall  publish  notice  of  such 
determination  in  the  Federal  Register. 

19.  Except  for  §  207.46,  the  interim 
rules  amending  part  207  published  in 
the  Federal  Register  issue  of  January  3, 
1995  at  60  FR  18  are  proposed  to  be 
adopted  as  final,  with  the  following 
changes: 

a.  Section  207.10  is  revised  to  read  as 
follows: 

§  207.10  Filing  of  petition  with  the 
Commission. 

(a)  Filing  of  the  petition.  Any 
interested  party  who  files  a  petition 
with  the  administering  authority 
pursuant  to  section  702(b)  or  section 
732(b)  of  the  Act  in  a  case  in  which  a 
Commission  determination  under  title 
VII  of  the  Act  is  required,  shall  file 
copies  of  the  petition,  pursuant  to 
§  201.8  of  this  chapter,  with  the 
Secretary  on  the  same  day  the  petition 
is  filed  with  the  administering 
authority.  If  the  petition  complies  with 


the  provisions  of  §  207.11,  it  shall  be 
deemed  to  be  properly  filed  on  the  date 
on  which  the  requisite  number  of  copies 
of  the  petition  is  received  by  the 
Secretary.  The  Secretary  shall  notify  the 
administering  authority  of  that  date. 
Notwithstanding  §  201.11  of  this 
chapter,  a  petitioner  need  not  file  an 
entry  of  appearance  in  the  preliminary 
phase  of  the  investigation  instituted 
upon  the  filing  of  its  petition,  which 
shall  be  deemed  an  entry  of  appearance. 

(b)  Service  of  the  petition.  (1)  The 
Secretary  shall  promptly  notify  a 
petitioner  when,  before  the 
establishment  of  a  service  list  under 
§  207.7(a)(4),  he  or  she  approves  an 
application  under  §  207.7(a).  When 
practicable,  this  notification  shall  be 
made  by  facsimile  transmission.  A  copy 
of  the  petition  including  all  business 
proprietary  information  shall  then  be 
served  by  petitioner  on  those  approved 
applicants  in  accord  with  §  207.3(b) 
within  two  (2)  calendar  days.  The 
petitioner  shall  serve  persons 
enumerated  on  the  list  established  by 
the  Secretary  pursuant  to  §  207.7(a)(4) 
(not  already  served)  within  two  (2) 
calendar  days  of  the  establishment  of 
the  Secretary’s  list.  Service  sheill  be 
attested  by  a  certificate  of  service  as 
required  in  §  201.16(c)(2)  of  this 
chapter. 

(2)  A  copy  of  the  petition  omitting 
business  proprietary  information  shall 
be  served  by  petitioner  on  those  persons 
enumerated  on  the  list  established  by 
the  Secreteiry  pursuant  to  §  201.11(d)  of 
this  chapter  within  two  (2)  calendar 
days  of  the  establishment  of  the 
Secretary’s  list. 

(c)  Amendments  and  withdrawals; 
critical  circumstances.  (1)  Any 
amendment  or  withdrawal  of  a  petition 
shall  be  filed  pn  the  same  day  with  both 
the  Secretary  and  the  administering 
authority,  without  regard  to  whether  the 
requester  seeks  action  only  by  one 
agency. 

(2)  When  not  made  in  the  petition, 
any  allegations  of  critical  circumstemces 
under  section  703  or  section  733  of  the 
Act  shall  be  made  in  an  amendment  to 
the  petition  and  shall  be  filed  as  early 
as  possible.  Critical  circumstances 
allegations,  whether  made  in  the 
petition  or  in  an  amendment  thereto, 
shall  contain  information  reasonably 
available  to  petitioner  concerning  the 
factors  enumerated  in  sections 
705(b)(4)(A)  and  735(b)(4)(A)  of  the  Act. 

b.  Section  207.11  is  revised  to  read  as 
follows: 

§  207.1 1  Contents  of  petition. 

(a)  The  petition  shall  be  signed  by  the 
petitioner  or  its  duly  authorized  officer, 
attorney,  or  agent,  and  shall  set  forth  the 
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name,  address,  and  telephone  nxunber  of 
the  petitioner  and  any  such  officer, 
attorney,  or  agent,  and  the  names  of  all 
representatives  of  petitioner  who  will 
appear  in  the  investigation. 

(b)  (1)  The  petition  shall  allege  the 
elements  necessary  for  the  imposition  of 
a  duty  under  section  701(a)  or  section 
731(a)  of  the  Act  and  contain 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

(2)  The  petition  shall  also  include  the 
following  specific  information,  to  the 
extent  reasonably  available  to  the 
petitioner: 

(i)  Identification  of  the  domestic  like 
product(s)  proposed  by  petitioner. 

(ii)  A  listing  of  all  U.S.  producers  of 
the  proposed  domestic  like  product(s), 
including  a  street  address,  phone 
number,  contact  person(s),  and 
estimated  share  of  U.S.  production  for 
each  producer. 

(iii)  A  listing  of  all  U.S.  importers  of 
the  subject  merchandise,  including 
street  addresses,  phone  nmnbers,  and 
estimated  share  of  U.S.  imports  for  each 
importer. 

(iv)  A  table  summarizing  the  proposed 
domestic  industry’s  production, 
domestic  shipments,  share  of  domestic 
consumption,  capacity,  capacity 
utilization,  inventories,  employment 
levels,  operating  income,  research  and 
development  expenses,  and  capital 
expenses  for  the  three  most  recent 
calendar  years  preceding  the  filing  of 
the  petition  for  which  data  are  available. 
If  the  most  recent  calendar  year 
preceding  the  filing  of  the  petition  for 
which  data  are  available  concluded  over 
eight  months  prior  to  the  filing  of  the 
petition,  the  table  should  also  include 
data  for  the  first  six  months  of  both  the 
calendar  year  in  which  the  petition  was 
filed  and  the  preceding  calendar  year. 

(v)  Identification  of  each  product  on 
which  the  petitioner  requests  the 
Commission  to  seek  pricing  information 
in  its  questionnaires. 

(vi)  A  listing  of  each  petitioning  firm’s 
ten  largest  U.S.  customers  for  each 
proposed  domestic  like  product, 
including  a  street  address,  phone 
number,  contact  person(s),  and  share  of 
the  petitioning  firm’s  total  sales  for  each 
customer. 

(vii)  A  listing  of  all  sales  or  revenues  *- 
lost  by  each  petitioning  firm  by  reason 
of  the  subject  merchandise  during  the 
three  years  preceding  filing  of  the 
petition. 

(3)  The  petition  shall  contain  a 
certification  that  each  item  of 
information  specified  in  paragraph 
(b)(2)  of  this  section  that  the  petition 
does  not  provide  was  not  reasonably 
available  to  the  petitioner. 


(4)  Petitioners  are  also  advised  to  refer 
to  the  administering  authority’s 
regulations  concerning  the  contents  of 
petitions. 

c.  Paragraphs  (a),  (b),  and  (c)  of 
redesignated  §  207.24  are  revised  to  read 
as  follows: 

§207.24  Hearing. 

(a)  In  general.  The  Commission  shall 
hold  a  hearing  concerning  an 
investigation  before  making  a  final 
determination  under  section  705(b)  or 
section  735(b)  of  the  Act. 

(b)  Procedures.  Any  hearing  shall  be 
conducted  after  notice  published  in  the 
Federal  Register.  The  hearing  shall  not 
be  subject  to  the  provisions  of  5  U.S.C. 
subchapter  II,  chapter  5,  or  to  5  U.S.C. 
702.  Each  party  shall  limit  its 
presentation  at  the  hearing  to  a 
siunmeiry  of  the  information  and 
argmnents  contained  in  its  prehearing 
brief,  an  analysis  of  the  information  and 
arguments  contained  in  the  prehearing 
briefs  described  in  §  207.23,  and 
information  not  available  at  the  time  its 
prehearing  brief  was  filed.  Unless  a 
portion  of  the  hearing  is  closed, 
presentations  at  the  hearing  shall  not 
include  business  proprietary 
information.  Notwithstanding 

§  201.13(f)  of  this  chapter,  in  connection 
with  its  presentation  a  party  may  file 
witness  testimony  with  the  Secretary  no 
later  than  three  (3)  business  days  before 
the  hearing.  In  the  case  of  testimony  to 
be  presented  at  a  closed  session  held  in 
response  to  a  request  imder  §  207.24(d), 
confidential  and  non-confidential 
versions  shall  be  filed  in  accordance 
with  §  207.3  of  this  chapter.  Any  person 
not  a  party  may  make  a  brief  oral 
statement  of  information  pertinent  to 
the  investigation. 

(c)  Hearing  Transcripts — (1)  In 
general.  A  verbatim  transcript  shall  be 
made  of  all  hearings  or  conferences  held 
in  connection  with  Commission 
investigations  conducted  imder  this 
part. 

,  (2)  Revision  of  transcripts.  Within  ten 
(10)  days  of  the  completion  of  a  hearing, 
but  in  any  event  at  least  one  (1)  day 
prior  to  the  date  for  disclosure  of 
information  set  pursuant  to  §  207.30(a), 
any  person  who  testified  at  the  hearing 
may  submit  proposed  revisions  to  the 
transcript  of  his  testimony  to  the 
Secretary.  No  substantive  revisions  shall 
be  permitted.  If  in  the  judgment  of  the 
Secretary  a  proposed  revision  does  not 
alter  the  substance  of  the  testimony  in 
question,  he  shall  incorporate  the 
revision  into  a  revised  transcript. 
***** 

d.  Redesignated  §  207.30  is  revised  to 
read  as  follows: 


§  207.30  Comment  on  information. 

(a)  In  any  final  phase  of  an 
investigation  under  section  705  or 
section  735  of  the  Act,  the  Commission 
shall  specify  a  date  on  which  it  will 
disclose  to  all  parties  to  the 
investigation  all  information  it  has 
obtained  on  which  the  parties  have  not 
previously  had  an  opportunity  to 
comment.  Any  such  information  that  is 
business  proprietary  information  will  be 
released  to  persons  authorized  to  obtain 
such  information  pursuant  to  §  207.7. 

The  date  on  which  disclosure  is  made 
will  occur  after  the  filing  of  posthearing 
briefs  pursuant  to  §  207.25. 

(b)  The  parties  shall  have  an 
opportunity  to  file  comments  on  any 
information  disclosed  to  them  after  they 
have  filed  their  posthearing  brief 
pursuant  to  §  207.25.  Comments  shall 
only  concern  such  information,  and 
shall  not  exceed  15  pages  of  textual 
material,  double  spaced  and  single¬ 
sided,  on  stationery  measuring  8V^  x  11 
inches.  A  comment  may  address  the 
acciuracy,  reliability,  or  probative  value 
of  such  information  by  reference  to 
information  elsewhere  in  the  record,  in 
which  case  the  comment  shall  identify 
where  in  the  record  such  information  is 
found.  Comments  conteuning  new 
factual  information  or  comments  on 
information  disclosed  prior  to  the  filing 
of  the  posthearing  brief  shall  be 
disregarded.  The  date  on  which  such 
comments  must  be  filed  will  be 
specified  by  the  Commission  when  it 
specifies  the  time  that  information  will 
be  disclosed  pursuant  to  paragraph  (a) 
of  this  section.  The  record  shall  close  on 
the  date  such  comments  are  due,  except 
with  respect  to  investigations  subject  to 
the  provisions  of  section  771(7)(G)(iii)  of 
the  Act,  and  with  respect  to  changes  in 
bracketing  of  business  proprietary 
information  in  the  comments  permitted 
by  §  2Q7.3.  By  Order  of  the  Conunission: 

Issued:  September  21, 1995. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  95-24573  Filed  10-2-95;  8:45  am] 
BILUNO  CODE  7020-02-P 

DEPARTMENT  OF  STATE 

22  CFR  Part  51 

[Public  Notice  2262] 

Bureau  of  Consular  Affairs;  Passports 
for  Minors 

AGENCY;  Department  of  State. 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  This  Notice  proposes  to 
amend  regulations  regarding  the  basis 
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for  issuance  and  denial  of  passports  to 
minors,  both  in  custodial  dispute  and 
non-dispute  situations.  These 
amendments  are  being  proposed  to 
promote  the  well  being  of  minors  and  to 
discourage  persons  from  circumventing 
valid  com!  orders  affecting  minors. . 
DATES:  Written  comments  must  be 
received  on  or  before  December  4, 1995. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in 
duplicate  to  the  Deputy  Assistant 
Secretary  for  Passport  Services,  Biu«au 
of  Consular  Affbirs,  Room  6811,  U.S. 
Department  of  State,  Wetshington,  D.C. 
20520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Himter,  Deputy  Assistant 
Secretary  for  Passport  Services,  Room 
6811,  U.S.  Department  of  State, 
Washington,  D.C.  20520;  telephone: 

(202)  647-5366. 

SUPPLEMENTARY  INFORMATION:  Present 
regulations  prescribe  the  method  of 
execution  of  a  passport  application  for 
minors  and  address  the  issuance  of 
passports  to  minors  where  a  parent  or 
guardian  objects.  22  C.F.R.  51.27. 
Specifically,  the  current  regulations 
provide  for  the  denial  of  a  U.S.  passport 
to  a  minor  who  has  been  involved  in  a 
custodial  dispute  if  the  passport  issiiing 
office  receives  a  court  order  from  a  coiirt 
within  the  coimtry  in  which  passport 
services  are  sought.  Such  a  court  order 
must  provide  that  the  objecting  peirent, 
legal  guardian  or  person  in  loco  parentis 
has  been  granted  custody,  or  forbid  the 
child’s  departiire  from  the  country  in 
which  passport  services  are  sought 
without  the  permission  of  the  court. 

The  revise  regulations  would 
implement  a  policy  of  denying  passport 
services  to  minors  on  the  basis  of  a  coiirt 
order  of  competent  jurisdiction  that  has 
been  registered  with  the  appropriate 
office  at  the  Department  of  State.  For  the 
piupose  of  these  regulations,  the 
Department  will  consider  a  court  of 
competent  jurisdiction  to  be  a  U.S.  state 
court  or  a  foreign  court  having 
jvurisdiction  over  child  custody  issues 
consistent  with  the  principles  of  the 
Hague  Convention  on  the  Civil  Aspects 
of  International  Child  Abduction  and 
the  Uniform  Child  Custody  Jurisdiction 
Act,  which  favor  the  exercise  of  custody 
jurisdiction  by  the  court  of  the  child’s 
“habitual  residence’’  or  “home  state.” 
While  the  Department  of  State  is  not 
legally  bound  by  U.S.  state  court  and 
foreign  court  custody  orders,  the 
Department  has  determined  that 
honoring  such  orders  is  generally 
appropriate  to  prevent  unlawful  child 
abductions.  The  revised  regulations 
would  however,  also  authorize  the 
issuance  of  a  passport  to  a  minor  who 


is  the  subject  of  a  custody  dispute  if 
compelling  humanitarian  or  emergency 
reasons  relating  to  the  minor’s  welfare 
warrant  the  issuance  of  a  passport. 

Also  included  in  the  proposed 
amendments  is  information  regarding 
release  of  information  about  a  minor’s 
passport  application  to  an  objecting 
parent. 

This  rule  is  not  exempt  from  E.O. 
12866,  but  has  been  reviewed  and  found 
to  be  consistent  with  the  objectives 
thereof.  This  rule  is  not  exp^ed  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  In 
addition,  this  rule  would  not  impose 
information  collection  reqviirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C. 
Chapter  35.  Nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612.  This 
rule  has  been  reviewed  as  required  by 
E.O.  12778  and  certified  to  be  in 
compliance  therewith. 

List  of  Subjects  in  22  CFR  Part  51 

Passports,  Infants  and  Children. 

For  the  reasons  set  forth  in  the 
preamble,  22  CFR  51.27  is  proposed  to 
be  amended  as  follows: 

PART  51— PASSPORTS 

Subpart  B — Application 

1.  The  authority  citation  for  section 
51.27  continues  to  read  as  follows: 

Authority:  22  U.S.C.  2658  and  3926;  31  FR 
13540,  Oct.  20, 1966,  as  amended  at  43  FR 
1791,  Jan.  12, 1976;  44  FR  41777,  July  18, 
1979;  49  FR  16989,  Apr.  23, 1984. 

2.  Section  51.27  is  amended  by 
revising  paragraphs  (b),  (c)  and  (d)  to 
read  as  follows: 

§51.27  Minors. 

***** 

(b)  Execution  of  application  for 
minors. 

(1)  A  minor  of  age  13  years  or  above 
shall  execute  an  application  on  his  or 
her  own  behalf  unless  in  the  judgment 
of  the  person  before  whom  the 
application  is  executed  it  is  not 
desirable  for  the  minor  to  execute  his  or 
her  own  application.  In  such  case  it 
must  be  executed  by  a  parent  or 
guardian  of  the  minor,  or  by  a  person  in 
loco  parentis. 

(2)  A  parent,  a  guardian,  or  person  in 
loco  parentis  shall  execute  the 
application  for  minors  under  the  age  of 
13  years.  Applications  may  be  executed 
by  either  parent,  regardless  of  the 
parent’s  citizenship.  Permission  of  or 


notification  to  the  other  parent  will  not 
be  required  unless  such  permission  or 
notification  is  required  by  a  court  order 
which  has  been  registered  with  the 
Department  of  State  by  an  objecting 
parent  as  provided  in  51.27  (d)(1). 

(3)  The  passport  issuing  office  may 
require  a  minor  imder  the  age  of  18 
years  to  obtain  and  submit  the  written 
consent  of  a  parent,  a  legal  guardian  or 
a  person  in  loco  parentis  to  the  issuance 
of  the  passport. 

(c)  Objection  by  parent,  guardian  or 
person  in  loco  parentis  in  cases  not 
involving  a  custody  dispute.  At  any 
time  prior  to  the  issuance  of  a  passport 
to  a  minor,  the  application  may  be 
disapproved  and  a  passport  will  be 
denied  upon  receipt  of  a  written 
objection  fix)m  a  person  having  legal 
custody  of  the  minor.' 

(d)  Objection  by  parent,  guardian  or 
person  in  loco  parentis  in  cases  where 
minors  are  the  subject  of  a  custody 
dispute. 

(1)  (i)  When  there  is  a  dispute 
concerning  the  custody  of  a  minor,  a 
passport  may  be  denied  if  the 
Department  has  on  file  a  court  order 
granted  by  a  court  of  competent 
jurisdiction  in  the  United  States  or 
abroad  which: 

(A)  Grants  sole  custody  to  the 
objecting  parent;  or, 

(B)  Estaolishes  joint  legal  custody;  or, 

(C)  Prohibits  the  child’s  travel  without 
the  permission  of  both  parents  or  the 
coiurt;  or, 

(D)  Requires  the  permission  of  both 
parents  or  the  court  for  important 
decisions,  unless  permission  is  granted 
in  writing  as  provided  therein. 

(ii)  For  passport  issuance  purposes,  a 
court  order  providing  for  joint  legal 
custody  will  be  interpreted  as  requiring 
the  permission  of  bo^  parents.  The 
Department  will  consider  a  court  of 
competent  jurisdiction  to  be  a.U'S.  state  - 
court  or  a  foreign  court  located  in  the 
child’s  home  state  or  place  of  habitual 
residence.  Notwithstanding  the 
existence  of  any  such  coiul  order,  a 
passport  may  bie  issued  when 
compelling  humanitarian  or  emergency 
reasons  relating  to  the  welfare  of  the 
child  exist. 

(2)  Either  parent  may  obtain 
information  regarding  the  application 
for  and  issuance  of  a  passport  to  a  minor 
unless  the  inquiring  parent’s  parental 
rights  have  been  registered  with  the 
appropriate  office  at  the  Department  of 
State;  provided,  however,  that  the 
Department  may  deny  such  information 
to  an/ parent  if  it  determines  that  the 
minor  is  of  sufficient  maturity  to  assert 

a  privacy  interest  in  his/her  own  right, 
in  which  case  the  minor’s  written 
consent  to  disclosure  shall  be  required. 
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(3)  The  Department  may  require  that 
conflicts  regarding  custody  orders, 
whether  domestic  or  foreign,  be  settled 
by  the  appropriate  court  before  a 
passport  may  be  issued. 

Dated;  September  21, 1995. 

Mary  Ryan, 

Assistant  Secretary  of  State  for  Consular 
Affairs. 

IFR  Doc.  95-24344  Filed  10-2-95;  8:45  am] 
BILLING  CODE  4710-06-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1625 

Coverage  of  Apprenticeship  Programs 
Under  the  Age  Discrimination  in 
Employment  Act  (ADEA) 

agency:  Equal  Employment 
Opportunity  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Due  to  changing 
circiunsttmces  in  the  worWorce  and 
structural  changes  in  the  workplace,  the 
Commission  has  decided  to  review  its 
interpretation  excluding  apprenticeship 
programs  firom  coverage  under  the 
ADEA  to  determine  whether  it  is 
required  by  the  language  of  the  Act  and 
to  assess  the  policy  considerations 
involved,  i.e.,  does  the  interpretation 
implement  soimd  policy  under  present 
day  conditions.  In  order  to  conduct  that 
review  and  in  accordance  with 
Executive  Order  12866  the  Commission 
proposes  to  seek  public  comment  on 
rescinding  the  existing  interpretation 
and  issuing  a  legislative  rule  covering 
apprenticeship  programs  imder  the 
ADEA.  The  Conunission  hopes  to 
determine  from  the  comments  whether 
a  proposed  rule  covering  apprenticeship 
programs  would  better  advance  the 
ADEA’s  objectives  of  promoting  the 
employment  of  older  persons  based  on 
their  ability  rather  than  age,  and 
prohibiting  arbitrary  age  discrimination 
in  employment  or  whether  there  are 
sound  pohcy  reasons  for  retaining  the 
current  interpretation. 

DATES:  To  be  assured  of  consideration 
by  the  Commission,  comments  must  be 
in  writing  and  must  be  received  on  or 
before  December  4, 1995. 

ADDRESSES:  Written  comments  should 
be  submitted  \o  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission,  1801  “L”  Street,  NW?, 
Washington,  E)C  20507. 

As  a  convenience  to  commenters,  the 
Executive  Secretariat  will  accept  public 
'comments  transmitted  by  facsimile 


(“FAX”)  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (Telephone  numbers 
published  in  this  Notice  are  not  toll- 
free).  Only  public  comments  of  six  or 
fewer  pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  access  to  the 
equipment.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  Ae  Executive 
Secretariat  Staff  at  (202)  663-4078. 

Comments  received  will  be  available 
for  public  inspection  in  the  EEOC 
Librtiry,  room  6502,  by  appointment 
only,  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday  except  legal  holidays, 
from  December  4, 1995  imtil  the 
Commission  publishes  the  rule  in  final 
form.  Persons  who  need  assistance  to 
review  the  comments  will  be  provided 
with  appropriate  aids  such  as  readers  or 
print  magnifiers.  To  schedule  an 
appointment  call  (202)  663-4630 
(voice),  (202)  663-4630  (TDD). 

Copies  of  this  notice  of  proposed 
rulemaking  eire  available  in  the 
following  alternate  formats;  large  print, 
braille,  electronic  file  on  computer  disk, 
and  audio  tape.  Copies  may  be  obtained 
from  the  Office  of  Equal  Employment 
Opportunity  by  calling  (202)  663-4395 
(voice)  or  (202)  663-4399  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT: 

V  Joseph  N.  Cleary,  Assistant  Legal 
Counsel  or  Jeunes  E.  Cooks,  Senior 
Attorney  Advisor,  (202)  663-4690 
(voice),  (202)  663-7026  (TDD). 

SUPPLEMENTARY  INFORMATION: 

Historical  Background 

The  Department  of  Labor  (DOL)  was 
initially  given  jurisdiction  over  the 
enforcement  of  the  ADEA.  In  1969,  DOL 
published  an  interpretation  that 
excluded  apprenticeship  programs  from 
the  ADEA.  See  34  FR  323  (January  9, 
1969).  The  rationale  given  by  DOL  for 
the  “no-coverage”  position  was  that 
apprenticeship  programs  Jiad  been 
traditionally  limited  to  youths  under  a 
specified  age  in  recognition  of 
apprenticeship  as  an  extension  of  the 
educational  process. 

The  Conunission  assumed 
responsibility  for  enforcing  the  ADEA 
pursuant  to  Reorganization  Plan  No.  1  of 
1978.  See  45  FR  19807  (May  9, 1978). 

In  June  of  1979,  the  Commission 
published  a  notice  in  the  Federal 
Register  advising  the  public  that  all 
DOL  interpretive  guidelines  on  the 
ADEA  would  remain  in  effect  until  such 
time  as  the  Commission  could  issue  its 
own  guidelines.  See  44  FR  37974  (June 
29, 1979).  In  November  of  1979,  the 
Commission  published  its  own 


proposed  ADEA  Guidelines,  but  did  not 
include  a  proposal  on  the 
apprenticeship  issue.  See  44  FR  68858 
(Nov.  30, 1979). 

On  September  23, 1980,  the 
Commission  preliminarily  approved  a 
proposed  recision  of  the  DOL  position 
on  apprenticeship  and  voted  to  replace 
it  with  a  legislative  rule  providing  for 
coverage  of  apprenticeship  programs. 

The  Conunission  then  published  for 
comment  a  proposed  legislative  rule 
stating  that  age  limitations  in 
apprenticeship  programs*  would  be 
unlawful  imder  the  ADEA  unless 
justified  as  a  BFOQ  or  specifically 
exempted  by  the  Commission  under 
section  9  of  the  Act.  See  45  FR  64212 
(Sept.  29, 1980). 

After  considering  the  public 
comments  submitted  in  response  to  this 
proposal,  the  Commission  declined  to 
adopt  it  by  a  vote  of  2-2.  It  then 
republished  the  DOL  interpretive  rule  as 
part  of  its  final  ADEA  interpretations. 
See  46  FR  47726  (Sept.  29, 1981). 

In  August  of  1983,  a  United  States 
District  Court  in  New  York  reviewed  the 
Commission’s  position  on  the 
applicability  of  the  ADEA  to 
apprenticeship  programs  in  Quinn  v. 
New  York  State  Electric  and  Gas  Corp., 
569  F.  Supp.  655  (1983).  The  Quinn 
court,  inter  alia,  found  the 
interpretation  invalid  because  it  was  not 
supported  by  “the  language,  purpose, 
and  legislative  history  of  the  ADEA.” 
Quinn,  569  F.  Supp.  at  664.  The 
Commission,  however,  was  not  a  party 
in  this  case,  and  the  court’s  decision  did 
not  require  that  the  Agency  take  any 
action  regarding  its  apprenticeship 
interpretation. 

In  1984  the  Commission  revisited  the 
issue,  expressing  serious  concern  about 
the  interpretation.  Prompted  by  this 
concern,  the  Commission  voted  4-0  to 
send  a  proposal  to  the  Office  of 
Management  and  Budget  (OMB)  that 
would  rescind  the  apprenticeship 
interpretation  and  replace  it  with  a 
legislative  rule  covering  apprenticeship 
programs  under  the  Act.  However,  the 
proposal  was  never  published  in  the 
Federal  Register  for  public  comment. 
On  July  30, 1987,  the  Commission  voted 
3-1  to  terminate  the  proposed 
regulatory  action  and  affirmatively 
approved  the  interpretation  excluding 
apprenticeship  programs.  See  52  FR 
33809  (Sept.  8, 1987). 

In  1995,  a  lawsuit  was  filed 
challenging  the  interpretation  as  an 
eirbitrary  and  capricious  agency  action 
within  the  meaning  of  the 
Administrative  Procedure  Act.  5  U.S.C 
sec.  551  et  seq.  The  Commission  is  of 
the  view  that  its  prior  actions  with 
respect  to  the  difficult  issue  of  the 
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proper  relationship  between  the  ADEA 
and  apprenticeship  programs  have  been 
reasonable,  deliberate,  and  taken  in 
good  faith.  The  Conunission  rejects  any 
claim  that  it  has  acted  in  a  manner  that 
is  arbitrary  and  capricious  or  otherwise 
inconsistent  with  law. 

The  Commission  is  also  of  the  view, 
however,  that  neither  the  ADEA  nor  its 
legislative  history  reqviires  the  existing 
position  or  prohibits  the  proposed 
change — both  are  silent  on  the  issue. 
Therefore,  because  of  changing 
circumstances  in  the  workforce  and 
structural  changes  in  the  workplace,  we 
have  decided  to  reassess  our  position  in 
order  to  insure  the  most  appropriate 
policy  imder  present  circumstances.  In 
connection  with  this  reassessment,  the 
Commission  has  decided  to  seek  public 
comment  on  a  proposal  rescinding  the 
current  interpretation  and  replacing  it 
with  a  substantive  regulation  which 
would  provide  that  apprenticeship 
programs  are  subject  to  the  ADEA^ 

Reasons  for  Issuing  the  Notice  of 
Proposed  Rulemaldng 

Congress  has  directed  the 
Commission  to  help  employers  and 
workers  find  ways  of  meeting  problems 
arising  from  the  impact  of  age  on 
employment.  29  U.S.C.  sec.  621  (b).  The 
Commission  can  fulfill  this  obligation  in 
part  by  reviewing  periodically  its 
interpretive  regulations  in  li^t  of 
applicable  law  and  policy.  Public 
comment  is  vital  to  the  Commission’s 
effort  in  this  regard. 

One  problem  facing  many  within  the 
ADEA’S  protected  age  group  is  that 
chtmging  technology  and  dynamic 
market  conditions  have  left  a  substantial 
niimber  of  older  persons  not  only 
without  jobs  but  often  without  the 
prospect  of  future  jobs.  Additionally, 
many  older  women  encoimter  serious 
barriers  when  they  seek  to  enter  or 
reenter  the  workplace.  Congress  itself 
has  observed  that  older  woikns 
fi'equently  find  themselves 
disadvantaged  in  their  effort  to  retain 
employment,  and  especially  to  regain 
employment  when  displac^  fi’om  jobs. 
'29  U.S.C.  sec.  621(a)(1).  The 
Commission  is  examining  the  factors 
which  contribute  to  many  of  the 
problems  facing  older  workers  and  is 
now  seeking  public  comment  to 
determine  if  ^is  situation  can  be 
improved  by  the  elimination  of  the 
provision  exempting  apprenticeship 
programs  fi-om  ADEA  coverage. 

'  An  “(a)dininistrative  agency  concerned  with 
furtherance  of  the  public  interest  is  not  bound  to 
rigid  adherence  to  its  prior  rulings.”  Columbia 
Broadcasting  System  V.  Federal  Communications 
Commission.  454  F.2d  1018. 1026  (D.C  Cir.  1971). 


To  begin  with,  the  Commission  notes 
that  demographicall)  the  workforce  is 
changing  more  rapidly  then  ever  before. 
The  older  worker  population  has 
doubled  over  the  past  30  years  and  is 
expected  to  continue  to  increase.  In  the 
not  too  distant  future,  older  people  are 
expected  to  outnumber  children  and 
youth.  As  a  consequence,  older  workers 
are  considered  an  important  resource  in 
today’s  market  place.  'The  Commission 
seeks  to  determine  whether  a  change  in 
the  interpretation  would  benefit 
employers  and/or  workers  or  whether 
employers  and/or  workers  would  be 
better  served  by  retaining  the  current 
interpretation. 

A  second  critical  issue  is  the  impact 
of  the  ciurent  interpretation  on  groups 
that  have  been  disadvantaged  by 
historical  employment  discrimination. 
The  latest  census  figures  demonstrate 
that  minorities  and  women  are  poorly 
represented  in  the  crafts  and  that 
minorities  have  imemployment  levels 
almost  triple  that  of  the  majority.  With 
respect  to  participation  in  skilled  labor 
positions,  census  data  from  1980  show 
that  women  occupied  7.8%  of  the 
available  positions,  Afiican  Americans 
6.8%,  Hispanics  6.1%  American  Indians 
0.6%,  Asians,  1.0%,  and  minority 
women  1.8%.  The  1990  census  data 
show  that  participation  by  women 
decreased  overall  to  7.5%  and 
demonstrate  no  gain  at  all  for  minority 
women.  'The  same  data  shows  extremely 
modest  gains  in  overall  representation 
of  minorities  with  African  Americans 
constituting  7.2%,  Hispanics  8.8%, 
American  Indians  0.8%,  and  Asians 
1.6%  of  all  skilled  laborers.  'The 
Commission  is  interested  in  gathering 
information  which  will  help  determine 
whether,  and  if  so  how,  removing  the 
interpretation  would  affect  minorities 
and  women. 

Third,  the  Commission  would  like  to 
reexamine:  (i)  Whether  removing  age 
barriers  from  apprenticeship  programs 
would  diminish  training  opportimities 
for  youth;  and  (ii)  whether  removing  age 
barriers  fi-om  apprenticeship  programs 
would  increase  costs  because  older 
trainees,  imlike  yoimger  ones,  would 
leave  the  workforce  before  the  employer 
is  able  to  recoup  a  fair  return  on  its 
training  investment.  Input,  particularly 
fi'om  employers,  labor  organizations  and 
other  interested  individuals  or  groups, 
would  greatly  assist  the  Commission  in 
its  efforts  to  determiine  whether  recision 
of  the  interpretation  would  reduce  the 
niunber  of  employer/labor  organization 
sponsored  apprenticeship  programs. 

In  this  regard,  preliminary 
information  suggests  that  (i)  Many  of  the 
states  currently  prohibit  age 
discrimination  in  apprenticeship 


programs — there  also  may  be  coimty 
and  mimicipal  laws  with  similar 
prohibitions;  (ii)  many,  if  not  most, 
craft/skilled  trade  apprenticeship 
programs  now  operate  without  age 
limitations;  and  (iii)  job  mobility  today 
is  more  the  rule  than  the  exception  for 
workers  of  all  ages.  The  Commission  is 
specifically  interested  in  whether  there 
is  evidence  which  demonstrates  that 
fewer  apprenticeship  programs  operate 
in  jvirisdictions  that  prohibit  age 
discrimination.  If  so,  is  increased  cost 
the  reason  for  fewer  programs  or  are 
there  other  explanations?  Is  there 
evidence  demonstrating  that  youth  are 
deprived  of  training  opportimities  when 
programs  abandon  age  limitations  or  are 
prohibited  from  using  them?  Is  there 
evidence  showing  that  yormger  trainees 
remain  with  an  employer  longer  than 
trainees  age  40  and  older?  If  such 
evidence  exists,  is  the  difference  in 
average  length  of  service  great  enough  to 
increase  the  cost  of  operating  an 
apprenticeship  program  without  an  age 
Umitation?  'The  Commission  will 
carefully  assess  all  comments  bearing  on 
these  matters  before  developing  its  ^al 
position. 

Finally,  the  Commission  is  interested 
in  examining  any  information  which 
provides  insight  into  the  question  of 
whether  apprenticeship  programs  are  an 
extension  of  the  educational  process 
rather  than  employment.  This  includes 
any  data  demonstrating  that 
apprenticeship  should  be  considered 
employment  because  apprentices 
perform  work  that  an  employer  would 
have  to  hire  others  to  perform  in  the 
absence  of  the  apprentices,  or  which 
demonstrates  apprenticeship  should  be 
considered  an  extension  of  education 
because  its  main  purpose  is  to  teach 
vocational  skills. 

The  Commission  also  notes  that  imder 
sec.  9  of  the  ADEA  it  has  the  authority 
to  permit  covered  entities  to  establish 
age  limitations  in  bona  fide 
apprenticeship  programs  when  such 
limitations  are  necessary  and  proper  in 
the  pubUc  interest.  In  addition, 
programs  that  seek  to  provide  training 
opportunities  specific^ly  for  persons 
with  special  employment  problems,  for 
example,  disadvemtaged  youth  or 
minority  youth,  may  be  able  to  do  so 
under  an  existing  Commission 
exemption.  See  29  CFR  sec.  1627.16. 
Commentors  are  encouraged  to  address 
whether  any  of  these  specific  provisions 
are  adequate  to  meet  the  legitimate 
needs  of  apprenticeship  programs. 

For  all  the  above  reasons,  as  well  as 
any  others  that  commenters  may  want  to 
bring  to  its  attention,  the  Commission 
seeks  public  comment  on  a  proposal  to 
rescind  the  interpretation  and,  using  its 
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substantive  rulemaking  authority  imder 
sec.  9  of  the  ADEA,  to  promulgate  a  rule 
providing  that  apprenticeship  programs 
are  subject  to  the  Act. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 
The  Equal  Employment  Opportunity 
Commission  has  determined  diat  this  is 
not  a  significant  rule  as  defined  by 
Executive  Order  12866  and  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  or  local  or  tribal  governments  or 
communities.  The  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency. 

The  rule  as  proposed  does  not  contain 
any  information  collection  or  record 
keeping  requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  Similarly,  the  Commission 
certifies  under  5  U.S.C.  605(b),  enacted 
by  the  Regulatory  FlexibiUty  Act  (Pub. 

L.  96-354),  that  this  rule  will  not  result 
in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
this  reason,  a  regulatory  flexibility 
analysis  is  not  required. 

The  Commission  is  desirous  of 
receiving  comments  concerning  this 
proposed  rule  from  interested  members 
of  the  public.  Accordingly,  the 
Commission  will  receive  comments  for 
a  period  of  60  days  after  publication. 

The  Commission  will  consider  such 
comments  before  taking  final  action. 

In  addition,  in  accordance  with 
Executive  Order  12067,  the  Commission 
has  solicited  the  views  of  affected 
Federal  agencies. 

The  proposed  rule  appears  below. 

List  of  Subjects  in  29  CFR  Part  1625 
Advertising,  Aged,  Employee  benefit 
plans.  Equal  employment  opportunity, 
Retirement. 

Signed  at  Washington,  D.C.  this  22  day  of 
September,  1995. 

Gilbert  F.  Casellas, 

Chairman. 

It  is  proposed  to  amend  chapter  XIV 
of  title  29  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1625— AGE  DISCRIMINATION  IN 
EMPLOYMENT  ACT 

1.  The  authority  citation  for  part  1625 
continues  to  read  as  follows: 

Authority:  81  Stat.  602;  29  U.S.C.  621,  5 
U.S.C  301,  Secretary’s  Order  No.  10-68; 


Secretary’s  Order  No.  11-68;  sec.  12,  29 
U.S.C  631,  Pub.  L.  99-592, 100  Stat.  3342; 
sec.  2,  Reoig.  Plan  No.  1  of  1978, 43  FR 
19807. 

§  1 625.1 3  [Removed] 

2.  In  Part  1625,  §  1625.13  would  be 
removed. 

Subpart  B — Substantive  Regulations 

3.  In  Part  1625,  §  1625.21  would  be 
added  to  Subpart  B — Substantive 
Regulations  to  read  as  follows: 

§1625.21  Apprenticeship  programs. 

All  apprenticeship  programs, 
including  those  apprenticeship 
programs  created  or  maintained  by  joint 
labor — management  organizations,  are 
subject  to  the  proscriptions  of  sections 
4(a)  and  4(c)  of  the  Act,  29  U.S.C.  623(a) 
and  (c).  Age  limitations  in  those 
programs  are  valid  only  if  excepted 
under  section  4(f)(1)  or  specifically 
exempt  imder  section  9  of  the  Act  in 
accordance  with  the  rule  set  forth  in  29 
CFR  1627.15. 

(FR  Doc.  95-24174  Filed  10-2-95;  8:45  am] 
BILUNO  CODE  6670-01-M 


DEPARTMENT  OF  DEFENSE 
Defense  Investigative  Service 
32  CFR  Part  321 
Privacy  Program 

AGENCY:  Defense  Investigative  Service, 
DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  Tne  Defense  Investigative 
Service  proposes  to  exempt  a  system  of 
records  identified  as  V5-04,  entitled 
Counterintelligence  Issues  Database 
(Cn-DB),  from  certain  provisions  of  5 
U.S.C.  552a.  Exemption  is  needed  to 
comply  with  prohibitions  against 
disclosure  of  information  provided  the 
government  under  a  promise  of 
confidentiality  and  to  protect  privacy 
rights  of  individuals  identified  in  the 
system  of  records. 

DATES:  Comments  must  be  received  no 
later  than  December  4, 1995,  to  be 
considered  by  the  agency. 

ADDRESSES:  Send  comments  to  the 
Chief,  Office  of  Information  and  Public 
Afiairs  (V0020),  Defense  Investigative 
Service,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  Hartig  at  (703)  325-5324. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 


Defense  has  determined  that  this 
proposed  Privacy  Act  rule  for  the 
Department  of  Defense  does  not 
constitute  “significant  regulatory 
action’’.  Analysis  of  the  rule  indicates 
that  it  does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
does  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency; 
does  not  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  does 
not  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866 
(1993). 

Regulatory  Flexibility  Act  of  1980 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
proposed  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  321 

Privacy. 

Accordingly,  32  CFR  part  321  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  321  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C552a). 

2.  Section  321.14,  paragraph  (g)  is 
redesignated  as  (h)  and  a  new  paragraph 
(g)  is  added  as  follows: 

§  321 .1 4  Exemptions. 

*  *  «  *  * 

(g)  System  identifier.  VDIS  V50904. 

(1)  System  name.  Coimterintelligence 
Issues  Database  (QI-DB). 

(2)  Exemption.  Portions  of  this  system 
of  records  that  fall  within  the  provisions 
of  5  U.S.C.  552a(k)(l),  (k)(2),  (k)(3)  and 
(k)(5)  may  be  exempt  from  the  following 
subsections  (c)(3);  (d)(1)  through  (d)(5); 
(e)(1);  (e)(4)(G),  (H),  and  (I);  and  (f). 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Proposed  Rules 


31765 


(3)  Authority.  5  U.S.C.  552a(k)(l), 

(k)(2).  (k)(3)  and  (k)(5). 

(4)  Reasons.  From  subsection  (c)(3) 
because  giving  the  individual  access  to 
the  disclosure  accovmting  could  alert 
the  subject  of  an  investigation  to  the 
existence  and  natiue  of  the  investigation 
and  reveal  investigative  or  prosecutive 
interest  by  other  agencies,  particularly 
in  a  joint-investigation  situation.  This 
would  seriously  impede  or  compromise 
the  investigation  and  case  preparation 
by  prematurely  revealing  its  existence 
and  nature;  compromise  or  interfere 
with  witnesses  or  make  witnesses 
reluctant  to  cooperate  with  tUb 
investigators;  lead  to  suppression, 
alteration,  fabrication,  or  destruction  of 
evidence;  and  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel  and  their 
families. 

From  subsection  (d)  because  the 
application  of  these  provisions  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  bad  access  to  the  records 
or  were  able  to  use  such  rules  to  learn 
of  the  existence  of  an  investigation 
before  it  would  be  completed.  In 
addition,  the  mere  notice  of  the  fact  of 
an  investigation  could  inform  the 
subject  and  others  that  their  activities 
are  under  or  may  become  the  subject  of 
an  investigation  and  could  enable  the 
subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
fabricate  testimony. 

From  subsection  (e)(1)  because  during 
an  investigation  it  is  not  always  possible 
to  detect  the  relevance  or  necessity  of 
each  piece  of  information  in  the  early 
stages  of  an  investigation.  In  some  cases, 
it  is  only  after  the  information  is 
evaluated  in  light  of  other  evidence  that 
its  relevance  and  necessity  will  be  clear. 
In  other  cases,  what  may  appear  to  be 
a  relevant  and  necessary  piece  of 
information  may  become  irrelevant  in 
light  of  further  investigation.  In 
addition,  during  the  course  of  an 
investigation,  the  investigator  may 
obtain  information  that  related 
primarily  to  matters  under  the 
investigative  jurisdiction  of  another 
agency,  and  that  information  may  not  be 
reasonably  segregated.  In  the  interest  of 
effective  law  enforcement,  DIS 
investigators  should  retain  this 
information,  since  it  can  aid  in 
establishing  patterns  of  criminal  activity 
and  can  provide  valuable  leads  for 
Federal  and  other  law  enforcement 
agencies. 

From  subsections  (e)(4)(G),  (e)(4)(H), 
(e)(4)(I)  and  (f)  because  this  system  is 
exempt  from  subsection  (d)  of  the  Act, 


concerning  access  to  records.  These 
requirements  are  inapplicable  to  the 
extent  that  these  records  will  be  exempt 
fi'om  these  subsections.  However,  DIS 
has  published  information  concerning 
its  notification  and  access  procedures, 
and  the  records  source  cat^ories 
because  under  certain  circumstances, 
DIS  could  decide  it  is  appropriate  for  an 
individual  to  have  access  to  all  or  a 
portion  of  his/her  records  in  this  system 
of  records. 

***** 

Dated:  September  28, 1995. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  IJaison 
Officer,  Department  of  Defense 
[FR  Doc.  95-24471  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  50000-04-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  302  and  355 

[FRL-5311-11 

Administrative  Reporting  Exemptions 
for  Certain  Radionuclide  Releases 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  August  4, 1995  (60  FR 
40042),  the  U.S.  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
requested  comments  on  administrative 
exemptions  for  certain  radionuclide 
releases  from  reporting  requirements 
under  section  103  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA),  and  section  304  of  the 
Emergency  Plaiming  and  Community 
Right-to-Know  Act  (EPCRA).  EPA 
requested  that  public  comments  on  the 
proposed  rule  be  submitted  by  October 
3, 1995.  To  date,  the  Agency  has 
received  three  written  requests  for  a  60- 
day  extension  to  the  public  comment 
period.  In  response  to  these  requests, 
EPA,  in  today’s  action,  is  granting  an 
extension  to  the  public  comment  period 
to  allow  the  public  greater  opportunity 
to  evaluate  the  issues  reused  by  the 
August  4, 1995  proposed  rule. 

DATES:  Comments  on  the  August  4, 1995 
proposed  rule  must  be  submitted  on  or 
before  December  4, 1995. 

ADDRESSES:  Submittal  of  Comments: 
Comments  should  be  submitted  in 
triplicate  (no  facsimiles  or  tapes)  to: 
Docket  Coordinator;  Docket  Number 
102RCi-RN-2;  Headquarters;  U.S. 


Environmental  Protection  Agency 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  401  M  Street  SW.  Washington, 
DC  20460;  703/603-8917.  Please  note 
that  this  is  the  mailing  address  only. 
Dociunents  are  available  for  viewing,  by 
appointment  only,  at  the  address 
provided  below  in  the  “Document 
Viewing"  section. 

Document  Viewing:  Copies  of 
materials  relevant  to  the  August  4, 1995 
proposed  rule  are  contained  in  Docket 
Number  102RQ-RN-2  at  the  U.S.  EPA 
CERCLA  Docket  Office,  Crystal  Gateway 
#1, 12th  Floor,  1235  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  The 
do^et  is  available  for  viewing,  by 
appointment  only,  between  tbe  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays. 
Appointments  to  view  the  docket  can  be 
made  by  calling  703/603-8917.  Please 
note  that  this  is  the  visiting  address 
only.  Mail  comments  to  the  address 
listed  above  in  the  “Submittal  of 
Comments”  section. 

The  public  may  copy  a  maximiun  of 
266  pages  from  any  regulatory  docket  at 
no  cost.  If  the  number  of  pages  copied 
exceeds  266,  however,  an  administrative 
fee  of  $25  and  a  charge  of  $0.15  per  page 
for  each  page  after  page  266  will  be 
incurred.  The  Docket  Office  will  mail 
copies  of  materials  to  requestors  who 
are  outside  the  Washington,  DC 
metropolitan  area. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/UST,  Superfund,  and  EPCRA 
Hotline  at  800/424-9346  (in  the 
Washington,  EXI!  metropofitan  area, 
contact  703/412-9810);  the 
Telecommimications  Device  for  the  Deaf 
(TDD)  Hotline  at  800/553-7672  (in  the 
Washington,  DC  metropolitan  area, 
contact  703/486-3323);  or  Mr.  Jack 
Arthur,  Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(5202G),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460,  or  at  703/603-8760. 
SUPPLEMENTARY  INFORMATION:  In  a 
proposed  rule  published  on  November 
30, 1992  (57  FR  56726),  the  Agency 
provided  notice  of,  and  requested 
comment  on,  four  exemptions  firom 
notification  requirements  under 
CERCLA  section  103  and  EPCRA  section 
304.  The  Agency  proposed  to  exempt: 

(1)  Releases  of  naturally  occurring 
radionuclides  from  large  generally 
undisturbed  land  holdings,  such  as  golf 
courses  and  parks;  (2)  releases  of 
radionuclides  naturally  occurring  from 
the  distmbance  of  large  areas  of  land  for 
purposes  other  than  mining,  such  as 
farming  or  building  construction;  (3) 
releases  of  radionuclides  from  the 
diunping  of  coal  and  coal  ash  at  utility 
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and  industrial  facilities  with  coal-fired 
boilers;  and  (4)  radionuclide  releases  to 
all  media  from  coal  and  coal  ash  piles 
at  utiUty  and  industrial  facilities  with 
coal-fired  boilers.  All  backgroimd 
materials  and  public  comments  related 
to  the  November  30, 1992  proposal  are 
available  for  inspection  in  Docket 
Number  102RQ-RN-1  located  at  the 
U.S.  EPA  CERCLA  Docket  Office 
(address  provided  above  in  the 
“Document  Viewing”  section). 

After  evaluating  the  public  comment 
letters  received  on  the  November  30, 
1992  proposal,  the  Agency  decided  to 
issue  a  supplemental  proposal,  which 
was  published  on  August  4, 1995  (60  FR 
40042),  to  request  information  and 
comment  on  expanded  reporting 
exemptions  for  radionuclide  releases.  In 
the  August  4, 1995  proposal,  EPA 
proposed  to  grant  reporting  exemptions 
for  releases  of  naturally  occurring 
radionuclides  associated  with  (1)  land 
disturbance  incidental  to  extraction 
activities  at  certain  kinds  of  mines,  and 
(2)  coal  and  coal  ash  piles  at  all  kinds 
of  sites.  The  Agency  also  requested 
comments  on  two  alternatives  to  these 
exemptions. 

The  three  comment  letters  received  to 
date  that  requested  a  60-day  extension 
to  the  comment  period  for  the  August  4, 
1995  proposed  rule  cited  a  number  of 
factors  contributing  to  their  request;  (1) 
The  volume  and  complexity  of  the 
technical  information  EPA  used  to 
support  the  proposed  exemptions;  (2) 
the  need  to  address  the  basis  not  only 
for  the  proposed  expanded  reporting 
exemptions,  but  also  for  the  two 
alternatives  as  well  as  other  aspects  of 
the  proposal;  and  (3)  the  need  to  review 
two  different  rulemaking  dockets  (one 
for  the  August  4, 1995  proposal  and  one 
for  the  November  30, 1992  proposal)  to 
prepare  more  thorough  comments. 

EPA  recognizes  that  additional  time 
may  be  warranted  to  prepare  pubfic 
comments  on  the  August  4, 1995 
proposal,  based  on  the  factors  described 
above.  In  addition,  the  Agency  does  not 
believe  that  the  temporary  delay  in  the 
schedule  for  finalizing  the  exemptions 
will  pose  a  threat  to  public  health, 
welfare,  or  the  environment.  Thus,  in 
today’s  action,  EPA  is  granting  a  60-day 
extension  to  the  comment  period  for  the 
August  4, 1995  proposal. 

Elaine  Davies, 

Acting  Director,  Office  of  Emergency  and 
Remedial  Response. 

[FR  Doc.  95-24581  Filed  10-2-95;  8:45  am] 
BILLING  CODE  6560-60-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  32  and  52 

[FAR  Case  91-118] 

RIN  9000-AG49 

Federal  Acquisition  Regulation; 
Payment  by  Electronic  Fund  Transfer 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
considering  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
the  use  of  electronic  fund  transfers  for 
Federal  contract  pajonents.  This 
regulatory  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866  dated 
September  30, 1993. 

DATES:  Comment  Due  Date:  To  be 
considered  in  the  formulation  of  a  final 
rule,  comments  should  be  submitted  to 
the  address  given  below  on  or  before 
December  4, 1995. 

ADDRESSES:  Comments  should  be 
submitted  to:  General  Services 
Administration,  FAR  Secretariat  (VRS), 
18th  &  F  Streets  NW,  Room  4037, 
Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeremy  F.  Olson  at  (202)  501-3221 
in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  91-118. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Coimcils  are  committed  to 
advancing  the  use  of  electronic  fund 
transfers  (EFT)  as  the  standard  method 
of  payment  under  Federal  contracts  and 
believe  that  the  use  of  EFT  will 
ultimately  reduce  the  administrative 
burden  currently  associated  with 
contract  invoice  or  financing  payments 
made  by  check.  The  Councils  also 
believe  that  many  of  the  banks  used  by 
Federal  contractors  are  not  currently 
capable  of  properly  handling  the 
complex  data  transmissions  used  for 
many  Government  contract  payments. 
Similarly,  many  Government  offices 


involved  in  certifying  invoices  and 
disbursing  contract  payments  are  not 
currently  capable  of  using  EFT  as  the 
standard  method  of  payment.  In  drafting 
the  proposed  rule,  the  Coimcils  tried  to 
avoid  committing  the  Government  to  the 
routine  use  of  EFT  capabilities  it  does 
not  yet  jmssess.  This  does  not  lessen  the 
Councils’  commitment  to  the  use  of  EFT 
as  a  contract  payment  method  but 
recognizes  that,  as  new  computer 
systems  and  attendant  EFT  procedures 
develop  in  both  the  public  and  private 
sectors,  the  use  of  EFT  as  a  normal 
payment  practice  will  also  expand. 

The  proposed  rule  eunends  FAR 
Subpart  32.9  to  provide  guidance 
concerning  the  use  of  electronic  fund 
transfers  (EFT)  as  a  method  of  contract 
payment.  The  rule  also  adds  solicitation 
provisions  and  contract  clauses  at  FAR 
section  52.232  to  implement  the 
guidance.  The  rule  establishes  a 
requirement  for  contractors  to  provide 
certain  information  which  would  enable 
the  Government  to  make  payments 
under  the  contract  by  electronic  fund 
transfer  rather  than  by  check.  The 
information  necessary  to  make  the  EFT 
tremsaction  is  specified  in  two  new 
clauses  at  section  52.232-00,  Mandatory 
Information  for  Electronic  Fund 
Transfer  Payment,  and  section  52,232- 
01,  Optional  Information  for  Electronic 
Fund  Transfer  Payment.  Under  section 

52.232- 00,  the  contractor  is  required  to 
provide  the  information,  prior  to  the 
submission  of  the  first  request  for 
payment,  as  a  condition  of  payment 
under  the  contract.  The  clause  at  section 

52.232- 01  is  used  if  EFT  may  become  a 
viable  method  of  payment  during  the 
period  of  contract  performance  and  if 
the  contractor  consents  and  provides  the 
necessary  data  to  enable  payment  by 
EFT. 

B.  Regulatory  Flexibility  Act 

The  proposed  FAR  changes  may  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et.  seq., 
because  the  changes  are  intended  to 
advance  the  use  of  EFT  as  a  method  of 
contract  payment  and  reduce  the 
current  administrative  burden 
associated  with  payments  made  by 
check.  Under  the  proposed  regulations, 
any  business  which  enters  into  a 
contract  with  the  Government  would  be 
required  to  submit  certain  information 
which  would  enable  the  Government  to 
make  contract  payments  by  EFT  rather 
than  by  check.  This  requirement  may 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  it  is  expected  that  the  majority 
of  small  businesses  will  receive 
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payments  by  EFT  imder  their  contracts 
when  EFT  becomes  the  standard 
method  of  contract  payment.  Based  on 
fiscal  years  1991  and  1992  data  for 
contracts  over  $25,000,  if  fully 
implemented,  EFT  as  a  meth^  of 
payment  would  affect  neeirly  22,000 
small  businesses  who  received  over 
86,000  new  contract  awards.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  performed.  A  copy  of  the  IRFA 
has  been  submitted  to  the  (^ef  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601  et  seq. 

(FAR  case  91-118),  in  all 
correspondence. 

C  Paperwork  Burden 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995 
(Pub.L.  104-13),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Klanagement 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  imder  Section 
3507(d)  of  the  Act  concerning  Payment 
by  Electronic  Fund  Transfer. 

Dates:  Comments  may  be  submitted 
on  or  before  December  4, 1995. 

Addresses:  Send  comments  to  Mr. 
Peter  Weiss,  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  E)C 
20503  and  a  copy  to  the  FAR  Secretariat 
at  the  address  listed  below  for 
comments  on  the  proposed  rule. 

Annual  Reporting  Burden:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching  . 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  biurden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  General 
Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW.,  Room 
4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annued  reporting  burden  is 
estimated  to  be  $2,235,000  as  a  result  of 
the  following  estimated  number  of 
hours  of  labor  for  compliance: 
Respondents,  31,000;  responses  per 
respondent,  10;  total  annual  responses. 


310,000;  preparation  hours  per 
response,  .5;  and  total  response  burden 
hours,  155,000. 

List  of  Subjects  in  48  CFR  Parts  32  and 
52 

Government  procurement. 

Dated:  September  27, 1995. 

C.  Allen  Olson, 

Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  32  and  52  be  amended  as  set  forth 
below: 

PART  32— CONTRACT  FINANCING 

1.  The  authority  citation  for  48  CFR 
parts  32  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473. 

2.  Section  32.902  is  amended  by 
adding  the  definition  of  “Specified 
payment  date”  in  alphabetical  order  to 
read  as  follows: 

32.902  Definitions. 
***** 

Specified  payment  date  means,  for  a 
payment  by  electronic  fund  transfer 
(EFT),  the  date  which  the  Government 
has  placed  in  the  EFT  payment 
transaction  instruction  given  to  the 
Federal  Reserve  System,  as  the  date  on 
which  the  funds  are  to  be  transferred  to 
the  contractor’s  financial  agent  (see 

32.911-3).  However,  a  specified 
payment  date  mut  be  a  valid  date  under 
the  rules  of  the  Federal  Reserve  System. 
For  example,  if  the  Federal  Reserve 
System  requires  two  days’  notice  before 
a  specified  payment  date  to  process  a 
transaction,  release  to  the  Federal 
Reserve  Bank  of  a  payment  transaction 
instruction  one  day  ^fore  the  specified 
payment  date  could  not  constitute  a 
valid  date  under  the  rules  of  the  Federal 
Reserve  System. 

3.  Section  32.908  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

32.908  Contract  clauses. 
***** 

(d)  The  contracting  officer  shall  insert 
the  clause  at  section  52.232-00, 
Mandatory  Information  for  Electronic 
Fund  Transfer  Payment,  in  all 
solicitations  and  contracts  unless 
instructed  not  to  by  the  cognizant 
payment  office. 

(e)  The  contracting  officer  shall  insert 
the  clause  at  section  52.232-01, 
Optional  Information  for  Electronic 
Fimd  Transfer  Payment,  in  all 
solicitations  and  contracts  not 
containing  the  clause  at  section  52.232- 
00. 


32.910  [Reserved] 

4.  Section  32.910  is  reserved. 

5.  Sections  32.911  through  32.911-4 
are  added  to  read  as  follows: 

32.91 1  Payment  by  electronic  fund 
transfer  (EFT). 

32.911- 1  Policy. 

(a)  The  decision  as  to  which  clause  is 
to  be  included  in  a  contract  is  that  of  the 
office  responsible  for  making  payment 
on  the  contract  per  31  CFR  part  206. 
Normally,  the  payment  office  will  notify 
the  contracting  office  of  which  clause  to 
use.  However,  when  in  doubt,  the 
contracting  officer  shall  consult  with  the 
payment  office.  (Note:  If  the  certifying 
and  disbursing  functions  are  separated, 
the  decision  as  to  which  clause  to  use 
shall  be  made  by  the  office  performing 
the  disbursing  frmction.) 

(b)  Contracting  officers  shall  not 
commit  the  Government  to  use  or  not 
use  EFT,  but  shall  refer  all  contractor 
requests  to  the  payment  office.  When 
authorized  by  agency  regulations,  the 
pa)nnent  office  has  the  authority  not  to 
exercise  the  Government’s  right  to 
require  submission  of  EFT  information. 

(c)  The  clause  at  section  52.232-00 
contains  the  terms  6uid  conditions  for 
payment  by  EFT  and  permits  the 
Government  to  refuse  to  make  any 
payments  imtil  the  contractor  submits 
the  information  needed  to  make 
payment  by  EFT. 

(d)  The  clause  at  section  52.232-01 
states  the  terms  and  conditions  for  EFT 
payment  if  the  contractor  should  request 
that  the  Governor  use  EFT  for  payment. 

(e)  If  more  than  one  payment  office 
will  be  making  payments  on  a  contract, 
the  contracting  officer  shall  include  the 
EFT  clause  appropriate  for  each  office 
and  shall  identify  the  applicability  by 
payment  office  and  contract  line  item. 

32.911- 2  EFT  Information. 

To  protect  against  improper 
disclosure  of  a  contractor’s  EFT 
information,  the  clauses  at  section 
52.232-00  and  section  52.232-01 
require  the  contractor  to  submit  such 
information  directly  to  the  payment 
office.  However,  if  the  information  is 
inadvertently  sent  to  the  contracting 
officer,  the  information  shedl  he 
protected  and  deUvered  immediately  to 
the  designated  payment  office. 

32.91 1- 3  Prompt  payment 

The  information  provided  to  the 
Federal  Reserve  system  that  constitutes 
the  Government’s  order  to  pay  the 
contractor  includes  a  specified  payment 
date.  The  vafid  specified  payment  date 
is  the  date  of  payment  for  prompt 
payment  purposes,  whether  or  not  the 
Federal  Reserve  system  actually  makes 
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the  payment  by  that  date,  and  whether 
or  not  the  contractor’s  financial  agent 
credits  the  contractor’s  account  on  that 
date. 

32.91 1  -4  Assignment  of  claims. 

The  use  of  EFT  payment  methods  is 
not  a  substitute  for  a  properly  executed 
assignment  of  claims  in  accordance  with 
Subpart  32.8.  EFT  information  which 
shows  the  ultimate  recipient  of  the 
transfer  to  be  other  than  the  contractor, 
in  the  absence  of  a  proper  assignment  of 
claims,  is  consider^  to  be  incorrect 
EFT  information  within  the  meaning  of 
the  “Suspension  of  Payment’’ 
paragraphs  of  the  EFT  clauses  section 

52.232- 00,  Mandatory  Information  for 
Electronic  Fund  Transfer,  and  section 

52.232- 01,  Optional  Information  for 
Electronic  Fund  Transfer. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

542.232- 28  [Reserved] 

6.  Section  52.232-28  is  removed  and 
reserved. 

7.  Sections  52.232-00  and  52.232-01 
are  added  to  read  as  follows: 

52.232- 00  Mandatory  Information  for 
Electronic  Fund  Transfer  Payment 

As  prescribed  in  32.908(d),  insert  the 
following  clause: 

MANDATORY  INFORMATION  FOR 
ELECTRONIC  FUND  TRANSFER  PAYMENT 
(DATE) 

(a)  Method  of  payment  Payments  by  the 
Government  under  this  contract,  including 
invoice  and  contract  financing  payments, 
may  be  made  by  check  or  electronic  fund 
transfer  (EFT)  at  the  option  of  the 
Government  If  payment  is  made  by  EFT,  the 
Government  may  at  its  option,  also  forward 
the  associated  payment  information  by 
electronic  transfer.  For  this  clause,  the  term 
EFT  includes  both  the  fund  transfer  and  the 
information  transfer. 

(b)  Mandatory  submission  of  contractor’s 
EFT  information.  (1)  The  Contractor  is 
required,  as  a  condition  to  any  payment 
under  this  contract,  to  provide  the 
Government  with  the  information  required  to 
make  payment  by  EFT  as  described  in 
paragraph  (d)  of  this  clause. 

(2)  If  the  Contractor  provides  EFT 
information  applicable  to  multiple  contracts, 
the  Contractor  shall  specifically  state  the 
applicability  of  this  EFT  information  in  terms 
acceptable  to  the  payment  office. 

(c)  Contractor’s  EFT  information.  Prior  to 
submission  of  the  first  request  for  payment 
(whether  for  invoice  or  contract  financing 
payment)  under  this  contract,  the  Contractor 
shall  provide  the  information  required  to 
make  contract  payment  by  EFT,  as  described 
in  paragraph  (d)  of  this  clause,  directly  to  the 
Government  payment  office  named  in  this 
contract.  If  more  than  one  payment  office  is 
named  for  the  contract,  the  Contractor  shall 
provide  a  separate  notice  to  each  office.  In 
the  event  that  the  EFT  information  changes. 


the  Contractor  shall  be  responsible  for 
providing  the  changed  information  to  the 
designated  payment  office(s). 

(d)  Required  EFT  information.  The 
Government  may  make  payment  by  EFT 
through  either  the  Automated  Clearing  House 
(ACH)  or  Federal  Reserve  System  wire 
transfer  at  the  Government’s  option.  The 
Contractor  shall  provide  the  following 
information  for  both  methods  in  a  form 
acceptable  to  the  designated  payment  office. 
The  Contractor  may  supply  this  data  for  this 
or  multiple  contracts  (see  paragraph  b  of  this 
clause). 

(1)  The  contract  number  to  which  this 
notice  applies. 

(2)  The  Contractor’s  name  and  account 
number  at  the  Contractor’s  financial  agent. 

(3)  The  signature,  title,  and  telephone 
number  of  the  Contractor  Official  authorized 
to  provide  this  information. 

(4)  For  ACH  payments  only: 

(i)  Name,  address,  and  9-digit  Routing 
Transit  Number  of  the  Contractor’s  financial 
ageat. 

(ii)  Contractor’s  account  number  and  the 
type  of  account  (checking,  saving,  or 
lockbox). 

(5)  For  Federal  Reserve  System  Wire 
Transfer  payments  only: 

(1)  Name,  address,  telegraphic  abbreviation, 
and  the  9-digit  Routing  Transit  Number  for 
the  Contractor’s  financial  agent. 

(ii)  If  the  Contractor’s  financial  agent  is  not 
directly  on-line  to  the  Federal  Reserve 
System’s  wire  transfer  network,  and  therefore 
not  the  receiver  of  the  wire  transfer  payment, 
the  Contractor  shall  also  provide  the  name, 
address,  and  9-digit  Routing  Transit  Number 
of  the  correspondent  financial  agent 
receiving  the  wire  transfer  payment. 

(e)  Suspension  of  payment.  (1) 
Notwithstanding  the  provisions  of  any  other 
clause,  the  Government  is  not  required  to 
make  any  payment  under  this  contract  until 
after  receipt  from  the  Contractor  of  the 
correct  EFT  payment  information  by  the 
designated  payment  office.  Until  receipt  of 
the  correct  EFT  information,  any  invoice  or 
contract  financing  request  shall  be  deemed 
not  to  be  a  valid  invoice  or  contract  financing 
request  as  defined  in  the  Prompt  Payment 
clause  of  this  contract. 

(2)  If  the  EFT  information  changes,  after 
submission  of  correct  EFT  information,  the 
Government  shall  begin  using  the  changed 
EFT  information  no  later  than  the  30th  day 
after  its  receipt.  However,  the  Contractor  may 
request  that  no  further  payments  be  made 
until  the  changed  EFT  information  is 
implemented  by  the  payment  office.  If  such 
suspension  would  result  in  a  late  payment 
under  the  Prompt  Payment  clause  of  this 
contract,  the  Contractor’s  request  for 
suspension  shall  extend  the  due  date  for 
payment  by  the  number  of  days  of  the 
suspension. 

(f)  Contractor  EFT  arrangements.  The 
Contractor  shall  designate  a  single  financial 
agent  capable  of  receiving  and  processing  the 
electronic  fund  transfer  and  associated 
electronic  payment  information  transfer, 
using  the  EFT  methods  described  in 
paragraph  (d)  of  this  clause.  The  Contractor 
shall  pay  all  fees  and  charges  for  receipt  and 
processing  of  transfers. 


(g)  Liability  for  uncompleted  or  erroneous 
transfers.  (1)  If  an  uncompleted  or  erroneous 
transfer  occurs  because  the  Government 
failed  to  use  the  Contractor-provided  EFT 
information  in  the  correct  manner,  the 
Government  remains  responsible  for  (i) 
making  a  correct  payment,  (ii)  paying  any 
prompt  payment  penalty  due,  and  (iii) 
recovering  any  erroneously  directed  funds. 

(2)  If  an  uncompleted  or  erroneous  transfer 
occurs  because  Contractor-provided  EFT 
information  was  incorrect  at  the  time  of 
Government  release  of  the  EFT  payment 
transaction  instruction  to  the  Federal  Reserve 
System,  and: 

(1)  If  the  funds  are  no  longer  under  the 
control  of  the  payment  office,  the 
Government  is  deemed  to  have  made 
payment  and  the  Contractor  is  responsible  for 
recovery  of  any  erroneously  directed  funds, 
or 

(ii)  If  the  funds  remain  under  the  control 
of  the  payment  office,  the  Government 
retains  the  rights  to  either  make  payment  by 
mail  or  suspend  the  payment  in  accordance 
with  paragraph  (e)  of  this  clause. 

(h)  EFT  and  prompt  payment.  (1)  A 
payment  shall  be  deemed  to  have  been  made 
in  a  timely  manner  in  accordance  with  the 
Prompt  Payment  clause  of  this  contract  if,  in 
the  EFT  payment  transaction  instruction 
given  to  the  Federal  Reserve  System,  the  date 
specified  for  settlement  of  the  payment  is  on 
or  before  the  prompt  payment  due  date, 
provided  the  specified  due  date  is  a  valid 
date  under  the  rules  of  the  Federal  Reserve 
System. 

(2)  When  payment  cannot  be  made  by  EFT 
because  of  incorrect  EFT  information 
provided  by  the  Contractor,  no  interest 
penalty  is  due  after  the  date  of  the 
uncompleted  or  erroneous  payment 
transaction,  provided  that  notice  of  the 
defective  EFT  information  is  issued  to  the 
Contractor  within  seven  days  after  the 
Government  is  notified  of  the  defective  EFT 
information. 

(i)  EFT  and  assignment  of  claims.  If  the 
Contractor  assigns  the  proceeds  of  this 
contract  as  provided  for  in  the  clause  at 
section  52.232-23,  Assignment  of  Claims,  the 
assignee  shall  provide  the  EFT  information 
required  by  paragraph  (d)  of  this  clause  for 
the  assignee.  In  all  respects,  the  requirements 
of  this  clause  shall  apply  to  the  assignee  as 

if  it  were  the  Contractor.  EFT  information 
which  shows  the  ultimate  recipient  of  the 
transfer  to  be  other  than  the  Contractor,  in 
the  absence  of  a  proper  assignment  of  claims 
acceptable  to  the  Government,  is  incorrect 
EFT  information  within  the  meaning  of 
paragraph  (e)  of  this  clause. 

(j)  Payment  office  discretion.  If  the 
Contractor  does  not  wish  to  receive  payment 
by  EFT  methods  for  one  or  more  payments, 

a  request  may  be  submitted  to  the  designated 
payment  office  to  refrain  from  requiring  EFT 
information  or  using  the  EFT  payment 
method.  The  decision  to  grant  the  request  is 
solely  that  of  the  Government. 

(End  of  clause) 

52.232-01  Optional  information  for 
electronic  fund  transfer  payment 

As  prescribed  in  32.908(e),  insert  the 
following  clause: 
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OPTIONAL  INFORMATION  FOR 
ELECTRONIC  FUND  TRANSFER  PAYMENT 
(DATE) 

(a)  Method  of  payment.  After  the 
Contractor  provides  the  information 
described  in  paragraph  (d)  of  this  clause,  in 
accordance  with  paragraph  (b),  payments  by 
the  Government  under  this  contract, 
including  invoice  and  contact  financing 
payments,  may  by  made  by  check  or 
electronic  fund  transfer  (^nT)  at  the  option 
of  the  Government.  If  payment  is  made  by 
EFT,  the  Government  may,  at  its  option,  also 
forward  the  associated  payment  information 
by  electronic  transfer.  For  this  clause,  the 
term  EFT  includes  both  the  fund  transfer  and 
the  information  transfer. 

(b)  Contractor  consent.  (1)  If  the  Contactor 
is  willing  to  be  paid  by  EI^,  the  Contactor 
shall  provide  the  EFT  information  described 
in  paragraph  (d)  of  this  clause.  If  the 
Contactor  does  not  provide  the  EFT 
information,  this  clause  is  inoperative.  The 
Contactor  agrees  that,  after  providing  EFT 
information  in  accordance  with  this  clause, 
the  Contactor  cannot  withdraw  the 
Government’s  right  to  make  payment  by  EFT 
for  this  contact. 

(2)  If  the  Contactor  provides  EFT 
information  applicable  to  multiple  contacts, 
the  Contactor  shall  specifically  state  the 
applicability  of  this  EFT  information  in  terms 
acceptable  to  the  payment  office. 

(c)  Contractor’s  EFT  information.  Prior  to 
submission  of  the  first  request  for  payment 
(whether  for  invoice  or  contact  financing 
payment)  imder  this  contact,  for  which  the 
Contactor  desires  EFT  payment,  the 
Contactor  shall  provide  the  information 
required  to  make  contact  payment  by  EFT, 
as  described  in  paragraph  (d)  of  this  clause, 
directly  to  the  Government  payment  office 
named  in  this  contact.  If  more  than  one 
payment  office  is  named  for  the  contact,  the 
Contactor  shall  provide  a  separate  notice  to 
each  office.  In  the  event  that  the  EFT 
information  changes,  the  Contactor  shall  be 
responsible  for  providing  the  changed 
information  to  the  designated  payment 
office(s). 

(d)  Required  EFT  information.  The 
Govenunent  may  make  payment  by  EFT 
through  either  the  Automated  Clearing  House 
(ACH)  or  Federal  Reserve  System  wire 
transfer  at  the  Government’s  option.  The 
Contactor  shall  provide  the  following 
information  for  both  methods  in  a  form 
acceptable  to  the  designated  payment  office. 
The  Contactor  may  supply  this  data  for  this 
or  multiple  contacts  (see  paragraph  (b)  of 
this  clause). 

(1)  The  contact  number  to  which  this 
notice  applies. 

(2)  The  Contactor’s  name  and  account 
number  at  the  Contactor’s  financial  agent. 

(3)  The  signature,  title,  and  telephone 
number  of  the  Contactor  official  authorized 
to  provide  this  information. 


(4)  For  ACH  payment  only: 

(i)  Name,  address,  and  g-digit  Routing 
Transit  Number  of  the  Contactor’s  financial 
agent. 

(ii)  Contactor’s  account  number  and  the 
type  of  account  (checking,  saving,  or 
lockbox). 

(5)  For  Federal  Reserve  System  Wire 
Transfer  payments  only: 

(1)  Name,  address,  telegraphic  abbreviation, 
and  the  9-digit  Routing  Transit  Number  for 
the  Contactor’s  financial  agent, 

(ii)  If  the  Contactor’s  financial  agent  is  not 
directly  on-line  to  the  Federal  Reserve 
System’s  wire  transfer  network,  and  therefore 
not  the  receiver  of  the  wire  transfer  payment, 
the  Contactor  shall  also  provide  the  name, 
address,  and  9-digit  Routing  Transit  Number 
of  the  correspondent  financial  agent 
receiving  the  wire  transfer  payment. 

(e)  Suspension  of  payment:  (1) 
Notwithstanding  the  provisions  of  any  other 
clause,  if  after  receipt  of  the  Contactor’s  EFT 
information  in  accordance  with  paragraph  (b) 
of  this  clause,  the  EFT  information  is  found 
to  be  incorrect,  and  until  after  receipt  from 
the  Contactor  of  the  correct  EFT  information 
by  the  designated  payment  office:  (i)  the 
Government  is  not  required  to  make  any 
further  payment  under  this  contact;  and  (ii) 
any  invoice  or  contact  financing  request 
shall  be  deemed  not  to  be  a  valid  invoice  or 
contact  financing  request  as  defined  in  the 
Prompt  Payment  clause  of  this  contact. 

(2)  If  the  EFT  information  changes,  after 
submission  of  correct  EFT  information,  the 
Government  shall  begin  using  the  changed 
EFT  information  no  later  than  the  30th  day 
after  its  receipt.  However,  the  Contactor  may 
request  that  no  further  payments  be  made 
until  the  changed  EFT  information  is 
implemented  by  the  payment  office.  If  such 
suspension  would  result  in  a  late  payment 
under  the  Prompt  Payment  clause  of  this 
contact,  the  Contactor’s  request  for 
suspension  shall  extend  the  due  date  for 
payment  by  the  number  of  days  of  the 
suspension. 

(f)  Contractor  EFT  arrangements.  The 
Contactor  shall  designate  a  single  financial 
agent  capable  of  receiving  and  processing  the 
electronic  fund  transfer  and  associated 
electronic  payment  information  transfer, 
using  the  EFT  methods  described  in 
paragraph  (d)  of  this  clause.  The  Contactor 
shall  pay  all  fees  and  charges  for  receipt  and 
processing  of  transfers. 

(g)  Liability  for  uncompleted  or  erroneous 
transfers.  (1)  if  an  uncompleted  or  erroneous 
transfer  occurs  because  the  Government 
failed  to  use  the  Contractor-provided  EFT 
information  in  the  correct  manner,  the 
Government  remains  responsible  for  (i) 
making  a  correct  payment,  (ii)  paying  any 
prompt  payment  penalty  due,  and  (Hi) 
recovering  any  erroneously  directed  funds. 

(2)  If  an  uncompleted  or  erroneous  transfer 
occurs  because  Contactor-provided  EFT 


information  was  incorrect  at  the  time  of 
Government  release  of  the  EFT  payment 
transaction  instruction  to  the  Federal  Reserve 
system,  and: 

(1)  If  the  funds  are  no  longer  under  the 
control  of  the  payment  office,  the 
Government  is  deemed  to  have  made 
payment  and  the  Contactor  is  responsible  for 
recovery  of  any  erroneously  directed  funds, 
or 

(ii)  If  the  funds  remain  under  the  control 
of  the  payment  office,  the  Government 
retains  the  right  to  either  make  payment  by 
mail  or  suspend  the  payment  in  accordance 
with  paragraph  (e)  of  tffis  clause. 

(h)  EFT  and  prompt  payment.  (1)  A 
payment  shall  be  deemed  to  have  been  made 
in  a  timely  manner  in  accordance  with  the 
Prompt  Payment  clause  of  this  contact  if,  in 
the  Ehl'  payment  transaction  instruction 
given  to  the  Federal  Reserve  System,  the  date 
specified  for  settlement  of  the  payment  is  on 
or  before  the  prompt  payment  due  date, 
provided  the  specified  due  date  is  a  valid 
date  under  the  rules  of  the  Federal  Reserve 
System. 

(2)  When  payment  cannot  be  made  by  EFT 
because  of  incorrect  EFT  information 
provided  by  the  Contactor,  no  interest 
penalty  is  due  after  the  date  of  the 
uncompleted  or  erroneous  payment 
transaction,  provided  that  notice  of  the 
defective  EFT  information  is  issued  to  the 
Contactor  within  seven  days  after  the 
Government  is  notified  of  the  defective  EFT 
info]  nation. 

(i)  EFT  and  assignment  of  claims.  If  the 
Contactor  assigns  the  proceeds  of  this 
contact  as  provided  for  in  the  clause  at 
section  52.232-23,  Assignment  of  Claims,  the 
assignee  shall  provide  the  EFT  information 
required  by  paragraph  (d)  of  this  clause  for 
the  assignee.  In  all  respects,  the  requirements 
of  this  clause  shall  apply  to  the  assignee  as 

if  it  were  the  Contactor.  EFT  information 
which  shows  the  ultimate  recipient  of  the 
transfer  to  be  other  than  the  Contactor,  in 
the  absence  of  a  proper  assignment  of  claims 
acceptable  to  the  Government,  is  incorrect 
EFT  information  within  the  meaning  of 
paragraph  (e)  of  this  clause. 

(j)  Payment  office  discretion.  If  the 
Contactor  does  not  wish  to  receive  payment 
by  EFT  methods  for  one  or  more  payments, 

a  request  may  be  submitted  to  the  designated 
payment  office  to  refrnin  fix)m  requiring  EFT 
information  or  using  the  EFT  payment 
method.  The  decision  to  grant  the  request  is 
solely  that  of  the  Government. 

(End  of  clause) 

(FR  Doc.  95-24579  Filed  10-2-95;  8:45  am) 
BILUNO  CODE  6820-EP-M 
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DEPARTMENT  OF  AGRICULTURE 


Food  Safety  and  Inspection  Service 

[Docket  No.  95-042N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods; 
Subcommittee  Meeting 

The  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF),  Subcommittee  on  the 
Hazard  Analysis  and  Critical  Control 
Points  System  (HACCP),  will  hold  a 
meeting  on  October  10  and  11, 1995,  at 
the  National  Center  for  Food  Safety  and 
Technology,  Room  304,  6502  South 
'Archer  Road,  Summit-Argo,  Illinois 
60501,  (708)  563-1576.  The 
Subcommittee  will  meet  on  Tuesday, 
October  10,  from  12  p.m.  to  5  p.m.  and 
on  Wednesday,  October  11,  from  8:30 
a.m.  to  3  p.m. 

The  Subcommittee’s  work  is  under 
the  auspices  of  the  NACMCF  which 
provides  advice  and  recommendations 
to  the  Secretaries  of  Agriculture,  and 
Health  emd  Hiunan  Services  concerning 
the  development  of  microbiological 
criteria  by  which  the  safety  and 
wholesomeness  of  food  can  be  assessed. 
This  includes  criteria  pertaining  to 
microorganisms  that  indicate  whether 
food  has  been  processed  using  good 
manufacturing  practices.  The  Food 
Safety  and  Inspection  Service  has  asked 
the  NACMCF  to  review  and  consider 
modifications  to  the  NACMCF 
document  on  HACCP  which  was 
adopted  in  1992.  The  Subcommittee  has 
been  charged  with  conducting  the 
review  of  the  docmnent. 

The  Subcommittee  meeting  is  open  to 
the  public  on  a  space  available  basis. 
Interested  persons  may  file  comments 
prior  to  and  following  the  meeting. 
Comments  should  be  addressed  to;  Mr. 
Craig  Fedchock,  Advisory  Committee 
Specialist,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  311, 1255  22nd  Street 
NW.,  West  End  Court  Building, 


Washington,  DC  20250-3700. 

Comments  may  also  be  sent  to  Mr. 
Fedchock  on  FAX  No.  (202)  254-2530. 
Backgroimd  materials  are  available  for 
inspection  by  contacting  Mr.  Fedchock 
on  (202)  254-2517. 

Done  at  Washington,  DC,  on:  September 
27, 1995. 

Michael  R.  Taylor, 

Administrator. 

[FR  Doc.  95-24621  Filed  9-28-95;  4:02  pm] 
BILUNQ  CODE  3410-OM-P 

Forest  Service 

Appalachian  Power  Company 
Transmission  Line  Construction- 
Cloverdale,  VA,  to  Oceana,  WV; 

George  Washington  and  Jefferson 
National  Forests,  Appalachian  National 
Scenic  Trail,  the  New  River,  and  R.D. 
Bailey  Lake  Flowage  Easement  Land; 
Virginia  Counties  of  Botetourt, 

Roanoke,  Craig,  Montgomery,  Pulaski, 
Bland,  and  Giles  and  the  West  Virginia 
Counties  of  Monroe,  Summers,  Mercer, 
and  Wyoming 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice — ^revises  the 
publication  date  for  the  draft  and  final 
environmental  impact  statements; 
changes  the  name  of  the  responsible 
official  for  the  National  Park  Service 
and  provides  updated  information  on 
the  federal  agenices’  analysis. 

SUMMARY:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  on  a  proposed  action 
to  authorize  the  Appalachian  Power 
Company  to  construct  a  765,000-volt 
transmission  line  across  approximately 
twelve  miles  of  the  George  Washington 
and  Jefferson  National  Forests,  as  well 
as  portions  of  the  Appalachian  National 
Scenic  Trail,  the  New  River  (at 
Bluestone  Lake)  and  R.D.  Bailey  Lake 
Flowage  Easement  Land  (at  Guyandotte 
River). 

The  federal  agencies  identified  a 
study  area  in  which  alternatives  to  the 
proposed  action  were  developed.  The 
study  area  includes  land  located  in  the 
Virginia  counties  of  Botetourt,  Roanoke, 
Craig,  Montgomery,  Pulaski,  Bland  and 
Giles  and  the  West  Virginia  counties  of 
Monroe;  Summers,  Mercer  and 
Wyoming. 

The  Appalachian  Power  Company 
proposal  involves  federal  land  under  the 
administrative  jurisdiction  of  the  USDA 


Forest  Service  (George  Washington  and 
Jefferson  National  Forests),  the  USDI 
National  Park  Service  (Appalachian 
National  Scenic  Trail)  and  the  US  Army 
Corps  of  Engineers  (New  River  and  R.D. 
Bailey  Lake  Flowage  Easement  Land). 

The  Forest  Service  is  the  lead  agency 
and  is  responsible  for  the  preparation  of 
the  environmental  impact  statement. 

The  National  Park  Service  and  the  US 
Army  Corps  of  Engineers  are 
cooperating  agencies  in  accordance  with 
40  CFR  1501.6. 

In  initiating  and  conducting  the 
analysis  the  federal  agencies  are 
responding  to  the  requirements  of  their 
respective  permitting  processes  and  the 
need  for  the  Appalachian  Power 
Company  to  cross  federal  lands  with  the 
proposed  transmission  line. 

The  Forest  Service  additionally  will 
assess  how  the  proposed  transmission 
line  conforms  to  the  direction  contained 
in  the  Jefferson  National  Forest’s  Land 
and  Resource  Management  Plan 
(LRMP).  Changes  in  the  LRMP  could  be 
required  if  the  transmission  line  is 
authorized  across  the  George 
Washington  and  Jefferson  National 
Forests. 

The  total  length  of  the  electric 
transmission  line  proposed  by  the 
Appalachian  Power  Company  is 
approximately  115  miles. 

The  Notice  of  Intent  for  the  proposed 
action  was  published  in  the  Federal 
Register  on  November  21, 1991  (56  FR 
58677-58679).  The  Notice  was  revised 
on  March  13, 1992  (57  FR  8859),  April 
24, 1992  (57  FR  15049),  June  16, 1993 
(58  FR  33248-33250)  June  21, 1994  (59 
FR  31975-31978)  and  June  9, 1995  (60 
FR  30511-30514). 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Bergmann,  Forest  Service  Project 
Coordinator,  George  Washington  and 
Jefferson  National  Forests,  5162 
Valleypointe  Parkway,  Roanoke, 
Virginia,  24019/(540)  265-6005. 

TO  PROVIDE  COMMENTS  TO  THE  FEDERAL 
AGENCIES:  Write  to  the  George 
Washington  and  Jefferson  National 
Forests,  Attn:  Transmission  Line 
Analysis,  5162  Valleypointe  Parkway, 
Roanoke,  Virginia,  24019. 

SUPPLEMENTARY  INFORMATION:  The 
Appalachian  Power  Company  submitted 
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an  application  to  the  Jefferson  National 
Forests  (the  name  cheinged  in  1995)  for 
authorization  to  construct  a  765,000-volt 
electric  transmission  line  across 
approximately  twelve  miles  of  the 
National  Forest.  Portions  of  the 
Appalachian  National  Scenic  Trail,  the 
New  River  (at  Bluestone  Lake),  and  R.D. 
Bailey  Lake  Flowage  Easement  Land  (at 
Guyandotte  River)  would  also  be 
crossed  by  the  proposed  transmission 
line. 

Studies  conducted  by  the 
Appalachian  Power  Company  and 
submitted  to  the  Virginia  State 
Corporation  Commission,  as  part  of  its 
application  and  approval  process, 
indicate  a  need  to  reinforce  its  extra 
high  voltage  transmission  system  by  the 
mid-to-late  1990s  in  order  to  maintain  a 
reliable  power  supply  for  projected 
demands  within  its  service  territory  in 
central  wd  western  Virginia  and 
southern  West  Virginia. 

A  study  to  evaluate  potential  route 
locations  for  the  proposed  transmission 
line  was  prepared  for  the  Appalachian 
Power  Company  through  a  contract  with 
Virginia  Polytechnic  Institute  and  State 
University  (VPI)  and  West  Virginia 
University  (WVU).  The  information 
gathered  by  VPI  and  WVU,  along  with 
other  information  collected  during  the 
analysis  process,  will  be  utilized  in  the 
preparation  of  the  environmental  impact 
statement.  Information  about  the 
transmission  line  approval  is  available 
from  the  George  Washington  emd 
Jefferson  National  Forests. 

The  decisions  to  be  made  following 
the  environmeptal  analysis  are  whether 
the  Forest  Service,  the  National  Park 
Service,  and  the  US  Army  Corps  of 
Engineers  will  authorize  Appalachian 
Power  Company  to  cross  the  George 
Washington  and  Jefferson  National 
Forests,  the  Appalachian  National 
Scenic  Trail,  and  the  New  River  and 
R.D.  Bailey  Lake  Flowage  Easement 
Land,  respectively,  with  the  proposed 
765,000-volt  transmission  line  and,  if 
so,  imder  what  conditions  a  crossing 
would  be  authorized. 

In  preparing  the  environmental 
impact  statement  a  range  of  routing 
alternatives  will  be  considered  to  meet 
the  purpose  and  need  for  the  proposed 
action.  A  no  action  alternative  will  also 
be  analyzed.  Under  the  no  action 
alterantaive  APCO  would  not  be 
authorized  to  cross  the  George 
Washington  and  Jefferson  National 
Forests,  the  Appalachian  National 
Scenic  Trail,  the  New  River  or  R.D. 
Bailey  Lake  Flowage  Easement  Land. 
The  alternatives  developed  by  VPI  and 
WVU  also  be  considered. 

In  July  of  1994,  the  federal  agencies 
identified  a  number  of  alternatives  to 


Vol.  60,  No.  191  /  Tuesday,  October 


the  proposed  action  in  the  Virginia 
cmmtries  of  Botetourt,  Roanoke,  Craig, 
Montgomery,  Pulaski,  Bland,  and  Giles 
and  the  West  Virginia  coimtries  of 
Monroe,  Summers  and  Mercer.  These 
alternative  corridors  were  modified  by 
the  federal  agencies  in  May  of  1995.  A 
pubUc  comment  period  was  afforded  by 
the  federal  agencies  on  these  alternative 
corridor  modifications  between  May  25 
and  June  30, 1995. 

The  federal  analysis  will  include  an 
analysis  of  the  effects  of  the  proposed 
transmission^  fine  along  the  entire 
proposed  route  as  well  as  all  alternative 
routes  which  are  considered  in  detail. 

The  significant  issues  identified  for 
the  federal  analysis  are  listed  below: 

— The  construction  and  maintenance  of 
the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  (1)  affect  soil  productivity  ’ 
by  increasing  soil  compaction  and 
erosion;  (2)  affect  geologic  resources 
(karst  areas,  Peters,  Lewis,  Potts 
Mountains,  Arnolds  Knob)  and 
unique  geologic  features  like  caves 
through  blasting,  earthmoving  or 
construction  machinery  operations; 
and  (3)  result  in  imstable  structural 
conditions  due  to  the  placement  of 
the  towers. 

— ^The  construction  and  maintenance  of 
the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  (1)  degrade  surface  and 
ground  water  quality  due  to  the 
application  of  herbicides;  (2)  degrade 
surface  and  groimd  water  qutdity 
because  of  sedimentation  resulting 
fi'om  soil  disturbance  and  vegetation 
removal;  (3)  reduce  the  quantity  of 
ground  and  spring  water  due  to  the 
disturbance  of  aquifers  resulting  fi:om 
blasting,  earthmoving  or  construction 
machinery  operation;  and  (4) 
adversely  affect  the  conunercial  use  of 
grormd  and  surface  waters  due  to 
herbicide  contamination  and 
sedimentation. 

— ^The  construction  and  maintenance  of 
the  765kV  transmission  fine  and  the 
associated  access  roads  and  right-of- 
way  may  affect  existing  cultural 
resom-ces,  and  historic  structxnes  and 
districts  through  the  direct  effects  of 
the  construction  and  maintenance 
activities  and  by  changing  the  existing 
resource  setting. 

— ^The  operation  emd  maintenance  of  the 
765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  adversely  affect  hirnian 
health  though  (1)  direct  and  indirect 
exposure  to  herbicides  and  (2) 
exposure  to-electromagnetic  fields 
and  induced  voltage. 

— ^The  construction  of  the  765kV 
transmission  line  may  adversely  affect 
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the  safety  of  those  operating  aircraft  at 
low  altitudes  or  from  airports  located 
near  the  transmission  line. 

—The  operation  of  the  765kV 
transmission  line  may  (1)  adversely 
affect  communications  by  introducing 
a  source  of  interference;  (2)  increase 
noise  levels  for  those  in  close 
proximity  to  the  line. 

— TTie  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may  (1) 
adversely  affect  trails  (including  the 
Appalachian  Trail)  and  trail  facilities 
by  facilitating  vehicle  access  through 
new  road  construction  and  the 
upgrading  of  existing  roads;  and  (2) 
reduce  h^er  safety  by  facilitating 
vehicle  access  to  remote  trail 
locations. 

— The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may 
affect  hunting,  fishing,  hiking, 
camping,  boating  and  birding 
opportunities  and  experiences 
because  (1)  the  setting  in  which  these 
pursuits  take  place  may  be  altered; 
and  (2)  the  noise  associated  with  the 
operation  of  the  line  may  detract  from 
the  backcoimtry  or  recreation 
experience.* 

— ^The  construction  and  operation  of  the 
765kV  transmission  Une  and  the 
associated  access  roads  and  right-of- 
way  may  affect  local  communities  by 
(1)  reducing  the  value  of  private  lends 
adjacent  to  the  line;  (2)  decreasing  tax 
revenues  due  to  the  reduction  in  land 
value;  and  (3)  influencing  economic 
growth,  industry  siting,  and 
emplo5mient. 

— ^The  construction,  operation  and 
meuntenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may  (1) 
conflict  with  management  direction 
contained  in  resource  management 
plans  and  designations;  (2)  affect  the 
uses  that  presently  occur  on  and 
adjacent  to  the  proposed  right-of-way; 
(3)  affect  the  wild,  scenic  and/or 
recreational  qualities  of  the  New 
River;  (4)  £tffect  sensitive  land  uses 
like  schools,  chinches,  and 
community  facilities;  (5)  affect  the 
cultural  attachment  residents  feel 
toward  Peters  Mountain;  and  (6)  affect 
the  scenic  and/or  recreational 
qualities  of  the  Appalachian  National 
Scenic  Trail  (Appalachian  Trail). 

— ^The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  emd  right-of-way  may 
adversely  affect  the  visual  attributes 
of  the  area  because  the  line,  the 
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associated  right-of-way,  and  access 
roads  may  (1)  alter  the  existing 
landscape;  and  (2)  conflict  with  the 
standards  established  for  scenic 
designations. 

— ^The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may 
affect  wildlife,  plant  and  aquatic 
populations,  habitat  and  livestock 
bemuse  (1)  habitats  are  created, 
changed  or  eliminated;  (2)  herbicides 
are  used  and  herbicides  may  be  toxic; 
(3)  the  transmission  line  presents  a 
flight  hazard  to  birds;  (4) 
electromagnetic  fields  and  induced 
voltage  may  be  injurious. 

— ^The  construction  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may 
have  a  disproportionately  high  and 
adverse  human  health  or 
environmental  effects  on  minority  and 
low  income  populations  as  indicated 
in  Executive  Order  12898. 

— ^The  construction  and  operation  of  the 
765kV  transmission  fine  may 
adversely  affect  astronomic^ 
observation  activities  at  the  Martin 
Observatory  (VPI)  due  to  the 
introduction  of  obstructions  to  the  sky 
(lines  and  towers),  the  introduction  of 
Ught  from  coronal  discharge,  and  the 
disruption  of  sensitive  electronic 
equipment  by  electromagnetic  fields. 

— ^The  construction  and  operation  of  the 
765kV  transmission  line  may 
adversely  affect  seismological 
observation  activities  at  the  VPI 
seismic  stations  located  near  Forest 
Hill  and  Potts  Moimtain. 

— ^The  construction  and  maintenance  of 
the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  affect  the  cultural 
attachment  that  residents  have  for  the 
valley  between  Blacksburg  and 
Catawba,  Craig  Coimty,  Mercer 
Coimty  and  portions  of  Montgomery 
County.  This  issue  was  expanded  to 
include  Giles  County. 

The  following  permits  and/or  Ucenses 

would  be  required  to  implement  the 

proposed  action: 

— Certificate  of  Public  Convenience  and 
Necessity  (Virginia  State  Corporation 
Commission) 

— Certificate  of  Public  Convenience  and 
Necessity  (West  Virginia  PubUc 
Service  Commission) 

— Special  Use  Authorization  (Forest 
Service) 

— Right-of-Way  Authorization  (National 
Park  Service) 

— Section  10  Permit  (US  Army  Corps  of 
Enmneers) 

— Ri^t-of-Way  Easement  (US  Army 
Corps  of  Engineers) 


— Consent  to  Easement  (US  Army  Corps 
of  Engineers) 

Other  authori2:ations  may  be  required 
fit>m  a  variety  of  Federal  and  State 
agencies. 

PubUc  participation  will  occur  at 
several  points  during  the  federal 
analysis  process.  The  first  point  in  the 
analysis  was  the  scoping  process  (40 
CFR  1501.7).  The  Forest  Service 
obtained  information,  comments,  and 
assistance  firom  Federal,  State  and  local 
agencies,  the  proponent  of  the  action, 
and  other  individuals  or  organizations 
who  are  interested  in  or  affected  by  the 
electric  transmission  line  proposal.  This 
input  will  be  utiUzed  in  the  preparation 
of  the  draft  environmental  impact 
statement.  The  scoping  process 
included,  (1)  identifying  potential 
issues,  (2)  identifying  issues  to  be 
analyzed  in  depth,  (3)  eliminating 
insignificant  issues  or  those  whi(±  have 
been  covered  by  a  relevant  previous 
environmental  analysis. 

PubUc  participation  was  soUcited 
through  contracts  with  known 
interested  and/or  affected  groups,  and 
individuals;  news  releases;  direct 
mailings;  and/or  newspaper 
advertisements.  PubUc  meetings  were 
also  held  to  hear  comments  concerning 
the  Appalachian  Power  Company 
proposal  and  to  develop  the  significant 
issues  to  be  considered  in  the  analysis. 

A  similar  process  of  public 
involvement  was  implemented  by  the 
federal  agencies  for  the  Preliminary 
Alternative  Corridors  annoimced  in  July 
of  1995. 

Other  pubUc  participation 
opportunities  will  be  provided 
throughout  the  federal  analysis  process. 

The  Forest  Service  routinely 
publishes  newsletters  describing  various 
aspects  of  the  federal  agencies  analysis 
of  the  transmission  Une  proposal.  The 
next  newsletter  is  scheduled  for 
pubUcation  in  October  of  1995  and  will 
include  a  revision  to  alternative 
corridors  currently  being  considered  by 
the  federal  agencies. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  pubUc  review  by 
April  12, 1996.  This  revises  the  October 
20, 1995  date  previously  annoimced.  At 
that  time,  EPA  will  publish  a  notice  of 
availability  of  the  draft  environmental 
impact  statement  in  the  Federal 
Register.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  90  days  fi-om  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

Reviewers  needed  to  be  aware  of 
several  court  rulings  related  to  pubUc 


participation  in  the  environmental 
impact  statement  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentious. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  rais^ 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
aveulable  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  ^e  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
QuaUty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
three  federal  agencies  in  preparing  the 
final  environmental  impact  statement. 
The  federal  agencies  have  decided  to 
await  the  decisions  of  the  Virginia  State 
Corporation  Commission  and  the  West 
Virginia  PubUc  Service  Commission  on 
the  Appalachian  Power  Company 
proposal  before  publishing  the  final 
environmental  impact  statement.  It  is 
not  known  when  ^e  two  Commission’s 
will  issue  their  decisions.  When  these 
decisions  are  made  the  federal  agencies 
will  announce  the  pubUcation  date  of 
-  the  final  environmental  impact 
statement. 

The  responsible  officials  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
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in  the  final  environmental  impact 
statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  the  proposal  to  cross 
federal  lan^  with  a  765,000-volt 
transmission  line.  The  responsible 
officials  will  document  their  decisions 
and  reasons  for  their  decisions  in  a 
Record  of  Decision. 

The  responsible  official  for  the  Forest 
Service  is  William  E.  Damon,  Dr.,  Forest 
Supervisor,  George  Washington  and 
Jefferson  National  Forests,  5162 
Valleypointe  Parkway,  Roanoke, 
Virginia,  24019.  The  responsible  official 
for  the  National  Park  Service  is  changed 
from  Don  King  to  Pamela  Underhill, 
Acting  Project  Manager,  Appalachian 
National  Scenic  Trail,  National  Park 
Service,  Harpers  Ferry  Center,  Harpers 
Ferry,  West  Virginia  25425.  The 
responsible  official  for  the  the  US  Army 
Corps  of  Engineers  in  West  Virginia  is 
Colonel  Richard  Jemiola,  US  Army 
Corps  of  Engineers,  Huntington  District, 
508  8th  Street,  Himtington,  West 
Virginia  25701-2070.  The  responsible 
official  for  the  US  Army  Corps  of 
Engineers  in  Virginia  is  Colonel  Andrew 
M.  Perkins,  Jr.,  US  Army  Corps  of 
Engineers,  Norfolk  District,  803  Front 
Street,  Norfolk,  Virginia  23510. 

Dated  September  25, 1995. 

William  E.  Damon,  Jr., 

Forest  Supervisor,  George  Washington  and 
Jefferson  National  Forests. 

[FR  Doc.  95-24476  Filed  10-2-95;  8:45  am] 
BH.LINQ  CODE  3410-11-M 


Klamath  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,JJSDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on 
October  23  and  October  24, 1995  at  the 
Weaverville  Victorian  Inn  Conference 
Room,  1709  Main  Street,  Weaverville, 
California.  The  meeting  will  begin  at  10 
a.m.  on  October  23  and  adjourn  at  5 
p.m.  The  meeting  will  reconvene  at  8 
a.m.  on  October  24  and  continue  tmtil 
4  p.m.  Agenda  items  to  be  covered 
include:  (1)  Research  and  monitoring' 
activities  in  the  Province;  (2)  salvage 
activities  discussion;  (4)  watershed 
selection  criteria  for  setting  priorities 
and  status  of  completed  and  planned 
analyses;  and  (5)  a  pubUc  comment 
period.  All  PAC  meetings  are  open  to 
the  public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Anderson,  USDA,  Kleunath  National 
Forest,  at  1312  Fairlane  Road,  Yreka, 


California  96097;  telephone  916-842- 
6131,  (FTS)  700-467-1300. 

Dated:  September  27, 1995. 

Robert  J.  Anderson, 

Land  Management  Planning  Staff  Officer. 
IFR  Doc.  95-24517  Filed  10-2-95;  8:45  am] 
BU.LINQ  CODE  3410-11-M 


Southwest  Oregon  Provincial 
interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
October  19, 1995  at  J.  Herbert  Stone 
Nursery  in  Central  Point,  Oregon.  The 
meeting  will  begin  at  8  a.m.  and 
continue  until  4  p.m.  Agenda  items  to 
be  covered  include:  (1)  ‘ 

Recommendations  for  revising  the 
standards  and  guides  for  large  woody 
material;  (2)  Local  area  issues 
presentation;  (3)  Public  forum.  All 
Province  Advisory  committee  meetings 
are  open  to  the  public,  interested 
citizens  are  encouraged  to  attend;  (4) 
Province  ecosystem  overview;  (5)  Rogue 
River  National  Forest  ecosystem 
monitoring  framework  presentation  and 
Northwest  Forest  Plan  proposed 
effectiveness  monitoring  strategy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chudc  Anderson,  Province  Advisory 
Committee  staff,  USDA,  Rogue  River 
National  Forest,  P.O.  Box  520,  Medford, 
Oregon  97501,  503-858-2322. 

Dated:  September  26, 1995. 

James  T.  Gladen, 

Forest  Supervisor. 

[FR  Doc.  95-24547  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  3410-11-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Freedom  of  Information  Act  Statement 
of  Organizations,  Functions,  and 
Authority  Delegations 

AGENCY:  Assassination  Records  Review 
Board. 

ACTION:  Notice. 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  is  issuing 
the  following  notice  in  accordance  with 
the  affirmative  disclosure  provisions  of 
the  Freedom  of  Information  Act  (FOIA). 
The  FOIA  requires  each  Federal  agency 
to  publish  in  the  Federal  Register  a 
statement  of  its  organizations  and 
functions. 


This  notice  provides  a  brief  history  of 
the  Review  Board,  describes  the 
organization  of  the  Review  Board,  and 
identifies  the  primary  responsibilities  of 
the  Review  Board. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  Jeremy  Gunn,  Acting  General 
Counsel,  Assassination  Records  Review 
Board,  600  E  Street,  NW.,  2nd  Floor, 
Washington,  DC.  20530. 

SUPPLEMENTARY  INFORMATION:  Congress 
conceived  of  the  Assassination  Records 
Review  Board  (Review  Board)  as  an 
independent  Federal  agency  to  oversee 
the  identification  and  release  of  records 
related  to  the  assassination  of  President 
John  F.  Kennedy.  President  Bush  signed 
into  law  The  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  (1992)  (JFK  Act)  in 
October,  1992,  and  President  Clinton 
appointed  the  five  members  of  the 
Review  Board.  The  Review  Board 
members  were  sworn  in  on  April  11, 
1994,  after  confirmation  by  the  Senate. 

The  JFK  Act  gives  the  Review  Board 
the  authority  to  identify,  secure,  and 
make  available  all  records  related  to  the 
assassination  of  President  Kennedy.  The 
Act  provides  that  “[a]  11  Government 
records  concerning  the  assassination  of 
President  John  F.  Kennedy  should  carry 
a  presumption  of  immediate 
disclosure.”  The  Act  mandates  that  all 
assassination  records  be  housed  in  a 
single  collection  at  the  National 
An^ves  and  Records  Administration 
(NARA). 

The  Review  Board  oversees  a  larger 
process  of  agency  record  review  and 
release  estabUshed  by  the  JFK  Act.  The 
Act  requires  all  Federal  agencies  to 
identify  records  in  their  possession  that 
may  relate  to  the  assassination  and  to 
determine  whether  such  records  may  be 
disclosed  immediately  or  whether  the 
agency  will  ask  the  Review  Board  to 
postpone  release  of  the  information.  The 
Review  Board  then  evaluates  all  agency 
decisions  to  postpone  the  release  of 
records.  The  Act  allows  the  Review 
Bo{ird  to  sustain  Federal  agencies’ 
requests  for  postponements  only  if  the 
information  at  issue  falls  into  defined 
categories,  such  as  national  security, 
intelligence  gathering,  and  privacy, 
provided  the  agency  provides  the 
Review  Board  “clear  and  convincing 
evidence”  of  some  harm  that  outweighs 
the  public  interest  in  disclosure.  Once 
the  Review  Board  completes  its  review 
of  agency  recommendations  for 
postponemenf,  all  records,  including 
those  that  have  postponed  release  dates, 
will  be  transferred  to  the  National 
Archives  for  inclusion  in  the  John  F. 
Kennedy  Assassination  Record 
Collection.  The  JFK  Act  requires  that  all 
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assassination  records  be  released  by  the 
year  2017,  with  the  exception  of  records 
that  the  President  of  the  United  States 
certifies  for  continued  postponement 
after  that  point. 

The  Review  Board  will  seek  lo 
identify  and  secure  assassination 
records  held  by  Federal,  state,  and  local 
governments  as  well  as  records  held  by 
private  entities. 

The  Senate  report  on  the  JFK  Act 
states  that  “the  imderlying  principles 
guiding  the  legislation  are 
independence,  public  confidence, 
efficiency,  and  cost  effectiveness.”  In 
order  to  achieve  these  objectives,  the 
Act  gives  the  Review  Board  the  specific 
powers  to:  (1)  Direct  Government  offices 
to  provide  identification  aids  and 
orgemize  assassination  records;  (2)  direct 
Government  offices  to  transmit 
assassination  records  to  the  National 
Archives;  (3)  obtain  assassination 
records  that  have  been  identified  and 
organized  by  a  Government  office;  (4) 
dii^t  Government  offices  to  investigate 
the  facts,  additional  information, 
records,  or  testimony  firom  individuals 
which  the  Review  Board  has  reason  to 
believe  is  required;  (5)  request  the 
Attorney  General  to  subpoena  private 
persons  to  compel  testimony,  records, 
and  other  relevant  information;  (6) 
require  any  Government  office  to 
account  in  writing  for  the  destruction  of 
any  records  relating  to  the  assassination 
of  President  Kennedy;  (7)  receive 
information  from  the  public  regarding 
the  identification  and  public  disclosure 
of  assassination  records;  and  (8)  hold 
hearings,  administer  oaths,  and 
subpoena  witnesses  and  documents. 

The  Review  Board  is  currently 
supported  by  a  senior  staff  consisting  of 
an  l^ecutive  Director,  an  Associate 
Director  for  Communications,  an 
Associate  Director  for  Administration, 
and  an  Associate  Director  for  Research 
and  Analysis,  who  is  also  serving  as 
Acting  General  Coimsel.  In  addition  to 
the  senior  staff,  the  Review  Board  has 
hired  a  Chief  Investigator,  fourteen 
analysts,  five  administrative  support 
personnel,  an  investigator,  and  a  part- 
time  computer  specialist. 

Activities  of  the  Review  Boeud  are 
carried  out  through  the  operation  of  a 
central  office  located  in  Washington, 
D.C.  The  Review  Board’s  office  is 
located  at  600  E  Street  NW.,  2nd  Floor, 
Washington,  EX3  20530. 

The  Review  Board  has  until  October 
1, 1996,  to  fulfill  its  mandate,  plus  an 
additional  year  at  the  Review  Board’s 
discretion  to  complete  its 
responsibilities. 

The  Review  Board  issues  this  notice 
in  accordance  with  the  affirmative 


disclosiu  3  provisions  of  the  FOIA,  at  5 
U.S.C.  552(a)(1). 

Dated:  September  27, 1995. 

David  G.  Marwell,  \ 

Executive  Director. 

[FR  Doc.  95-24507  Filed  10-2-95;  8:45  am) 
BILLING  CODE  6118-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Reiated  Equipment 
Technicai  Advisory  Committee;  Notice 
of  Partiaiiy  Ciosed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  October  24, 

1995,  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

General  Session 

1.  Opening  remarks  by  the  Chairmen. 

2.  Presentation  of  public  papers  or 
comments. 

3.  Report  on  status  of  New  Forum 
negotiations. 

4.  Report  on  status  of  Export 
Administration  Regulations  (EAR) 
reform. 

5.  Update  on  issues  regarding 
developmental  aircraft. 

6.  Presentation  on  Iran  Safety  of  Flight 
licensing  procedures  (Treasury). 

7.  Discussion  on  futrire  Committee 
activity. 

8.  Election  of  new  Chairman. 
Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
deaUng  with  the  U.S,  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  emd  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forweird 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAC  Unit/OAS/EA  Room 


3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  22, 
1994,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  For  further  information  or  copies  of 
the  minutes  cedi  (202)  482-2583. 

Dated:  September  27, 1995. 

Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc.  95-24513  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  351IM)T-M 


Foreign*Trade  Zones  Board 
[Docket  55-05] 

Foreign-Trade  Zone  26— Atlanta, 
Georgia;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Boeud  (the 
Board)  by  the  Georgia  Foreign-Trade 
Zone,  Inc.,  grantee  of  Foreign-Trade 
Zone  26,  requesting  authority  to  expand 
its  zone  in  the  Atlanta,  Georgia  area, 
within  the  Atlanta  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  September  22, 1995. 

FTZ  26  was  approved  on  January  17, 
1977  (Board  Order  115,  42  FR  4186, 1/ 
24/77)  and  reorganized  on  April  18, 
1988  (Board  Order  381,  53  FR  15254,  4/ 
28/88).  The  general-purpose  zone 
currently  consists  of  a  275-acre  site 
adjacent  to  Hartsfield  Atlanta 
International  Airport  (HAIA)  in  Clayton 
and  Fulton  Coimties,  Georgia. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  three  separate  jet  fuel 
storage  and  distribution  facilities  (9.7 
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acres)  at  HAIA:  the  Atlecon  Fuel 
Garporatioufuel  facility  (3  tanks,  1.7 
acres);  the  Epsilon  Trading,  Inc.  fuel 
faciUty  flO  tanks,  5.7  acres);  and,  the 
Airport  Group  International,  Inc. 
(formerly  Lockheed  Air  Terminal,  Inc.) 
fuel  facility  (2  tanks,  2.3  acres).  The 
facihties  include  undergroimd  fuel 
transmission  lines,  hydrant  lines  and 
associated  piunps,  valves,  meters  and 
other  equipment.  Atlecon  is  a 
consortium  of  airlines  that  operate 
international  flights  at  the  airport. 

Epsilon  Trading,  Inc.  is  a  subsidiary  of 
Delta  Air  Lines,  Inc.,  and  the  Airport 
Group  International,  Inc.  is  a  subsidiary 
of  Lockheed  Martin  Corporation.  All 
carriers  are  permitted  to  utilize  these 
systems  pursuant  to  a  uniformly  applied 
fee  structure. 

Zone  procedures  will  provide 
Customs  duty-free  treatment  for  jet  fuel 
used  in  international  flights.  Some  of 
the  jet  fuel  will  come  from  domestic  oil 
refineries  operating  imder  FTZ 
procedmres. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by-case  basis. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Pubhc  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  December  4, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  dining  the  subsequent 
15-day  period  (to  December  18, 1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office,  Plaza  Square  North,  Suite  310, 
4360  Chamblee  Dimwoody  Road, 
Atlanta,  Georgia  30341 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  September  27, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-24598  Filed  10-2-95;  8:45  am] 
BILUNO  CODE  SSIO-OS-P 


[Docket  A(32b1)-18-«5] 

ForeigrvTrade  Zone  172— Oneida 
County,  NY  Request  for  Manufacturing 
Authority  for  Low  Complexity 
Manufacturing  Group,  Inc.  (Copier, 

Laser  Printer  Components) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Oneida,  New 
York,  grantee  of  FTZ  172,  pursuant  to 
§  400.32(b)(1)  of  the  Board’s  regulations 
(15  CFR  Part  400),  requesting  authority 
on  behalf  of  Low  Complexity 
Manufacturing  Group,  Inc.  (wholly- 
owned  subsidiary  of  Xerox  Corporation) 
(LCMG),  to  manufacture  certain  copier 
and  laser  printer  components  under 
zone  procedures  within  FTZ  172.  It  was 
formally  filed  on  September  20, 1995. 

The  FTZ  Board  approved  subzone 
status  for  the  Xerox  Corporation  in 
Webster,  New  York,  in  1983  (Subzone 
23A,  Board  Order  220,  48  FR  35479,  8/ 
4/83;  grant  transferred  to  FTZ  141  as 
Subzone  141B  on  12/27/90,  Board  Order 
498,  56  FR  675. 1/8/91).  In  1988,  Xerox 
was  authorized  to  manufacture  laser 
printers  in  the  subzone  (Doc.  13-88,  7/ 
29/88).  In  1993,  Xerox  started  up 
production  (similar  to  existing 
production  activities  at  the  Xerox 
Webster  Subzone  141B)  of  certain  copier 
and  laser  printer  components  to  LCMG, 
which  operates  a  facility  within  FTZ 
172.  This  activity  had  been  conducted 
under  zone  procedures  within  FTZ  SZ 
141B,  and  authority  is  now  being  sought 
to  use  zone  procedures  for  this  activity 
at  FTZ  172. 

The  LCMG  facility  in  FTZ  172  is 
currently  used  for  the  manufacture  and 
remanufacture  of  copier  and  laser 
printer  cartridge  replacement  units  and 
related  components.  Certain  materials 
would  be  sourced  from  abroad, 
including:  trim  blade  assembly,  corotron 
wire  assembly,  magnetic  roller,  charge 
scorotron  assembly,  screws,  washers, 
springs,  gears,  photoreceptors,  filters, 
packaging,  bearings,  and  toner  (duty 
rates:  0-8.1%).  The  finished 
subassemblies  include  printer  cartridges 
with  and  without  toner  fill,  mag  roll 
assemblies,  and  copy  machine 
subassembUes  with  photoreceptor. 

Zone  procedures  would  exempt 
LCMG  from  Customs  duty  pa3anents  on 
the  foreign  materials  used  in  export 
manufacture.  On  domestic  shipments, 
LCMG  would  be  allowed  to  choose  the 
duty  rates  that  apply  to  finished 
cartridges  and  assembfies  (0-3.5%) 
instead  of  the  rates  that  would 
otherwise  apply  to  the  foreign  materials 
(0-8.1%).  TTie  application  indicates  that 
zone  procedures  for  this  activity  would 


contribute  to  the  company’s  overall 
international  competitiveness. 

Public  comments  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  of  their 
receipt  is  November  2, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  November  17, 1995. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secret^,  Foreign-Trade  Zones  Board, 
Room  3716,  U.S.  Department  of 
Commerce,  14th  &  Pennsylvania 
Avenue,  NW,  Washington,  DC  20230. 

Dated:  September  26, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-24597  Filed  10-2-95;  8:45  am] 
BiLUNQ  CODE  3510-O&-P 


International  Trade  Administration 

[A-307-801;  C-307-802] 

Aluminum  Sulfate  From  Venezuela, 
Revocation  of  the  Antidumping  and 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  revocation  of 
antidumping  and  countervailing  duty 
orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping  and 
countervailing  duty  orders  on 
aluminum  sulfate  from  Venezuela 
because  the  orders  are  no  longer  of  any 
interest  to  domestic  interested  parties. 
EFFECTIVE  DATE:  October  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Rosenbaum  or  Michael 
Panfeld,  Office  of  Antidumping 
Compliance  (telephone:  (202)  482- 
0198),  or  Brian  Albright,  Office  of 
Countervailing  Compliance  (telephone: 
(202)  482-2786),  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order  if  the  Secretary  concludes  that  the 
order  is  no  longer  of  interest  to  domestic 
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interested  parties.  We  conclude  that 
there  is  no  interest  in  an  antidumping 
or  countervailing  duty  order  when  no 
interested  party  has  requested  an 
administrative  review  for  five 
consecutive  review  periods  and  no 
domestic  interested  party  objects  to 
revocation  (19  CFR  §  353.25(d)(4)(iii) 
and  355.25(d)(4)(iii)). 

On  November  25, 1994,  the 
Depeulment  published  in  the  Federal 
Register  (59  FR  60604  &  60608)  its 
notices  of  intent  to  revoke  the 
antidumping  duty  order  (December  15, 
1989)  and  the  countervailing  duty  order 
(December  19, 1989)  on  aluminum 
sulfate  fi'om  Venezuela.  Additionally,  as 
required  by  19  CFR  §  353.25(d)(4)(ii) 
and  355.25(d)(4)(ii),  the  Department 
served  written  notice  of  its  intent  to 
revoke  these  orders  on  each  domestic 
interested  party  on  the  service  list. 
Domestic  interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportxmity  to  submit  their 
comments  not  later  than  the  last  day  of 
the  anniversary  month. 

In  these  cases,  we  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  as 
discussed  below,  no  domestic  interested 
party,  as  defined  under  §  353.2(k)(3), 
(k)(4),  (k)(5),  or  (k)(6)  and  355.2(i)(3), 
(i)(4),  (i)(5),  or  (i)(6)  of  the  Department’s 
regulations,  has  expressed  opposition  to 
revocation.  Section  771(4)(A)  of  the  Act 
defines  “industry”  generally  as 
domestic  producers  of  the  like  product. 
Likewise,  the  regulations  define 
domestic  interested  parties  as  producers 
of  the  like  product  in  the  United  States 
(i.e.,  the  industry),  as  well  as  U.S.  sellers 
(non-retail)  of  the  industry’s  products 
and  the  industry’s  imions  and 
associations.  19  C.F.R.  §§  353.2(k)(3), 

(4),  (5)  and  (6);  355.2(i)(3),  (4),  (5)  and 

(6). 

Section  771(4)(C)  of  the  Act  further 
provides  that  “[i]n  appropriate 
circumstances,  the  United  States,  for  a 
particular  product  market,  may  be 
divided  into  two  or  more  markets  and 
the  producers  within  each  market  may 
be  treated  as  if  they  were  a  separate 
industry*  *  *”  (Emphasis added).  In 
such  regional  industry  cases,  the 
International  Trade  Commission  (ITC) 
may  find  injury  to  the  regional  industry, 
even  if  the  domestic  industry  as  a  whole 
is  not  injured.  Id.  In  accordance  with 
section  771(4)(C),  the  orders  on 
alumimun  sulfate  from  Venezuela  were 
issued  on  the  basis  of  the  ITC’s 
determinations  that  producers  in  Puerto 
Rico  constituted  a  separate,  regional 
industry,  and  that  the  regional  industry 
was  injured  by  diunped  and  subsidized 
imports. 


Because  the  regvilatory  definition  of 
domestic  interested  parties  is  drawn 
finm  the  statutory  definition  of  the 
industry,  it  follows  that,  in  a  regional 
industry  case,  domestic  interested 
parties  are  the  producers  of  the  like 
product  that  are  located  in  the  region 
(i.e.,  the  industry),  as  well  as  the  U.S. 
sellers,  unions  and  associations  for  that 
regional  industry.  This  definition  of 
domestic  interested  parties  accurately 
defines  those  who  are  part  of  the 
industry  foimd  to  have  been  injured  and 
who,  therefore,  may  have  an  interest  in 
whether  the  orders  are  revoked. 
Accordingly,  for  piirposes  of  evaluating 
objections  to  revocation  of  these  orders, 
domestic  interested  parties  are  defined 
as  producers  or  sellers  of  the  like 
product  located  in  Puerto  Rico,  as  well 
as  the  unions  and  associations  for  that 
regional  industry. 

On  December  29, 1994,  General 
Chemical  Corporation,  a  U.S.  producer 
of  aliuninmn  sulfate,  objected  to 
revocation  of  the  orders.  However, 
because  General  Chemical  Corporation 
does  not  produce  the  like  product  in 
Puerto  Rico,  it  does  not  fall  within  the 
definition  of  domestic  interested  parties 
with  standing  to  object  to  revocation  of 
these  orders.  Based  on  these  facts,  we 
have  concluded  that  the  antidumping 
and  coimtervailing  duty  orders  on 
aluminum  sulfate  fi-om  Venezuela  are 
no  longer  of  any  interest  to  domestic 
interested  parties.  Accordingly,  we  are 
revoking  these  orders  in  accordance 
with  19  CFR  §  353.25(d)(4)(iii)  and 
355.25(d)(4)(iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  aluminum  sulfate  fi'om 
Venezuela.  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedules- (HTS)  item  number 
2833.22.00.  The  HTS  niunber  is 
provided  for  convenience  euid  customs 
purposes.  The  written  description 
remains  dispositive. 

Revocation  of  the  antidumping  duty 
order  applies  to  all  unliquidated  entries 
of  aluminum  sulfate  from  Venezuela 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  December  1, 
1994.  Entries  made  during  the  period 
December  1, 1993  through  November 
30, 1994,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  1, 1994,  without  regard 
to  antidumping  duties,  and  to  refimd 
any  estimated  antidumping  duties 
collected  with  respect  to  those  entries. 


Revocation  of  the  countervailing  duty 
order  applies  to  all  unliquidated  entries 
of  almninum  sulfate  fiom  Venezuela 
entered,  or  withdrawn  fiom  warehouse, 
for  consumption  on  or  after  January  1, 
1995.  Entries  made  dining  the  period 
January  1, 1994,  through  December  31, 
1994,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
355.22(g).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  imliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
fiom  warehouse,  for  consumption  on  or 
after  January  1, 1995,  without  regard  to 
countervailing  duties,  and  to  refund  any 
estimated  countervailing  duties 
collected  with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)  and  355.25(d). 

Dated:  September  26, 1995. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-24602  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  3510-DS-P 


[A-688-032] 

Large  Power  Transformers  From 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 


summary:  On  July  27. 1995,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
large  power  transformers  from  Japan. 
These  final  results  of  review  cover  one 
manufacturer/exporter  of  this  • 

merchandise.  The  review  period  is  June 
1, 1993,  through  May  31, 1994.  The 
review  indicates  that  no  shipments  of 
the  subject  merchemdise  took  place 
during  the  review  period.  Although  we 
gave  interested  parties  an  opportimity  to 
comment  on  the  preliminary  results,  we 
did  not  receive  any  comments. 

EFFECTIVE  DATE:  October  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Chu,  Kris  Campbell  or  Michael 
Rill,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4733. 
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SUPPLEMENTARY  INFORMATION: 
Background 

On  July  27, 1995,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  (37  FR  11773,  June 
14, 1972)  on  large  power  transformers 
from  Japan  in  the  Federal  Register  (57 
FR  53468).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department’s  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  large  power  transformers; 
that  is,  all  types  of  transformers  rated 
10,000  kVA  (kilovolt-amperes)  or  above, 
by  whatever  name  designated,  used  in 
the  generation,  transmission, 
distribution,  and  utilization  of  electric 
power.  The  term  “transformers” 
includes,  but  is  not  limited  to,  shimt 
reactors,  autotransformers,  rectifier 
transformers,  and  power  rectifier 
transformers.  Not  included  are 
combination  units,  commonly  known  as 
rectiformers,  if  the  entire  integrated 
assembly  is  imported  in  the  same 
shipment  and  entered  on  the  same  entry 
and  the  assembly  has  been  ordered  and 
invoiced  as  a  unit,  without  a  separate 
price  for  the  transformer  portion  of  the 
assembly.  This  merchandise  is  currently 
classifiable  imder  the  Harmonized  Tarifi 
Schedule  (HTS)  item  numbers 
8504.22.00,  8504.23.00,  8504.34.33, 
8504.40.00,  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 

The  written  description  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  transformers,  Fuji  Electric 
Co.,  Ltd.  (Fuji).  The  period  of  review  is 
June  1, 1993,  through  May  31, 1994. 

Final  Results  of  Review 

Although  we  gave  interested  parties 
an  opportimity  to  comment  on  the 
preliminary  results,  we  did  not  receive 
any  comments.  Because  Fuji  reported, 
and  the  Department  verified  through  the 
Customs  Service,  that  Fuji  made  no 
shipments  to  the  United  States  during 
the  period  of  review,  a  cash  deposit  rate 
of  5.90  percent,  which  is  Fuji’s  rate  from 
the  final  results  of  the  last  review  pmiod 


in  which  Fuji  made  shipments,  will 
remain  in  effect  for  Fuji. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  as  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise,  and  (4)  the  cash 
deposit  rate  for  all  other  manufactures 
or  exporters  will  continue  to  be  10.63 
percent  [see  Large  Power  Trai\sformers 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  59  FR  44498,  August  23, 1993). 

These  cash  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidiunping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative  > 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  .AFO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 


Dated:  September  20, 1995. 

Paul  L.  Jofife, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-24601  Filed  10-2-95;  8:45  ami 
BILUNQ  cooe  3510-O8-P 


Georgia  State  University,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  95-047.  Applicant: 
Georgia  State  University,  Atlanta,  GA 
30303.  Instrument:  Laser  Ablation 
System,  Model  266.  Manufacturer: 
Finnigan  MAT,  United  Kingdom. 
Intended  Use:  See  notice  at  60  FR 
33190. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant. 

The  accessory  is  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessory  which  can  be 
readily  adapted  to  the  previously 
imported  instrument. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  95-24599  Filed  10-2-95;  8:45  am) 
BILUNQ  COOC  3610-06-F 


University  of  Rhode  Island,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  95-028.  Applicant: 
University  of  Rhode  Island, 
Narragansett,  RI 02882.  Instrument: 
Chlorophyll  Fluorescence  Measuring 
System,  Model  PAM  101.  Manufacturer: 
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Heinz  Walz  GmbH,  Germany.  Intended 
Use:  See  notice  at  60  FR  24838,  May  10, 
1995. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument,  for  such  piuposes  as 
it  is  intended  to  be  used,  could  have 
been  made  available  to  the  appUcant 
without  excessive  delay  within  the 
meaning  of  Subsection  301.5(d)(4)  of  the 
regulations  at  the  time  the  foreign  article 
was  ordered  (February  8, 1995). 

Reasons:  Subsection  301.5  (d)(4),  of 
the  regulations  provides  as  follows: 

“Excessive  delivery  time.  Duty-free  entry  of 
the  instrument  shall  be  considered  justified 
without  regard  to  whether  there  is  being 
manufacUired  in  the  United  States  an 
instrument  of  equivalent  scientific  value  for 
the  intended  proposes  if  excessive  delivery 
time  for  the  domestic  instrument  would 
seriously  impair  the  accomplishment  of  the 
applicant’s  intended  purposes. ...  In 
determining  whether  the  difference  in 
delivery  times  cited  by  the  applicant  justifies 
duty-frm  entry  on  the  basis  of  excessive 
delivery  time,  the  Director  shall  take  into 
account  (A)  the.  normal  commercial  practice 
applicable  to  the  production  of  the  general 
category  of  instrument  involved;  (B)  the 
efforts  made  by  the  applicant  to  secure 
delivery  of  the  instruments  (both  foreign  and 
domestic)  in  the  shortest  possible  time;  and 
(C)  such  other  factors  as  the  Director  finds 
relevant  imder  the  circumstances  of  a 
particular  case.” 

In  response  to  a  purchase  order  dated 
Noveml^r  16, 1993,  a  domestic 
manufacturer  quoted  an  instrument 
with  a  July  15, 1994  delivery  schedule. 
The  foreign  manufactmrer  quoted 
delivery  within  6  weeks  of  initial  order. 
At  the  time  of  order  (February  8, 1995), 
the  foreign  article  was  a  standard 
catalog  instrument,  several  of  which  had 
already  been  constructed,  tested,  and 
deUvered.  The  instrument  proposed  by 
the  domestic  memufacturer  was  to  be  a 
standard  catalog  instrument  requiring 
modification  to  accommodate  the 
applicant’s  needs. 

Problems  on  the  part  of  the  domestic 
manufacturer  delayed  the  deUvery 
schedule,  first  to  January  1995,  then  to 
July  1995.  As  a  result,  the  applicant 
declined  purchase  of  the  domestic 
instrument.  The  applicant  identified 
important  funding  constraints  (requiring 
purchase  of  the  instrument  by  April 
1995)  which  precluded  purchase  of  the 
domestic  instrument.  Subsequently,  the 
applicant  claims  that  the  domestic 
company  had  gone  out  of  business. 

The  National  Institutes  of  Health  in  its 
memorandrim  dated  July  11, 1995, 
advised  that  although  an  acceptable 
domestic  soiuce  had  been  identified,  it 
was  in  the  process  of  developing  the 
instrument  and  to  date  had 


manufactured  no  instrument  for 
dehvery. 

Accordingly,  we  find  that  the 
domestic  manufacturer’s  inability  to 
dehver  a  comparable  instrument  within 
the  time  required  by  the  appHcemt’s 
project  funding  requirements  amounts 
to  “excessive  delivery”  within  the 
meaning  of  301.5(d)(4).  A  delay  of  6 
months  or  more  would  have  seriously 
impaired  the  accomplishment  of  the 
applicant’s  piuq)oses. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  95-24600  Filed  10-2-95;  8:45  am] 
BILUNO  CODE  3610-OS-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Depeurtment  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Air  Force  Academy 
Precandidate  Questionnaire;  USAFA 
Form  149;  OMB  Control  Number  0701- 
0087. 

Type  of  Request:  Expedited 
Processing — ^Approval  date  requested: 
Not  later  than  30  days  following 
publication  in  the  Federal  Register. 

Number  of  Respondents:  11,250. 

Responses  per  Respondent:  1. 

Annual  Responses:  11,250. 

Average  Burden  per  Response:  24 
minutes. 

Annual  Burden  Hours:  4,500. 

Needs  and  Uses:  The  information 
collected  hereby,  is  utiUzed  in  the 
screening  process  to  conduct  a 
preliminary  eissessment  of  a  candidate’s 
eligibility  status,  quaUfications,  and 
prospects  for  formal  application  and 
selection  for  entry  into  the  United  States 
Air  Force  Academy. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 


for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  WilUam 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  September  27, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-24465  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  5000-04-P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 

'The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Unescorted  Entry 
Authorization  Certificate;  Air  Force 
Form  2586;  OMB  Control  Number  0701- 
0042. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
Not  later  than  30  days  following 
publication  in  the  Federal  Register. 

Number  of  Respondents:  20,000. 

Responses  per  Respondent:  1. 

Armual  Responses:  20,000. 

Average  Burden  per  Response:  3 
minutes. 

Annual  Burden  Hours:  1,000. 

Needs  and  Uses:  The  information 
collected  hereby,  is  utilized  to 
administer  the  physical  security 
program  on  military  installations  world¬ 
wide.  It  enables  commanders  to  make 
informed  decisions  in  allowing 
unescorted  entry  of  personnel  into 
controlled  and  restricted  areas. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local,  or  tribal  government. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 
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Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  September  27, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-24466  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  5000-04-P 


Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
FY96  DRG  Updates 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  DRG  revised  rates. 

SUMMARY:  This  notice  provides  the 
updated  adjusted  standardized  amounts, 
DRG  relative  weights,  outfier  thresholds, 
and'heneficiary  cost-share  per  diem 
rates  to  be  used  for  FY  1996  imder  the 
CHAMPUS  DRG-based  payment  system. 
It  also  describes  the  changes  made  to  the 
CHAMPUS  DRG-based  payment  system 
in  order  to  conform  to  changes  made  to 
the  Medicare  Prospective  Payment 
System  (PPS). 

EFFECTIVE  DATES:  The  rates  and  weights 
and  Medicare  PPS  changes  which  affect 
the  CHAMPUS  DRG-based  payment 
system  contained  in  this  notice  are 
effective  for  admissions  occurring  on  or 
after  October  1, 1995. 

ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Progreun  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch,  Aurora,  CO 
80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Dociunents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402,  (202)  783- 
3238.  The  charge  for  the  Federal 
Register  is  $1.50  for  each  issue  payable 
by  check  or  money  order  to  the 
Superintendent  of  Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Maxey,  Program  Development 
Branch,  OCHAMPUS,  telephone  (303) 
361-1227. 

To  obtain  copies  of  this  document,  see 
the  ADDRESSES  section  above.  Questions 
regarding  payment  of  specific  claims 
imder  the  CHAMPUS  DRG-based 
payment  system  should  be  addressed  to 
the  appropriate  CHAMPUS  contractor. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  on  September  1, 1987  (52 
FR  32992)  set  forth  the  basic  procedures 
used  under  the  CHAMPUS  DRG-based 
payment  system.  This  was  subsequently 


amended  by  final  rules  published 
August  31, 1988  (53  FR  33461),  October 
21, 1988  (53  FR  41331),  December  16, 
1988  (53  FR  50515),  May  30, 1990  (55 
FR  21863),  and  October  22, 1990  (55  FR 
42560). 

An  explicit  tenet  of  these  final  rules, 
and  one  based  on  the  statute  authorizing 
use  of  DRGs  by  CHAMPUS,  is  that  the 
CHAMPUS  DRG-based  payment  system 
is  modeled  on  the  Medicare  PPS,  and 
that,  whenever  practicable,  the 
CHAMPUS  system  will  follow  the  same 
rules  that  apply  to  the  Medicare  PPS. 
HCFA  pubUshes  these  changes  annually 
in  the  Federal  Register  and  discusses  in 
detail  the  impact  of  the  changes. 

In  addition,  this  notice  updates  the 
rates  and  weights  in  accordance  with 
our  previous  final  rules.  The  actual 
changes  we  are  making,  along  with  a 
description  of  their  relationship  to  the 
Medicare  PPS,  are  detailed  below. 

L  Medicare  PPS  Changes  Which  Affect 
the  CHAMPUS  DRG-Based  Payment 
System 

Following  is  a  discussion  of  the 
changes  the  Health  Care  Financing 
Administration  (HCFA)  has  made  to  the 
Medicare  PPS  which  affect  the 
CHAMPUS  DRG-based  payment  system. 

A.  DRG  Classifications 

Under  both  the  Medicare  PPS  and  the 
CHAMPUS  DRG-based  payment  system, 
cases  are  classified  into  the  appropriate 
DRG  by  a  Grouper  program.  The 
Grouper  classifies  each  case  into  a  DRG 
on  the  basis  of  the  diagnosis  and 
procedure  codes  and  demographic 
information  (that  is,  sex,  age,  and 
discharge  status).  The  Grouper  used  for 
the  CHAMPUS  DRG-based  payment 
system  is  the  same  as  the  current 
Medicare  Grouper  with  two 
modifications.  The  CHAMPUS  system 
has  replaced  Medicare  DRG  435  with 
two  age-based  DRGs  (900  and  901),  and 
we  have  implemented  thirty-four  (34) 
neonatal  DRGs  in  place  of  Medicare 
DRGs  385  through  390.  For  admissions 
occurring  on  or  after  October  1, 1995  the 
CHAMPUS  grouper  hierarchy  logic  has 
been  changed  so  the  age  spUt  (age  (<29 
days)  and  assignments  to  MDC  15  occur 
before  assignment  of  the  PreMDC  DRGs. 
This  will  result  in  all  neonate 
tracheostomies  and  organ  tnmsplants  to 
be  grouped  to  MDC  15  DRGs  and  not  to 
DRGs  480-483  or  495.  Grouping  for  all 
other  DRGs  under  the  CHAMPUS 
system  is  identical  to  the  Medicare  PPS. 

For  FY  1995,  HCFA  will  implement  a 
number  of  classification  changes, 
including  surgical  hierarchy  changes, 
revisions  to  the  Major  Problem 
Diagnosis  List,  and  refinements  to  the 
Complications  and  Comorbidities  (CC) 


List.  The  CHAMPUS  Grouper  will 
incorporate  all  changes  made  to  the 
Medicare  Grouper. 

B.  Wage  Index  and  Medicare 
Geographic  Classification  Review  Board 
Guidelines 

CHAMPUS  will  continue  to  use  the 
same  wage  index  amounts  used  for  the 
Medicare  PPS.  In  addition,  CHAMPUS 
will  duplicate  all  changes  with  regard  to 
the  wage  index  for  specific  hospitals 
which  are  redesignated  by  the  Medicare 
Geographic  Classification  Review  Board. 

C.  Hospital  Market  Basket 

We  will  update  the  adjusted 
standardized  amounts  according  to  the 
final  updated  hospital  market  basket 
used  for  the  Medicare  PPS  according  to 
HCFA^s  September  1  final  rule. 

D.  Outlier  Payments 

CHAMPUS  is  adopting  the  HCFA 
outlier  thresholds  for  FY96.  The  long- 
stay  threshold  shall  equal  the  lesser  of 
3.0  standard  deviations  or  23  days  above 
the  DRG’s  geometric  LOS.  Long-stay 
outliers  will  be  reimbursed  the  DRG- 
based  amount  plus  44  percent  of  the  per 
diem  rate  for  the  DRG  for  each  covered 
day  of  care  beyond  the  long-stay  outUer 
thi^hold.  The  cost  outlier  will  be 
reimbursed  the  DRG-based  amount  plus 
80  percent  of  the  standardized  costs 
exceeding  the  threshold.  The  cost 
outUer  threshold  shall  be  the  DRG 
payment  (wage-adjusted  hut  prior  to 
adjustment  for  indirect  medical 
education)  plus  a  flat  rate  of  $13,800. 

E.  Capital-Related  Costs 

Effective  for  discharges  ocouring  on 
or  after  October  1, 1995,  HCFA  wiU 
increase  its  inpatient  capital-related 
prospective  payment  rate.  The  major 
factor  contributing  to  the  increase  is  the 
expiration  of  the  budget-neutrality 
requirement  that  mandated  estimated 
payments  for  capital  costs  equal  90%  of 
the  amoimt  that  would  have  been 
payable  each  year  from  FY  1992  through 
FY  1995  on  a  reasonable  cost  basis. 

Since  CHAMPUS  pays  for  capital- 
related  costs  on  a  retrospective  basis 
based  on  actual  costs  instead  of 
prospectively  like  Medicare,  we  will 
reimburse  100%  of  capital-related  costs 
for  CHAMPUS  days  occurring  on  or 
after  October  1, 1995. 

F.  Determination  of  Number  of  Beds  for 
Purposes  of  Calculating  the  Indirect 
Medical  Education  Adjustment 

We  will  clarify  our  bed  coimting 
pohcy.  We  will  specify  that  beds  or 
bassinets  in  a  healthy,  or  regular,  baby 
nursery  are  excluded  fi-om  the  bed  count 
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for  piuposes  of  calculating  the  Indirect 
Me^c^  Education  Adjustment. 

G.  Payment  for  Transfer  Cases 

CHAMPUS  is  adopting  HCFA’s 
graduated  per  diem  payment 
methodology  for  transfer  cases.  Under 
this  payment  methodology,  CHAMPUS 
will  pay  transferring  hospitals,  twice  the 
per  diem  amoimt  for  the  first  day  of  any 
transfer  stay  plus  the  per  diem  amoimt 
for  each  of  the  remaining  days  before 
transfer,  up  to  the  full  DRG  amoimt.  For 
neonatal  cases,  other  than  normal 
newborns,  the  transferring  hospital  will 
be  paid  twice  the  per  diem  amount  for 
the  first  day  of  any  transfer  stay  plus 
125  percent  of  the  per  diem  rate  for  all 
remaining  days  before  transfer,  up  to  the 
full  DRG  amount.  This  change  will 
allow  hospitals  to  be  compensated  more 
appropriately  for  the  treatment  they 
furnish  to  patients  before  transfer. 
Transferring  hospitals  will  continue  to 
be  paid  in  Ml  for  discharges  classified 
into  DRG  456  (bums,  transferred  to 
another  acute  care  facility)  or  DRG  601 
(neonate,  transferred  less  than  or  equal 
to  4  days  old). 

H.  Effect  of  Change  of  Ownership  on 
Exclusion  of  Long-Term  Care  Hospitals 

CHAMPUS  is  adopting  HCFA’s  new 
requirements  for  certain  long-term  care 
hospitals  excluded  fi’om  the  PPS. 
CHAMPUS  will  clarify  its  policy  by 
specifying  that  if  a  hospital  undergoes  a 
change  of  ownership  at  the  start  of  a 
cost  reporting  period  or  at  any  time 
within  the  preceding  6  months,  the 
hospital  may  be  excluded  from  the 
prospective  payment  system  as  a  long¬ 
term  care  hospital  for  a  cost  reporting 
period  if,  for  the  6  months  immediately 
preceding  the  stEut  of  the  period 
(including  time  before  the  change  of 
ownership),  the  hospital  has  the 
required  average  length  of  stay, 
continuously  operated  as  a  hospital,  and 
continuously  participated  as  a  hospital 
in  Medicare. 

n.  Cost-to-Charge  Ratio 

For  FY  1996,  the  cost-to-charge  ratio 
used  for  the  CHAMPUS  DRG-based 
payment  system  will  be  0.6003  which  is 
increased  to  0.6103  to  account  for  bad 
debts.  This  shall  be  used  to  calculate  the 
adjusted  standardized  amounts  and  to 
calculate  cost  outfier  payments,  except 
for  children’s  hospitals.  For  children’s 
hospital  cost  outliers,  the  cost-to-charge 
ratio  used  is  0.6691. 

in.  Updated  Rates  and  Weights 

Tables  1  and  2  provide  the  rates  and 
weights  to  be  used  under  CHAMPUS 
DRG-based  payment  system  during  FY 
1996  and  which  are  a  result  of  the 


changes  described  above.  The 
implementing  regulations  for  the 
CHAMPUS  DRG-based  payment  system 
are  in  32  CFR  Part  199. 

IV.  Elimination  of  Physician  Attestation 
Form 

CHAMPUS  is  adopting  Medicare’s 
process  for  eliminating  &e  physician 
attestation  form  that  requires  doctors  to 
certify  the  accuracy  of  all  diagnoses  and 
procedures  before  submitting  claims  for 
payment  to  CHAMPUS. 

Editorial  Note. — ^This  table  will  not  appear 
in  the  code  of  Federal  Regulations. 

Table  1 — ^National  Urban  and  Rural 
Adjusted  Standardized  Amounts,  Labor/ 
Nonlabor,  and  Cost-Share  Per  Diem 

The  following  sununary  provides  the 
adjusted  standardized  amounts  and  the 
cost-share  per  diem  for  beneficiaries 
other  than  dependents  of  active-duty 
members. 

The  adjusted  standardized  amounts 
are  effective  for  admissions  occurring  on 
or  after  October  1, 1995. 

National  Large  Urban  Ad¬ 


justed: 

Standardized  Amount  .  $  , 

Labor  portion .  $  , 

Nonlabor  portion .  $  , 

National  Other  Areas: 

Standardized  Amount  .  $  , 

Labor  protion .  $  , 

Nonlabor  portion .  $  , 


The  cost-share  per  diem  is  effective 
for  inpatient  days  of  care  occurring  on 
or  after  October  1, 1995. 

Cost-share  per  diem  for  bene¬ 
ficiaries  other  than  de¬ 
pendents  of  active-duty 
members  .  $ 

Dated:  September  28, 1995. 

L.M.  Bynum, 

Alterate  OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

(FR  Doc.  95-24577  Filed  10-2-95;  8:45  am) 
BILLING  COOC  SO0O-O4-4N 


Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  October  12-13, 1995  (830  to 
400). 


ADDRESSES:  The  Defense  Intelligence 
Agency,  Bolling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  H.G.  Wheeler,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC  20340-1328 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552h(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  September  27, 1995. 

Patrifda  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  95-24473  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  SOOtMM-M 


Conferenco  Meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  Dependents 

AGENCY:  Department  of  Defense 
Dependents  Schools. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Handicapped  Dependents.  This  notice 
describes  the  functions  of  the  Panel. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
DATES:  November  28-30, 1995. 
ADDRESSES:  Department  of  Defense 
Education  Activity  (DoDEA),  4040  N. 
Fairfax  Drive,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Carie  Rothenbacher,  Special 
Education  Coordinator,  DoDEA,  (703) 
696-4493,  extension  151. 
SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Panel  on  the 
Education  of  Handicapped  Dependents 
is  established  under  the  Individuals 
with  Disabilities  Education  Act,  as 
amended,  (20  U.S.C.  1400  et  seq.);  the 
Defense  Dependents’  Education  Act  of 
1978,  as  amended  (20  U.S.C.  927(c)); 
and  DoD  Instruction  1342.12,  32  CFR 
Part  57.  The  Panel:  (1)  Reviews 
information  regarding  improvements  in 
services  provided  to  students  with 
disabilities  in  DoDDS;  (2)  receives  and 
considers  the  views  of  various  parents, 
students,  individuals  with  disabilities, 
and  professional  groups;  (3)  when 
necessary  establishes  committees  for 
short-term  purposes  comprised  of 
representatives  fi-om  parent,  student. 
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professional  groups  and  individuals 
with  disabilities;  (4)  reviews  the  finding 
of  fact  and  decision  of  each  impartial 
due  process  hearing;  (5)  assists  in 
developing  and  reporting  such 
information  and  evaluations  as  may  aid 
DoDDS  in  the  performance  of  its  duties; 
(6)  makes  recommendations  based  on 
program  and  operational  information  for 
changes  in  the  budget,  organization,  and 
general  management  of  the  special 
education  program,  and  in  policy  and 
procedure;  (7)  conunents  publicly  on 
rules  or  standards  regarding  the 
education  of  children  with  disabilities; 
(8)  submits  an  aimual  report  of  its 
activities  and  suggestions  to  the 
Director,  DoDDS,  by  July  31  of  each 
year.  The  Panel  will  review  the 
following  areas:  the  EloDDS  strategic 
plan,  the  comprehensive  system  of 
personnel  development,  and  the 
organizational  structiure  of  the  special 
education  program.  This  meeting  is 
open  to  the  public;  however,  due  to 
space  constraints,  anyone  wishing  to 
attend  should  contact  the  DoDEA 
special  education  coordinator.  Dr.  Carie 
Rothenbacher,  no  later  than  November 
15. 

Dated:  September  27, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-24474  Filed  10-2-95;  8:45  am] 
BILUNO  CODE  S004-04-M 


Departmont  of  the  Air  Force 

Acceptance  of  Group  Application 
Under  P.L  95-202  and  DOD0 1000.20 
“All  U.S.  Civilian  of  the  American  Field 
Service  (AFS),  Who  Served  Overseas 
Operationally  From  April  6, 1917,  to 
January  1918,  and  November  10, 1941, 
to  August  1945” 

Under  the  provisions  of  Section  401, 
Public  Law  95-202  and  EXDD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  Group  Know  as:  “All  U.S.  Civilians 
of  the  American  Field  Service  (AFS), 
Who  Served  Overseas  Operationally 
From  April  6, 1917,  to  January  1918, 
and  November  10, 1941,  to  August 
1945.”  Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  he  considered  active 
military  service  to  the  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  with  60  day  to  the  DOD 
Civilian/Military  Service  Review  Board, 
Secretary  of  the  Air  Force,  1535 
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Command  Drive,  EE-Wing,  34d  Floor, 
Andrews  Air  Force  Base,  MD  20762- 
7002.  Copies  of  documents  or  other 
materials  submitted  cannot  be  returned. 
For  further  information,  contact  Mr. 
Johnston,  (301)  981-5329. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-24475  Filed  10-2-95;  8:45  ami 
BILUNO  CODE  3910-01-M 


Department  of  the  Army 

Corps  of  Engineers;  Inland  Waterways 
Users  Board 

AGENCY:  Corps  of  Engineers. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  Accordance  with  10(a)  (2) 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  (92-463)  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  October  27, 1995  at  the 
Hyatt  Regency  Louisville,  320  West 
Jefferson  Street,  Louisville,  Kentucky 
40202  (Tel.  502-587-3434).  Registration 
will  begin  at  8:30  AM  and  the  meeting 
is  scheduled  to  adjourn  at  4  PM.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Norman  T.  Edwards,  Headquarters, 
U.S.  Army  Corps  of  Engineers,  CECW- 
PD,  Washington,  DC  20314-1000. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  95-24516  Filed  10-2-95;  8:45  am) 
BH.UNQ  CODE  3710-«2-M 


Privacy  Act  of  1974;  Notice  to  Add  a 
System  of  Records 

AGENCY:  Defense  Investigative  Service, 
DOD 

ACTION:  Notice  to  add  a  systems  of 
records. 

SUMMARY:  The  Defense  Investigative 
Service  proposes  to  add  a  system  of 
records  to  its  inventory  of  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  action  will  be  effective 
without  further  notice  on  November  2, 
1995,  imless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Defense  Investigative  Service,  Chief, 
Information  and  Public  Affairs  Office, 
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1340  Braddock  Road,  Alexandria,  VA 
22314-1651. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dale  Hartig  at  (202)  475-1062. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Investigative  Service’s  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
above  address. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  as  amended,  was  submitted 
on  September  19, 1995,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Qrcular  No.  A-130,  ‘Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,’  dated  July 
25, 1994  (59  FR  37906,  July  25, 1994). 
Dated:  September  28, 1995. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

V&-04 

SYSTEM  NAME: 

Counterintelligence  Issues  Database 
(Cn-DB). 

SYSTEM  LOCATION: 

The  central  database  and  all  terminals 
will  be  located  at  the  Defense 
Investigative  Service  Headquarters, 
Coimterintelligence  Office  (CIO),  Issues 
Section,  1340  Braddock  Place, 
Alexandria,  VA  22314-1651. 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Persons  of  Counterintelligence 
interest  in  the  following  categories: 
Military  personnel  who  are  on  active 
duty;  applicants  for  enlistment  or , 
appointment;  members  of  Reserve  imits; 
National  Guard  members;  DOD  civilian 
personnel,  who  are  paid  with 
appropriate  or  non  appropriated  funds; 
industrial  or  contractor  personnel  who 
are  working  in  private  industry  in  firms 
which  have  contracts  involving  access 
to  classified  DOD  information  or 
installations;  Red  Cross;  ROTC  cadets; 
former  military  personnel  and 
individuals  residing  on,  have  authorized 
official  access  to,  or  conducting, 
operating  any  business  or  other 
functions  at  any  DOD  installation  or 
facility. 
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CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  involving  either  suspected  or 
actual  Counterintelligence  (Cl)  issues 
detected  in  Personnel  Secxuity 
Investigations  (PSI)  or  Industrial 
Seciuity  Administrative  Inquires  (AI). 
The  database  will  include;  Subject 
name,  title,  origin  of  the  issue,  type  of 
action,  type  of  issue,  agent’s  name, 
company  name,  target  technology, 
covmtry  of  origin  and  miscellaneous 
agents  notes  and  recommendations. 

AUTHORHY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Department  of 
Regulations;  E.0. 10450,  Security 
Requirements  for  Government 
Emplo)rment;  DOD  Directive  5200.2, 
Department  of  Defense  Personnel 
security  Program;  DOD  Dir  5200.27 
(Section  IV  A  and  B),  Acquisition  of 
information  concerning  Persons  and 
organizations  not  affiliated  with  the 
DOD;  DOD  Dir  5220.28,  Application  of 
Special  Eligibility  and  Clearance 
Requirements  in  the  SIOP-ESI  program 
for  contractor  employees. 

PURPOSE(S): 

Provides  a  central  database  to 
docmnent,  refer,  track,  monitor  and 
evaluate  Cl  indicators/issues  surfaced 
dining  PSI  and  through  AIs. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTBN,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  set  forth  at 
the  beginning  of  OSD’s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESStIG,  RETAINING,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Computerized  database,  paper 
records,  microfilm,  diskettes,  are 
maintained  at  the  CIO. 

retrievabiuty: 

Information  in  the  automated  system 
is  retrieved  through  any  entry  in  the 
data  base  to  include  name  and  file 
number. 

Paper  files  are  retrieved  by  name  or 
file  number. 

SAFEGUARDS: 

Paper  records  are  contained  and 
stored  in  regulation  safes  ,  filing 
cabinets  and  on  magnetic  tape  which  is 
located  in  a  secure  area  with  limited 


access.  The  database  is  maintained  in 
secure  office  space  with  password  entry 
to  the  system.  Access  is  provided  on  a 
need  to  know  basis  only. 

RETENTION  AM)  DISPOSAL: 

Automated  records  are  maintained  for 
15  years.  Cl  paper  records  relating  to  the 
automated  system  and  not  associated 
with  a  PSI  will  be  retained  for  one  year; 
Files  developed  on  persons  who  are 
being  considered  for  affiliation  with  the 
Department  of  Defense  will  be  destroyed 
within  one  year  if  the  affiliation  is  not 
completed. 

Information  within  the  purview  of 
DOD  Directive  5200.27  will  be  retedned 
no  longer  than  one  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Defense  Investigative  Service,  Deputy 
Director(s)  (Industrial  Security  and 
Investigations),  1340  Braddock  Place, 
Alexandria,  VA.  22314-1651. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Defense 
Investigative  Service,  Information  and 
Public  Affairs  Office,  1340  Braddock 
Place,  Alexandria  VA  22314-1651.  , 
Requesters  should  provide  full  name 
and  any  former  names  used,  date  and 
place  of  birth,  and  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES:  ' 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  Defense 
Investigative  Service,  Information  and 
Public  Affairs  Office,  Alexandria,  VA 
22314-1651. 

CONTESTING  RECORDS  PROCEDURES: 

The  OSD’s  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DIS  Regulation  01-13;  32 
CFR  part  321;or  may  be  obtained  from 
the  Defense  Investigative  Service, 
Information  and  PubUc  Affairs  Office, 
1340  Braddock  Place,  Alexandria,  VA 
22314-1651. 

RECORD  SOURCE  CATEGORIES: 

Federal,  State  and  local  law 
enforcement/intelligence  agencies; 
Industrial  Security  Administrative 
inquiries  and  Personnel  Security 
Investigations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a  (k)  (1),  (k)(2), 
(k)(3),  and  (k)(5),  as  applicable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 


accordance  with  the  requirements  of  5 
U.S.C.  553(b)  (1),  (2),  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  321.  For 
additional  information  contact  the 
system  manager. 

[FR  Doc.  95-24472  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  5000-04-F 


Department  of  the  Navy 

Record  of  Decision  for  the 
Homeporting  of  Seawoif  Ciass 
Submarines  on  the  East  Coast  of  the 
United  States 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures  (40 
CFR  1500-1508),  the  Dep£irtment  of  the 
Navy  announces  its  decision  to 
homeport  the  SEAWOLF  class 
submarine  at  the  Naval  Submarine  Base 
(SUBASE)  New  London,  Groton,  CT  and 
to  implement  required  dredging  of  the 
Thames  River  to  provide  safe  access. 

Up  to  three  SEAWOLF  class 
submarines  will  be  homeported  at  the 
SUBASE  replacing  three  existing 
homeported  submarines  resulting  in  no 
net  increase  in  submarine  or  personnel 
loading  at  the  SUBASE.  Dredging  will 
deepen  the  access  channel  from  35  ft  to 
39  ft  below  mean  low  water  (MLW)  in 
the  Thames  River  from  the  Gold  Star  (I- 
95  Highway)  Bridge  to  pier  17  at  the 
SUBASE.  Dmdging  will  also  occur  from 
the  channel  to  piers  8  and  10,  wffich  are 
designated  as  the  SEAWOLF  home  port 
piers,  and  fop  access  to  pier  17  (located 
up-river  from  piers  8  and  10)  to  provide 
for  submarine  maintenance.  Up  to  three 
berths  at  piers  8  and  10  will  be 
deepened  to  42  feet  below  MLW.  The 
entire  existing  width  of  the  navigation 
channel  will  be  dredged  from  the  1-95 
bridge  to  the  south  end  of  the  SUBASE. 
This  area  has  been  determined  to 
contain  marine  sediments  which  are 
suitable  for  unconfined  open  water 
disposal.  Dredging  of  the  section  of  the 
river  where  sediments  contain  elevated 
levels  of  contaminates  will  be 
minimized  by  limiting  the  width  of  the 
channel  to  allow  only  a  one  way  passage 
of  the  SEAWOLF  class  submarine  for 
this  short  stretch.  This  300  foot  width 
will  reduce  significantly  the  volume  of 
contaminated  sediment  being  removed. 
Disposal  of  a  total  of  1.1  milUon  cubic 
yards  (CY)  of  dredged  sediment  will  be 
at  the  New  London  Disposal  Site 
(NLDS)  in  Long  Island  Sound. 

In  1991,  the  Navy  issued  a  draft 
environmental  impact  statement 
addressing  a  proposal  to  dredge  the 
Thames  River  to  allow  access  for  the 
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lead  SEAWOLF  submarine  (SSN  21)  to 
conduct  preacceptance  trial  operations 
from  piers  32  and  33  at  the  SUBASE.  At 
that  time,  no  proposal  was  made 
concerning  a  home  port  for  SEAWOLF 
Class  submarines. 

In  1994,  President  Clinton  annoimced 
SUBASE  New  London  as  the  preferred 
home  port  for  SEAWOLF  submarines. 
This  preferred  homeporting 
announcement  modified  the  initial 
proposed  action  such  that  the  NEPA 
process  had  to  be  re-initiated.  A  notice 
of  intent  was  published  in  the  Federal 
Register  in  Jime  1994,  indicating  the 
Navy  would  prepare  a  DEIS  analyzing 
the  impacts  of  homeporting  SEAWOLF 
Class  submarines  at  one  of  three 
alternative  locations:  SUBASE  New 
London,  Naval  Submarine  Base  Kings 
Bay,  GA,  and  Naval  Station  Norfolk,  VA. 
Scoping  meetings  were  held  in  August 
1994  at  each  alternative  home  port 
location. 

In  February  1995,  a  Draft 
Environmental  Impact  Statement  for 
SEAWOLF  Homeporting  was 
distributed  to  federal,  state,  and  local 
agencies  and  elected  officials,  special 
interest  groups,  and  interested 
individuals.  Public  hearings  were  held 
in  each  alternative  home  port  location 
in  March  1995.  Oral  and  written  public 
comments  and  Navy  responses  to  those 
comments  were  incorporated  into  a 
Final  Environmental  Impact  Statement 
(FEIS)  which  was  distributed  to  the 
public  for  a  review  period  that  ended  on 
25  September  1995. 

The  primary  consequence  of 
implementing  the  proposed 
homeporting  action  is  the  effect  of  the 
removal  of  approximately  1.1  million 
CY  of  sediment  fi'om  the  Thames  River 
and  disposal  of  that  material  at  the 
NLDS.  Some  of  the  sediment  (350,000 
CY)  within  the  material  to  be  dredged  is 
moderately  contaminated  with  metals 
and  polyaromatic  hydrocarbons  (PAHs). 
These  sediments  require  covering  with 
non-contaminated  sediment. 

Sediments  within  the  project  area 
were  tested  to  determine  suitability  for 
open  water  disposal.  Metals,  PAHs, 
polychlorinated  biphenyls  (PCBs),  and 
pesticides  were  tested.  Test  results 
indicate  that  there  are  varying  amounts 
of  metals  and  PAHs  in  the  sediments. 

No  PCBs  or  pesticides  were  detected  in 
any  of  the  sediment  samples. 

Bioaccumulation  studies  revealed  that 
channel  sediments  from  pier  17  south  to 
the  south  end  of  the  SUBASE  caused 
statistically  significant  bioaccumulation 
of  several  PAH  compounds,  zinc,  and 
lead.  None  of  the  sediments  tested, 
however,  were  significantly  toxic  to 
sensitive  organisms.  These  sediments 
are,  therefore,  suitable  for  open  water 


disposal  provided  that  adequate  capping 
with  clean  sediment  is  done. 

Channel  sediments  from  the  1-95 
bridge  to  the  south  end  of  SUBASE  did 
not  exhibit  any  bioaccumulation  or 
toxicity.  Therefore,  these  sediments  are 
suitable  for  unconfined  open  water 
disposal  and  will  be  used  as  capping 
material  for  the  contaminated  sediments 
of  this  project.  There  is  more  than 
enough  clean  sediment  to  cover  the 
350,000  CY  of  contaminated  sediment  to 
guarantee  the  50  centimeter  cap 
required  by  the  Army  Corps  of 
Engineers  and  the  CT  Department  of 
Environmental  Protection. 

Impacts  to  water  quality,  air  quaUty, 
benthic  organisms,  and  aquatic  habitat 
will  briefly  occur  during  hedging  and 
disposal  activities.  These  impacts, 
however,  eu«  not  considered  significant 
within  the  context  of  the  project 
location  and  with  implementation  of 
specific  mitigation  measures  described 
herein. 

Shore  facilities  and  infrastructure 
impacts  associated  with  SEAWOLF 
homeporting  at  the  SUBASE  will  be 
minimal  because  the  three  SEAWOLF 
submarines  will  replace  existing  fast 
attack  submarines  as  the  older 
submarines  are  decommissioned.  It  is 
projected  that  by  1999  there  will  be  17 
submarines  homeported  at  the  SUBASE, 
including  2  of  the  3  SEAWOLF  class 
submarines,  compared  to  24  submarines 
currently  homeported  there. 
Consequently,  no  change  or  addition  in 
submarine  support  services,  ordnance 
storage,  supply  facilities,  magnetic 
signature  measurement  facilities,  or 
intermediate  maintenance  facilities  will 
be  required  at  the  SUBASE  to  support 
SEAWOLF  homeporting.  The  declining 
submarine  loading  will  allow 
SEAWOLF  personnel  and  their 
dependents  to  occupy  existing  bachelor 
and  family  housing.  Personnel  support 
services  are  adequate  to  support  the 
SEAWOLF  crews.  Training  facilities 
already  exist  at  SUBASE.  Selection  of 
another  home  port  location  would 
require  replication  of  these  facilities. 
Utility  consumption  is  expected  to 
decline  corresponding  to  a  reduction  in 
the  total  number  of  submarines 
homeported  at  the  SUBASE. 

Considering  all  factors,  the  preferred 
and  selected  alternative  is  homeporting 
at  SUBASE  New  London.  In  the 
narrower  context  of  environmental 
factors  only,  the  alternative  that  would 
incur  marginally  fewer  impacts  would 
be  that  of  homeporting  at  Naval  Station 
Norfolk  where  minimal  dredging' would 
be  required  and  where  dredged  material 
disposal  occurs  at  Craney  Island.  That 
alternative  was  not  selected  because  it 
would  cost  substantially  more  and  does 


not  provide  for  the  operational 
rea<finess,  training,  and  synergy  of 
compatible  functions  provided  at 
SUBASE  New  London.  This  conclusion 
is  also  supported  by  the  Navy’s  ability 
to  mitigate  impacts  at  New  London  to 
below  the  level  of  significance. 

Comments  Received  on  the  FEIS 

Ten  comment  letters  were  received 
following  publication  of  the  FEIS. 

Several  of  these  letters  simply  indicated 
the  writer’s  preferences.  Others 
presented  substantive  comments  dealing 
with  mitigation  measiires,  storm  effects 
on  the  NLDS,  and  potential  alternatives 
for  either  homeporting  the  SEAWOLF  or 
for  the  disposal  of  the  dredged  sediment 
that  the  commenters  believed  had  not 
been  adequately  addressed  in  the  FEIS. 

Studies  of  major  storm  events  have 
been  conducted  at  the  NLDS.  A 
comparison  of  bottom  topography  from 
1985  to  1992,  a  period  that  included  two 
hurricanes,  demonstrated  that  little,  if 
any,  change  in  topography  occurred  at 
the  NLDS. 

Four  alternatives  for  homeporting  or 
disposal  of  dredged  material  were 
addressed  in  comment  letters:  (1)  Use  of 
the  Naval  Undersea  Warfare  Center 
(NUWC)  New  London  for  SEAWOLF 
homeporting;  (2)  in-channel  “borrow 
pit”  disposal  of  dredged  sediment;  (3) 
“washing’.’  of  dredged  material  to 
remove  contaminates;  and  (4)  sediment 
dewatering  to  reduce  the  overall  volume 
of  dredged  material  requiring  disposal. 
All  of  these  suggested  alternatives  were 
specifically  addressed  in  the  EIS,  with 
the  exception  of  in-channel  borrow  pit 
disposal.  The  latter  is  a  variation  of 
capping,  a  process  that  was  thoroughly 
addressed  in  the  EIS.  While  addressed 
in  the  EIS,  none  of  these  suggested 
alternatives  were  considered  reasonable 
alternatives  and  therefore  were  not 
discussed  in  great  detail.  The  comment 
letters  did  not  identify  any  substantive 
environmental  information  concerning 
the  proposed  action  or  suggested 
alternatives  that  had  not  already  been 
considered  during  the  EIS  process. 
Consequently,  as  discussed  below,  it 
was  determined  that  none  of  the 
suggested  alternatives  warranted 
additional  discussion  in  the  EIS. 

The  NUWC  alternative  was 
discounted  as  a  practicable  long-term 
SEAWOLF  home  port  because  of 
incompatible  existing  functions  and 
land  use  and  because  the  facility  has 
been  considered  for  elosme  as  part  of 
the  Base  Closiue  and  Realignment  Act 
process.  In  fact,  after  careful  analysis  the 
Department  of  Defense  recommended 
closure  of  the  NUWC  facility  at  New 
London  except  for  existing  piers. 
Although  Congressional  direction  for 
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closure  will  not  be  final  until  28 
September  1995,  there  is  no  scheduled 
Congressional  action  that  would  reject 
the  BRAC-95  Commission 
recommendations  and  such  an  action  is 
extraordinarily  remote.  The  Navy  will 
retain  the  pier  where  the  SEAWOLF 
submarine  could  be  berthed.  The 
necessary  shore  facilities  including 
ordnance  loading  capability,  public 
works,  administration,  security  and 
personnel  support,  are  not  available  on 
site  nor  will  sufficient  land  be  retained 
to  construct  them.  None  of  the  existing 
submarine  maintenance  facilities  would 
be  accessible  unless  the  Thames  River 
channel  was  dredged  as  proposed  in  the 
preferred  alternative.  Consequently, 
construction  of  new  submarine 
maintenance  facilities  would  also  be 
required.  Specied  legislation  would  be 
required  to  reopen  the  closed  NUWC 
faciUty  6md  to  develop  facilities  and 
infrastructure  to  support  homeporting. 
Locating  the  SEAWOLF  home  port  at 
the  NUWC  facility  would,  therefore, 
require  the  Navy  to  maintain  duplicate 
submarine  support  facilities  within 
three  miles  of  each  other. 

This  duplication  is  not  only 
inefficient  but  would  result  in  increased 
environmental  impacts.  Duplicate 
facilities  would  increase  air  emissions, 
water  discharges,  and  require  another 
temporary  storage  facility  for  hazardous 
waste.  The  cost  of  providing  these 
duplicate  support  facilities  at  NUWC 
and  maintaining  those  facilities  over  the 
30  year  life  of  the  SEAWOLF  submarine 
would  clearly  be  excessive.  As 
described  in  the  EIS,  the  use  of  NUWC 
as  a  home  port  is  not  a  reasonable 
alternative. 

The  in-channel  borrow  pit  alternative 
would  require  removing  contaminated 
sediments  from  the  Thames  River 
channel  and  placement  in  a  “borrow 
pit”  dug  in  another  section  of  the  River. 
While  this  technique  would  eliminate 
the  disposal  of  contaminated  sediment 
at  the  NLDS,  it  would  result  in  dredging 
of  substantially  more  sediments  and  at 
a  higher  disposal  cost.  The  dredging 
associated  with  the  SEAWOLF  project  is 
designed  to  increase  the  depth  of  the 
Thames  River  channel  and  the  areas 
adjacent  to  the  piers.  The  channel 
would  be  dredged  to  a  depth  of  39  feet 
below  MLW.  A  “borrow  pit”  of 
sufficient  size  and  depth  would  have  to 
be  dug  to  accept  the  350,000  CY  of 
contaminated  sediments  plus  the 
necessary  cap  and  still  allow  a 
minimum  depth  of  39  feet  below  MLW. 
There  are  no  existing  borrow  pits  or 
depressions  in  the  Thames  River  that 
could  be  used. 

Based  upon  the  Army  Corps  of 
Engineers  Boston  Harbor  dredging,  it  is 


estimated  that  use  of  a  borrow  pit  would 
increase  the  amoimt  of  dredging  by  1 
million  cubic  yards.  While  the  borrow 
pit  is  being  dug,  the  sediments  that  are 
removed  must  be  stockpiled  on  land  or 
on  barges  in  the  Thames  River.  As  an 
average  barge  can  hold  approximately 
4,000  CY  of  sediment,  there  is  not 
enough  space  to  accommodate  the  large 
number  of  barges  that  would  be  needed 
to  hold  contaminated  sediments  and  the 
sediments  removed  from  the  borrow  pit; 
nor  is  there  an  adequate  land  site  nearby 
to  use  for  stockpiling.  Once  a  borrow  pit 
is  placed  in  the  Thames  River,  it  would 
preclude  any  future  deepening  of  the 
channel  for  any  use — federal,  state,  or 
private.  This  additional  dredging 
requirement,  commitment  of  a  sizeable 
in-channel  area  to  initial  (versus 
maintenance)  dredging,  and  the 
logistical  problems  associated  with 
completing  the  entire  dredging 
requirement  within  the  four  month 
dredging  season,  makes  this  approach 
impracticable.  Additional  impacts  to 
water  quality  in  the  river  would  result 
from  more  disturbance  of  sediment. 
Cumulative  impacts  to  fish  and  benthos 
would  be  magnified  because  dredging 
would  occm  from  October-January  in 
the  multiple  years  necessary  for  project 
completion.  Cost  of  this  approach 
would  be  excessive.  Assviming  similar 
conditions  to  the  Boston  Harbor  In¬ 
channel  option,  the  increased  volumes, 
handling,  and  open  water  disposal  to 
create  cells,  import  clean  sand  and  place 
contaminated  sediment,  would  escalate 
the  total  cost  for  the  SEAWOLF 
dredging  project  from  approximately  $4 
million  to  approximately  $23  million. 
Finally,  given  that  there  is  a  permitted 
in-water  disposal  site  available  for  this 
project,  it  is  not  likely  that  the  required 
permits  could  be  obtained  fi-om  the  CT 
Department  of  Environmental  Protection 
to  allow  this  project  to  proceed  this 
year,  if  at  all. 

Soil  washing  utilizes  a  cleansing 
process  to  remove  contaminants  from 
dredge  material.  The  comment  letter 
asserts  that  the  “cleaned”  sediments  ' 
could  be  placed  in  an  upland  facility  or 
an  open  water  site  without  the  need  for 
capping.  While  this  technique 
eliminates  the  disposal  of  contaminated 
sediment  at  the  NLDS,  it  involves  the 
disposal  of  contaminants  at  upland 
sites.  The  contaminants  would  be 
concentrated  as  a  result  of  the  washing 
process,  would  be  subject  to  regulation 
under  RCRA,  and  may  not  be  suitable 
for  land  disposal.  Mechanical  soil 
washing  is  a  recognized  process,  but  it 
has  not  been  effective  in  removing 
petroleum-based  contaminants  such  as 
polyaromatic  hydrocarbons,  especially 


those  in  fine  sediments.  Mechanical 
washing,  enhanced  by  use  of  chemical 
agents,  is  a  relatively  new  process.  This 
enhanced  soil  washing  teclmique  has 
never  been  attempted  on  a  project  the 
size  of  the  SEAWOLF  project. 
Consequently,  technical  and  timing 
difficulties  must  be  anticipated  wMch 
could  make  completing  the  required 
dredging  within  the  four  month 
dredging  season  impracticable. 
Chemically  enhanced  soil  washing  has 
been  used  only  on  smaller  projects  at  a 
cost  of  $35-$45  per  cubic  yard, 
excluding  the  cost  for  transportation  of 
treated  sediment  and  landfill  fees.  As 
discussed  in  the  EIS,  costs  associated 
with  a  project  could  approach  $100  per 
cubic  yard. 

Sediment  dewatering  involves  placing 
sediments  in  a  barge  or  at  an  upland  site 
and  allowing  water  to  nm  off,  thereby 
reducing  the  overall  volume  of 
sediment  The  EIS  investigated  this 
process  and  concluded  that  the  volume 
of  the  sediments  to  be  dredged 
precludes  the  use  of  barges  for  sediment 
dewatering.  Time  requirements  to 
develop  and  permit  a  suitable  near 
shore  upland  site  to  be  used  for 
sediment  dewatering  were  estimated  to 
take  as  long  as  three  years.  CT  requires 
a  minimum  of  18  months  of  monitoring 
at  a  land  site  before  any  materials  can 
be  deposited  there.  The  dredging 
process  is  also  more  time-consiuning 
and  could  not  be  completed  during  the 
limited  dredge  window  for  the  Thames 
River,  making  this  alternative 
impracticable  for  the  SEAWOLF  project. 
Sediments  are  double  or  triple  handled 
as  the  sediment  is  moved  firam  dredge 
bucket,  to  barge,  to  truck,  and  finally  to 
the  land  disposal  site.  All  of  these 
factors  make  the  costs  associated  with 
dewatering  significantly  greater  than 
disposal  at  the  NLDS. 

Mitigation 

The  Navy  will  employ  the  following 
mitigation  measures  to  ensure 
minimization  of  environmental  impacts 
associated  with  dredging  and  disposal 
operations:  (1)  Use  of  an  enclosed 
clamshell  dredge  bucket  to  minimize 
spillage  of  dredge  sediment  from 
dredging  operations,  (2)  adherence  to 
the  “no  barge  overflow”  requirement, 

(3)  capping  of  the  contaminated  dredged 
sediment  with  clean  sediment  in 
accordance  with  the  Army  Corps  of 
Engineers  permit  requirements  [The 
amount  of  capping  material  available  in 
the  project  exceeds  that  necessary  to 
ensure  a  50  cm  cap  and  should  result  in 
a  thicker  cap  in  most  locations.],  (4) 
observance  of  the  seasonal  restrictions 
on  dredging  in  the  Thames  River,  (5) 
implementing  an  intensive  series  of 
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hydrographic  monitoring  of  the  disposal 
site  during  and  after  disposal  operations 
to  ensure  proper  placement  of 
sediments,  (6)  use  of  sediment  profile 
(vmderwater)  photography  of  the 
disposal  moimd  to  ensure  proper 
placement  of  sediments,  (7)  use  of 
precision  navigation  equipment  and  a 
taut  wire  buoy  at  the  disposal  site  to 
accvuately  locate  the  barge  discharge 
.point  at  the  disposal  site,  and  (8) 
presence  of  a  barge  inspector,  certified 
by  the  Army  Corps  of  Engineers,  on 
each  and  every  barge  that  takes  dredged 
materials  to  the  disposal  site. 

With  the  above  mitigation  measures, 
the  Navy  beUeves  impacts  to  the 
Thames  River  and  Long  Island  Sound 
marine  environments  will  be  minimized 
to  the  maximum  extent  practicable. 

In  addition  to  the  specific  mitigation 
measures  set  out  above,  the  Navy  will: 

(1)  Encourage  the  Army  Corps  of 
Engineers  to  select  a  discharge  point 
where  a  depression  in  the  bottom 
already  exists;  (2)  encoiuage  the  Army 
Corps  of  Engineers  to  dispose  of  clean 
dredged  materials  from  future  area 
projects  at  the  NLDS;  (3)  prirsue 
development  of  a  post-disposal 
monitoring  program  in  cooperation  with 
the  EPA  and  the  Army  Corps  of 
Engineers;  and  (4)  offer  interested 
environmental  groups  the  opportunity 
to  cooperatively  provide  an 
independent  observer  on  barges  carrying 
dredged  material  for  disposal. 

In  accordance  with  the  Clean  Air  Act 
and  General  Conformity  Rule 
requirements,  an  air  quality  review  has 
been  conducted  for  the  proposed 
dredging.  It  has  been  determined  that 
this  action  is  in  compliance  with  40 
CFR  Part  63  (l3etermining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans)  and 
satisfies  the  requirements  of  Section 
176(c)  of  the  Clean  Air  Act  (42  USC 
7506).  Accordingly,  the  proposed  action 
in  the  Thames  River  conforms  to  the 
state  implementation  plan’s  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  federal 
ambient  air  quality  standards  and 
achieving  expeditious  attainment  of 
those  standards. 

Section  404  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  requires 
authorization  fi-om  the  Army  Corps  of 
Engineers  for  the  discharge  of  dredged 
materied  into  “waters  of  the  United 
States’’.  Section  404  regulations  prohibit 
the  use  of  any  disposal  site  in  open 
water  when  its  use  would  result  in 
adverse  effects  on  water  quality, 
shellfish  beds,  fisheries  and  wildlife,  or 
recreational  areas.  The  Navy  has 
determined  that  the  proposed  dredging 
would  not  have  significant  impacts  and 


has  applied  for  a  section  404  permit  for 
this  project. 

Section  401  of  the  FWPCA  requires 
that  any  party  proposing  to  engage  in  an 
activity  which  may  affect  water  quality 
must  obtain  state  water  quality 
certification.  Certification  will  not  be 
granted  unless  it  has  been  determined 
that  the  proposed  activity  will  not 
violate  state  water  quality  standards. 

The  Navy  has  received  the  requisite 
Section  401  permit  fi'om  the  CT 
Department  of  Environmental  Protection 
for  SEAWOLF  homeporting.  The  NLDS 
is  partially  located  in  the  State  of  New 
York,  but,  imder  EPA  regulations,  a 
water  quality  certificate  is  only  required 
fi'om  the  state  having  jurisdiction  over 
the  location  where  the  dredged 
materials  will  be  discharged.  Disposal  of 
dredged  material  will  teike  place  wholly 
within  waters  of  the  state  of  Connecticut 
and  there  will  be  no  direct  discharge  of 
dredged  material  into  New  York  waters, 
therefore  a  New  York  Water  Quality 
Certificate  is  not  required  for  this 
project. 

In  accordance  with  the  Coastal  Zone 
Management  Act,  the  Navy  has 
requested  and  received  concurrence 
with  its  determination  of  coasted  zone 
consistency  for  the  SEAWOLF 
homeporting  project  fi'om  the  CT 
Department  of  Environmental 
Protection.  Although  the  NLDS  lies 
peirtially  within  the  waters  of  the  State 
of  New  York,  the  Navy  has  determined 
that  the  proposed  action  will  not  affect 
the  coasted  resources  of  the  State  of  New 
York,  and  included  a  negative 
determination  to  that  effect  in  the  EIS. 

Pursuant  to  Executive  Order  12898  on 
Environmental  Justice,  potential 
environmental  emd  economic  impacts 
on  minority  and  low-income  persons 
emd  communities  were  assessed.  Any 
impacts  caused  by  the  SEAWOLF 
homeporting,  particuleuly  the  dredging 
and  disposal  of  dredged  material,  will 
be  experienced  equally  by  edl  groups 
within  the  overall  regional  population. 
Because  no  long-term  negative 
enviroiunental  impacts  are  expected 
fiom  the  proposed  action,  no  particular 
minority  or  low  income  segment  of  the 
population  would  be  disproportionately 
affected.  There  is  not  anticipated  to  be 
any  likelihood  for  minority  or  low 
income  individuals  to  be  subjected  to 
adverse  environmental  or  health  risks. 

In  accordance  with  the  National 
Historic  Preservation  Act,  the  Navy 
concluded  that  it  is  unlikely  that  there 
are  any  submerged  ship  wrecks  in  the 
area  to  be  affected  by  the  dredging  or 
disposal  operations.  The  State  Historic 
Preservation  Officer  has  concxirred  with 
this  finding. 


Questions  regarding  the  Final 
Environmental  Impact  Statement 
prepared  for  this  action  may  be  directed 
to  Mr.  Robert  Ostermueller,  Head, 
Environmental  Planning,  Northern 
Division  Naval  Facilities  Engineering 
Command,  10  Industrial  Hi^way, 
Lester  PA  19113,  telephone  (610)  595- 
0759;  fax  (610)  595-0778. 

Dated:  September  27, 1995. 

Duncan  Holaday, 

Deputy  Assistant  Secretary  of  the  Navy 
(Installations  and  Facilities). 

[FR  Doc.  95-24502  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT95-61-000] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  the  following  tariff  sheets  to  be 
effective  October  23, 1995: 

Second  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  11 
Original  Volume  No.  2 
Fifteenth  Revised  Sheet  No.  4E 
First  Revised  Sheet  No.  1400 
First  Revised  Sheet  No.  1412 

Columbia  states  that  these  tariff  sheets 
are  being  filed  to  cancel  in  their  entirety 
Rate  Schedules  X-121  and  X-122, 
which  embody  separate  agreements 
between  Columbia  and  Carnegie  Natural 
Gas  Company  (Carnegie)  6is  follows: 

Rate  S^edule  X-121  for  a 
transportation  of  natural  gas  agreement 
authorized  under  Docket  No.  CP84-217 
(27  FERC  61,075  (1984)); 

Rate  Schedule  X-122  for  a 
transportation  of  natural  gas  agreement 
authorized  imder  Docket  No.  ^84-214 
(27  FERC  61,075  (1984)). 

Columbia  states  that  a  copy  of  this 
filing  was  served  upon  Carnegie  and 
have  been  mailed  to  all  holders  of 
Columbia’s  FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  Ortober  4, 1995.  Protests  will 
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be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Coltunbia’s  filings  are  on  file  widi  the 
Commission  and  are  available  for  pubhc 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24500  Filed  10-2-95;  8:45  am] 
BU.UNQ  CODE  6717-01-M 


[Docket  No.  CP95-779-000] 

Gateway  Pipeline  Company, 
Complainant  v.  Western  Gas  Interstate 
Company,  Respondent;  Notice  of 
Complaint 

September  27, 1995. 

Take  notice  that  on  September  26, 
1995,  Gateway  Pipeline  Company 
(Complainant),  333  North  Sam  Houston 
Parkway  East,  Houston,  Texas  77060, 
filed  a  complaint  in  Docket  No.  CP95- 
779-000,  pursuant  to  Section  385.206  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.206)  against 
Western  Gas  Interstate  Company 
(Respondent)  to  immediately  cease  and 
desist  all  activity  related  to  its 
application  filed  in  Docket  No.  CP95— 
606-000,  as  amended.  Complainant 
states  that  this  pleading  is  in  response 
to  respondent’s  on-going  construction 
activities  related  to  the  proposed 
interstate  transmission  facihties 
identified  in  the  above-mentioned 
proceeding,  all  as  more  fully  set  forth  in 
the  compl^nt  which  is  on  file  with  the 
Commission  and  open  to  public 
infection. 

Complainant  states  that  respondent 
has  already  constructed  the  permanent 
delivery  point  facilities  for  which  it 
currently  has  pending  an  application  for 
construction  authority  in  Docket  No. 
CP95-606-000,  and  it  is  now  in  the 
process  of  constructing  the  associated 
permanent  mainline  transmission 
facilities  for  which  it  has  pending  an 
applicatiod  in  Docket  No.  CP95-606- 
001.  Complainant  states  that  respondent 
began  construction  of  these  mainline 
facilities  on  Friday,  September  22, 1995, 
and  as  of  Sunday,  September  24,  has 
already  strung,  welded  emd  buried  some 
four  miles  of  mainline  transmission 
pipeline.  Complainant  states  that  at 
respondent’s  current  pace,  it  should 
complete  the  constniction  and 
installation  of  nearly  all  of  the  16-mile 
mainline  by  the  end  of  the  week  ending 
September  30, 1995,  and  the  facilities 
should  be  operational  within  three 
weeks. 


Complainant  asserts  that  respondent 
has  no  authority  to  construct  these 
facilities,  because  the  amendment  to  the 
pending  application  filed  in  Docket  No. 
CP95-606-001  is  still  pending  before 
the  Commission,  and  the  Commission  is 
in  the  process  of  conducting  an 
environmental  assessment  of 
re^ondent’s  proposal. 

Complainant  also  asserts  that 
respondent’s  construction  activities 
therefore  appear  to  violate  Section  7(c) 
of  the  Natural  Gas  Act  (NGA),  which, 
among  other  things,  requires  natural  gas 
companies  to  seciue  prior  approval  of 
proposals  to  construct  emd  operate 
facihties  used  for  the  transmission  of 
gas  in  interstate  commerce. 

Complainant  further  asserts  that  by 
respondent  having  unilaterally  decided 
to  begin  constructing  its  interstate 
transmission  facilities  without  obtaining 
prior  Commission  approval  of  its 
appUcation,  respondent  has  now  in 
efiect  told  the  Commission:  “Never 
mind’’;  respondent  never  really  needed 
to  file  anything  because  these  are  NGPA 
Section  311  facihties.^ 

Complainant  states  that  the 
Commission  should  reject  Western’s 
transparent  and  flagrant  attempt  to 
rationalize,  on  a  post  hoc  basis,  citing 
what  it  considers  respondent’s  “no- 
holds-barred’’  effort  to  get  its  pipeline  in 
the  grovmd.  In  its  petition,  complainant 
states  that  these  facilities  are  not  even 
arguably  legitimate  311  facilities — 
“facilities  utiUzed  solely  for 
transportation  authorized  under  Section 
311(a)  of  the  NGPA’’^ — since  no 
intrastate  or  LDC  entity  is  involved  in 
the  proposed  transportation  transaction 
to  Seaboard.® 

Further,  complainant  states  that 
respondent’s  FERC  fihngs  have 
evidence  a  pronoimced  “make-it-up-as- 
we-go’’  flavor,  geared  toward  getting  its 
pipeline  in  the  ground  as  soon  as 
possible,  with  as  little  Commission 
scrutiny  as  it  can  get  by  with. 
Complainant  furtherstates  that 
respondent  is  not  content  to  wait  for  a 
Commission  order  on  its  abbreviated 


•  In  the  Notice  of  Withdrawal,  respondent 
attempts  to  withdraw  both  its  request  and 
abbreviated  application,  claiming  that  both  of  these 
applications  have  “become  moot,  because  [Western] 
will  construct  and  operate  the  15.5  miles  of  8" 
pipeline  and  sales  tap  to  the  Seaboard  Farm 
(Seaboard)  processing  plant  •  •  •  pursuant  to 
Section  311  of  the  Natural  Gas  Policy  Act.”  Notice 
of  Withdrawal  at  1-2. 

2 18  CFR  284.3(c). 

^  According  to  Exhibit  I  of  Western’s  Abbreviated 
Application,  Seaboard  is  to  be  served  by  Western 
under  a  Rate  Schedule  FT-N  transportation  contract 
executed  by  Seaboard.  Nowhere  in  that  coqtract  or 
in  the  abbreviated  application  is  there  any  mention 
of  an  LDC  or  intrastate  pipeline  “on  behalf  of’ 
entity,  the  essential  element  for  transportation 
service  to  qualify  as  a  Section  311(a)  transaction. 


application  emd  has  decided  simply  to 
construct  its  pipeline,  apparently 
hoping  that  it  can  cure  any  FERC 
problems  after  its  pipeline  is  up  and 
running.  Complainant  argues  that  the 
Commission  should  not  tolerate 
respondent’s  disregard  of  Commission 
authority. 

Complainant  requests  that,  in  order  to 
prevent  respondent  from  completing  the 
construction  and  installation  of  its 
entire  project  and  to  preserve  the  status 
quo  pending  Commission  investigation 
of  this  complaint,  the  Director  of 
Enforcement  issue  by  telephone  a  cease 
and  desist  order  directly  to  respondent’s 
offices,  via  telephone,  by  close-of- 
business  on  September  25, 1995,  but  in 
no  event  later  than  12  noon  September 

26. 1995.  Complainant  also  requests  that 
the  Commission  should  (1)  institute  an 
investigation  into  respondent’s 
construction  activities  related  to 
respondent’s  application,  (2)  order 
respondent  to  show  cause  why  it  should 
not  be  held  in  violation  of  Section  7(c) 
of  the  NGA,  and  thus  subject  to 
penalties  imder  Section  21  of  the  NGA, 
including  criminal  and  civil  penalties 
imder  Sections  21(a)  and  21(b), 
respectively,  of  the  NGA  and  (3)  grant 
other  appropriate  relief  pursuant  to 
Sections  5  and  16  of  the  NGA  as  a  result 
of  the  requested  investigation. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
complaint  should  on  or  before  October 

4. 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordemce  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Answers  to  the  complaint  are 
also  due  on  or  before  October  4, 1995. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24487  Filed  10-2-95;  8:45  am] 
BILLING  CODE  6717-01-M 
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[Docket  Nos.  RP95-185-000  and  RP95-185- 
001] 

Northern  Natural  Gas  Co.;  Notice  of 
Informal  Settlement  Conference 

September  27, 1995. 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on 
November  1, 1995,  at  1  p.m.  The 
conference  will  continue  on  November 
2,  if  necessary.  The  conference  will  be 
held  in  a  hearing  room  at  the  offices  of 
the  Federal  Energy  Regulatory  . 
Commission,  888  First  Street,  N.E., 
Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  piusuant  to  the 
Commission’s  regulations,  18  CFR 
385.214. 

For  additional  information,  contact  Donald 
Heydt  at  (202)  208-0740  or  Robert  Young  at 
(202)  208-5705. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24494  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  S717-01-M 


[Docket  No.  RP95-443-OOg] 

Northwest  Pipeline  Corporation;  Notice 
of  Petition  for  Grant  of  Limited  Waiver 
of  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995,  piursuant  to  Rule  207(a)(5)  of  die 
Commission’s  Rules  of  Practice  and 
Procedtire,  18  CFR  385.207(a)(5), 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a 
-Petition  for  Grant  of  Limited  Waiver  of 
Tariff. 

Northwest  seeks  a  waiver  of  the 
provisions  of  Section  12.3  of  the  General 
Terms  and  Conditions  addressing 
priority  of  service  during  curtailment. 
Section  14.1  of  the  General  Terms  and 
Conditions  addressing  nomination 
procedure  for  gas  deliveries,  and 
Section  10  of  Rate  Schedule  TF-1  and 
Section  4  of  Rate  Schedule  T-1 
addressing  reservation  charge 
adjustments,  and  waivers  of  any  other 
tariff  provisions  necessary  to  allow 
Northwest  to  provide  unscheduled 
emergency  service  to  Exxon  Company, 
U.S.A.  (Exxon)  at  its  Shute  Creek  plant 
with  priority  over  scheduled  firm  and 
interruptible  services,  even  during 
periods  of  curtailment  or  declared 
entitlement,  in  order  to  prevent  the 
venting  of  untreated  gas  fi-om  the  plant 
which  contains  lethal  amoimts  of 
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hydrogen  sulfide  and  could  create  a 
safety  hazard  for  Exxon’s  field 
employees  and  the  public. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  shoiild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  October  4, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24492  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  S717-01-M 


[Docket  No.  RP95^19-002] 

Pacific  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

September  27, 1995. 

Take  notice  that  on  September  25, 
1995,  Pacific  Gas  Transmission 
Company  (PGT),  made  a  compliance 
filing  submitting  certain  proposed 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1-A 
and  Second  Revised  Volume  No.  1.  PGT 
states  that  the  proposed  revised  tariff 
sheets  implement  minor  typographical 
corrections  and  clarifications  in  PGT’s 
update  of  its  Index  of  Shippers. 

PGT  further  states  that  a  copy  of  this 
filing  has  been  served  upon  the  official 
service  list  established  by  the  Secretary 
in  this  proceeding. 

PGT  requests  waiver  of  the 
Commission’s  regulations  to  allow  the 
proposed  revised  tariff  sheets  to  become 
effective  September  15, 1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  eire 
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on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24493  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RP95-445-«0(q 

South  Georgia  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995,  South  Georgia  Natural  Gas 
Compemy  (South  Georgia)  tendered  for 
filing  to  become  part  of  its  FERG  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
October  1, 1995: 

Second  Revised  Sheet  No.  15 
Second  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  34 
Second  Revised  Sheet  No.  114 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  (1)  Revise  its 
nomination  procedures,  in  response  to 
feedback  received  from  its  shippers  who 
utilize  the  midday  nomination  process, 
to  allow  midday  nominations  to  remain 
in  effect,  i.e.  to  roll,  during  the  month, 
unless  changed  by  the  shipper,  and  (2) 
to  provide  for  shippers  to  prioritize  their 
receipt  and  delivery  nominations  in 
case  of  scheduling  cuts.  South  Georgia 
submits  that  both  of  these  changes  will 
enhance  its  nomination  and  scheduling 
process.  Accordingly,  South  Georgia  has 
requested  all  waivers  necessary  to  make 
these  changes  effective  October  1, 1995. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
EXZ  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  4, 1995.  Protests  will  not  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24490  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  t717-01-M 
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[Docket  No.  RP9&-444-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995,  Southern  Natxural  Gas  Company 
(Southern)  tendered  for  fiUng  to  become 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volvune  Mo.  1,  the  follotving 
tariff  sheets  to  be  effective  October  1, 
1995: 

Third  Revised  Sheet  No.  126 
Third  Revised  Sheet  Nos.  236-237 
First  Revised  Sheet  No.  249 
Fourth  Revised  Sheet  No.  404 
Fourth  Revised  Sheet  No.  406 

Southern  states  that  the  purpose  of 
this  filing  is  to  (1)  revise  its  nomination 
procediues,  in  response  to  feedback 
received  from  its  shippers  who  utilize 
the  midday  nomination  process,  to 
allow  midday  nominations  to  remain  in 
effect,  i.e.,  to  roll  during  the  month, 
unless  changed  by  the  shipper,  and  (2) 
to  update  its  Index  of  Purchasers  to 
reflect  a  permanent,  partial  release  of 
capacity.  Southern  has  requested  all 
waivers-necessary  to  make  these 
changes  effective  October  1, 1995. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedm*  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  should  be  filed  on 
or  before  October  4, 1995.  Protests  will 
not  be  considered  by  the  Coirunission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-24491  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  <717-01-M 


[Docket  No.  TM96-2-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995,  Transcontinental  Cas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fifing  certain  revised  tariff  sheets  to  its 


FERC  Gas  Tariff  Third  Revised  Volume 
No.  1  enumerated  in  Appendix  A 
attached  to  the  fifing. 

Transco  states  that  the  instant  fifing  is 
submitted  pursuant  to  Section  44  of  the 
General  Terms  and  Conditions  of 
Transco’s  Volume  No.  1  Tariff  which 
provides  that  Transco  will  reflect  in  its 
rates  the  costs  incurred  for  the 
transportation  and  compression  of  gas 
by  others  (hereinafter  “TBO”).  Section 
44  provides  that  Transco  will  file  to 
reflect  net  changes  in  its  TBO  rates  at 
least  30  days  prior  to  the  November  1 
effective  date  of  each  annual  TBO  fifing. 
Transco  states  that  Appendix  B  attached 
to  the  filing,  sets  forth  Transco’s 
estimated  TBO  demand  costs  for  the 
period  November  1, 1995  through 
October  31, 1996,  and  the  derivation  of 
the  TBO  vuiit  rate  reflected  on  the  tariff 
sheets  included  in  Appendix  A. 

Transco  states  that  it  is  serving  copies 
of  the  instant  fifing  to  its  customers. 
State  Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  peirty  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24488  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  6717-01-M 


[Docket  No.  GT95-66-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fifing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  and  Original  Volume  2,  which 
tariff  sheets  are  included  in  Appendix  A 
attached  to  the  fifing.  The  proposed 
effective  date  of  suci  tariff  sheets  is 
November  1, 1995. 


Transco  states  that  the  purpose  of  the 
instant  fifing  is  to  terminate  Section  7(c) 
firm  tremsportation  service  imder  Rate 
Schedules  X-267,  X-268,  X-271,  X-277 
and  X-278  and  to  convert  such  service 
to  service  provided  imder  Rate  Schedule 
FT  pursuant  to  Transco’s  blanket 
transportation  certificate  and  Part  284  of 
the  Commission’s  regulations  effective 
November  1, 1995. 

Transco  states  that  the  rates 
applicable  to  the  converted  services  are 
the  generally  applicable  charges  under 
Rate  Schedule  FT  (including  fuel),  plus 
reservation  and  commodity  rate 
surcharges  as  set  forth  on  Sheet  No.  40A 
to  Transco’s  Third  Revised  Volume  No. 

1  Tariff.  Sheet  No.  40A  sets  forth 
charges  applicable  to  Incremental  Leidy 
Line  Annual  Firm  Transportation  which 
has  been  converted  from  individually 
certificated  Section  7(c)  firm 
transportation  service  to  service  under 
Transco’s  blanket  certificate  and  Part 
284  of  the  Commission’s  regulations. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  Con  Ed,  Delmarva, 
LILCO,  NUI,  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24495  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  GT95-65-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fifing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  2, 
which  tariff  sheets  are  included  in 
Appendix  A  attached  to  the  fifing.  The 
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proposed  elective  date  of  such  tariff 
sheets  is  November  1, 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  terminate  Section  7(c) 
firm  transportation  service  under  Rate 
Schedules  X-316,  X-318  and  X-324  and 
to  convert  such  service  to  service 
provided  imder  Rate  Schedule  FT 
pursuant  to  Transco’s  blanket 
transportation  certificate  and  Part  284  of 
the  Commission’s  regulations  effective 
November  1, 1995. 

Trasnco  states  that  the  rates 
applicable  to  the  converted  services  are 
the  generally  applicable  charges  under 
Rate  Schedule  FT  (including  fuel),  plus 
reservation  and  commodity  rate 
surcharges  as  set  forth  on  Sheet  No.  40B 
to  Transco’s  Third  Revised  Voliune  No. 

1  Tariff.  Sheet  No.  40B  sets  forth  the 
charges  applicable  to  Niagara  Import 
Point  Project-System  Expansion  annual 
firm  transportation  service  which  has 
been  converted  from  individually 
certificated  Section  7(c)  firm 
transportation  service  to  service  imder 
Transco’s  blanket  certificate  and  Part 
284  of  the  Commission’s  regulations. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  NUI,  Piedmont  and 
interested  State  Commissions.  , 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426,  in  accordance  with  Sections 

385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  he 
filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  95-24496  Piled  10-2-95;  8:45  am] 
BILUNQ  COOK  6717-01-M 


[Docket  No.  QT95-64-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 
1995  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 


No.  1  and  Original  Volume  No.  2,  which 
tarifi  sheets  are  included  in  Appendix  A 
attached  to  the  filing.  The  proposed 
effective  date  of  such  tariff  sheets  is 
November  1, 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  terminate  Section  7(c) 
firm  transportation  service  under  Rate 
Schedules  X-286  and  to  convert  such 
service  to  service  provided  under  Rate 
Schedule  FT  pursuant  to  Transco’s 
blanket  transportation  certificate  and 
Part  284  of  the  Commission’s 
regulations  effective  November  1, 1995. 
In  that  regard,  Transco  and  its  APEC 
shippers  have  agreed  that,  as  part  of  the 
conversion  process,  converting  APEC 
shippers  will  be  entitled  to  elect  annual 
firm  transportation  service  in  lieu  of 
seasonal  (November  15  through  March 
31)  service.  NUI  has  notified  Transco  of 
its  election  to  convert  its  APEC  service 
to  annual  firm  transportation  service. 

Transco  states  that  the  rates 
applicable  to  the  converted  service  are 
the  generally  applicable  charges  under 
Rate  Schedule  Ft  (including  fiiel),  plus 
reservation  and  commodity  rate 
surcharges  as  set  forth  on  Sheet  No.  40E 
to  Transco’s  Third  Revised  Volume  No. 

1  Tariff.  Sheet  No.  40E  sets  forth  the 
charges  applicable  to  APEC  annual  firm 
transportation  service  which  has  been 
converted  from  individually  certificated 
Section  7(c)  firm  transportation  service 
to  annual  firm  transportation  under 
Transco’s  blanket  certificate  and  Part 
284  of  the  Commission’s  regulations. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  NUI  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.  Washington. 
D.C.  20426,  in  accordance  with  Sections 

385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-24497  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  S717-01-M 


[Docket  No.  GT95-«»-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 

1995  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 
and  Origional  Volume  No.  2,  which 
tariff  sheets  are  included  in  Appendix  A 
attached  to  the  filing.  The  proposed 
effective  date  of  sudh  tariff  sheets  is 
November  1, 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  terminate  Section  7(c) 
firm  transportation  service  under  Rate 
Schedules  X-294,  X-296.  X-297,  X- 
303,  X-309,  X-311  and  X-312  and  to 
convert  such  service  to  service  provided 
under  Rate  Schedule  FT  pursuant  to 
Transco’s  blanket  transportation 
certificate  and  Part  284  of  the 
Commission’s  regulations  effective 
November  1, 1995.  Currently,  the 
System  Expansion  (SEP)  service  is 
billed  on  an  annual  basis.  However, 
upon  conversion  to  Part  284  Service, 
Transco,  Fort  Hill  Natural  Gas 
Authority,  City  of  Greenwood,  South 
Carolina,  City  of  Greer,  South  Carolina, 
Piedmont  Natural  Gas  Company,  Inc., 
City  of  Union.  South  Carolina,  United 
Cities  Gas  Company,  Georgia  Division 
and  United  Cities  Gas  Company,  South 
Carolina  Division  have  agreed  that  the 
converted  SEP  service  will  be  hilled  on 
a  seasonal  basis  corresonding  to  the 
period  during  which  Transco  provides 
SEP  service  (i.e.,  November  through 
March).  The  derivation  of  the  seasonal 
rates  to  be  billed  for  the  coverted  SEP 
service  is  set  forth  in  Appendix  B 
attached  to  the  filling. 

Trasnco  states  that  Sheet  No.  40F  to 
Transco’s  Voliune  No.  1  sets  forth  the 
charges  applicable  to  SEP  firm 
transportation  service  which  has  been 
converted  from  individually  certificated 
Section  7(c)  firm  transportation  service 
to  annual  firm  transportation  service 
under  Transco’s  blanket  certificate  and 
Part  284  of  the  Commission’s 
regulations 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  NUI,  Piedmont  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426,  in  accordance  with  Sections 

385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
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filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  &e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  meike  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24496  Filed  10-2-95;  8:45  ami 
BH.UNQ  CODE  6717-01-M 


[Docket  No.  GT9&-62-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  22, 

1995  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
certain  revised  tariff  sheets  in  Appendix 
A  attached  to  the  fifing.  The  proposed 
effective  date  of  such  tariff  sheets  is 
November  1, 1995. 

Transco  states  that  the  piupose  of  the 
instant  filing  is  to  terminate  Section  7(c) 
firm  transportation  service  under  Rate 
Schedule  FT-NT  and  to  convert  such 
service  to  service  provided  vmder  Rate 
Schedule  FT  pursuant  to  Transco’s 
blanket  transportation  certificate  and 
Part  284  of  the  Commission’s 
reflations  effective  November  1, 1995. 

Transco  states  that  the  rates 
applicable  to  the  converted  services  are 
the  generally  applicable  charges  under 
Rate  Schedule  FT  (including  fuel),  plus 
reservation  and  commodity  rate 
surcharges  as  set  forth  on  Sheet  No.  40D 
to  Transco’s  Third  Revised  Volume  No. 

1  Tariff.  Sheet  No.  40D  sets  forth  the 
charges  applicable  to  FT-NT  armual 
firm  transportation  service  which  has 
been  converted  from  individually 
certificated  Section  7(c)  firm 
transportation  service  to  service  imder 
Transco’s  blanket  certificate  and  Part 
284  of  the  Commission’s  regulations. 

Transco  states  that  copies  of  the  fifing 
are  being  ihailed  to  NUI,  Piedmont, 

NAU  and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  shovdd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 


filed  on  or  before  October  4, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24499  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  4717-01-M 


[Docket  No.  TM96-1-1 19-001] 

Young  Gas  Storage  Co.,  Ltd.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  27, 1995. 

Take  notice  that  on  September  25, 
1995,  Young  Gas  Storage  Company,  Ltd. 
(Young)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  CMginal 
Volume  No.  1,  the  following  tariff  sheet: 

First  Revised  Sheet  No.  5 

The  proposed  effective  date  of  this 
tariff  sheet  is  Jime  1, 1995. 

Young  states  that  the  piu*pose  of 
Young’s  filing  is  to  comply  with  the 
Commission’s  order  dated  September 
12, 1995,  directing  Young  to  file  a  tariff 
sheet  within  15  days  of  the  date  of  the 
order  deleting  the  ACA  surcharge  fi'om 
its  tariff. 

Yoimg  states  that  copies  of  this  filing 
were  served  on  its  customers  and  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington 
D.C.  20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission’s 
Rules  emd  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  4, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-24489  Filed  10-2-95;  8:45  ami 
BILUNQ  CODE  STir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40237;  FRL-4982-5] 

Access  to  Confidential  Business 
Information  by  the  New  York 
Department  of  Environmental 
Conservation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  the  State  of  New  York 
Department  of  Environmental 
Conservation  access  to  information 
which  has  been  submitted  to  EPA  imder 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
^ency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551;  e-mail:  TSCA- 
Hotfine@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  niunber  68-W5-0040,  the  State 
of  New  York  Department  of 
Environmental  Conservation  will  review 
information  directed  to  EPA  under  the 
authority  of  TSCA,  including  CBI,  and 
determine  the  value  of  such  information 
to  its  toxics  programs.  This  contractor 
will  produce  a  paper  containing  a 
summary  of  its  findings  to  be  directed 
to  EPA. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  imder  EPA 
contract  number  68-W5-0040,  the 
identified  contractor  will  require  access 
to  information,  including  CBI, 
submitted  to  EPA  under  all  sections  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters  and  at  the  State/ 
contractor  toxics  facility  headquarters 
located  at  50  Wolf  Road,  Albany,  NY 
12233. 

The  contractor  will  be  required  to 
adhere  to  a  modified  version  of  the 
security  provisions  included  in  the  EPA 
TSCA  Confidential  Business 
Information  Security  Manual.  These 
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modified  provisions  do  not 
substantively  reduce  the  level  of 
security  afforded  TSCA  CBI.  Copies  of 
the  modified  version  are  available  from 
the  address  referenced  above  in  FOR 
FURTHER  INFORMATION  CONTACT. 
Additional  information  may  be  secured 
from  Scott  Sherlock,  EPA  staffer 
assigned  to  this  project  at  (202)  260- 
1536;  e-mail: 

sherlock.scott@epamail.epa.gov. 

Before  access  to  TSCA  CBI  will  be 
authorized  at  the  contractor’s  site,  EPA 
is  required  to  approve  the  contractor’s 
security  certification  statement,  perform 
the  required  inspection  of  the  facility, 
and  ensure  that  the  facilities  are  in 
compliance  with  the  modified  security 
provisions.  Upon  completing  review  of 
the  CBI  materials,  the  State/contractor 
will  return  all  these  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  60 
days  after  the  date  of  commencement, 
unless  EPA  agrees  to  extend  it,  in  which 
case  clearance  will  be  extended  to  120 
days  after  the  date  of  commencement. 

All  contractor  personnel  having 
access  to  the  TSCA  CBI  will  be  required 
to  sign  nondisclosure  agreements  and 
will  be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI.  Additionally,  the 
contractor  has  provided  assurances  in 
writing  that  the  TSCA  CBI  protections 
required  xmder  this  contract  are  not 
inconsistent  with  any  existing  State 
provisions. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 

Dated:  September  27, 1995. 

George  A.  Bauas, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Preventionand 
Toxics. 

(FR  Doc.  95-24585  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  SMO-40-F 


[OPPTS-t40238;  Pm.-4982-^ 

Access  to  Confidential  Business 
Information  by  the  Georgia  Department 
of  Natural  Resources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  the  State  of  Georgia  < 
Department  of  Natural  Resources  access 
to  information  which  has  been 
submitted  to  EPA  under  aH  sections  of 
the  Toxic  Substances' Control  Act 
(TSCA).  Some  of  the  information  may  be 


claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  October  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551;  e-mail:  TCSA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under ' 
contract  number  68-W 5-0038,  the  State 
of  Georgia  Department  of  Natural 
Resoimces  will  review  information 
directed  to  EPA  vmder  the  authority  of 
TSCA,  including  CBI,  and  determine  the 
value  of  such  information  to  its  toxics 
programs.  This  contractor  will  produce 
a  paper  containing  a  summary  of  its 
findings  to  be  directed  to  EPA. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W5-0038,  the 
identified  contractor  will  require  access 
to  information,  including  CBI, 
submitted  to  EPA  irndw  all  sections  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  infonnation  under  all 
sections  of  TSCA  that  EPA  may  provide 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  this  contract  will  take  place 
at  EPA  Headquarters  and  at  the  State/ 
contractor  toxics  facility  headquarters 
located  at  7  Martin  Luther  King,  Jr. 
Drive,  Atlanta,  GA  30334. 

The  contractor  will  be  required  to 
adhere  to  a  modified  version  of  the 
security  provisions  included  in  the  EPA 
TSCA  Confidential  Business 
Information  Security  Manual.  These 
modified  provisions  do  not 
substantively  reduce  the  level  of 
security  afforded  TSCA  CBI.  Copies  of 
the  modified  version  are  available  from 
the  address  referenced  above  in  FOR 
FURTHER  INFORMATION  CONTACT. 
Additional  information  may  be  secured 
from  Scott  Sherlock,  EPA  staffer 
assigned  to  this  project  at  (202)  260- 
1536;  e-mail: 

sherlock.scott@epamail.epa.gov. 

Before  access  to  TSCA  CBI  will  be 
authorized  at  the  contractor’s  site,  EPA 
is  required  to  approve  the  contractor’s 
security  certification  statement,  perform 
the  required  inspection  of  the  facility, 
and  ensure  that  the  facilities  are  in 
compliance  with  the  modified  security 
provisions.  Upon  completing  review  of 
the  CBI  materials,  the  State/contractor 
will  return  all  these  materials  to  EPA. 


Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  60 
days  after  the  date  of  commencement, 
unless  EPA  agrees  to  extend  it,  in  which 
case  clearance  will  be  extended  to  120 
days  after  the  date  of  commencement. 

All  contractor  personnel  having 
access  to  TSCA  CBI  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI.  Additionally,  the 
contractor  has  provided  assurances  in 
writing  that  the  TSCA  CBI  protections 
required  under  this  contract  are  not 
inconsistent  with  any  existing  State 
provisions. 

List  of  Subjects 

Enviromnental  protection.  Access  to 
confidential  business  information. 
Dated:  September  27, 1995. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  95-24586  Filed  10-2-95;  8:45  am) 

BH.LINQ  coot  asao-ao-F 


(FRL-6311-3] 

Privacy  Act  of  1974;  Debarmant  and 
Suspension  System  of  Records 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  new  Privacy  Act 
system  of  records. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  publishing  a  notice  for  public 
comment  cm  a  system  of  records  subject 
to  the  Privacy  Act  of  1974,  5  U.S.C 
552a.  Hiis  system  is  entitled 
“Debarment  and  Suspension  Files’’. 
Additional  information  on  this  system  is 
described  in  the  Supplementary 
Information  section  of  this  notice. 
EFFECTIVE  DATE.'^  This  proposed  action 
will  be  effective,  without  further  notice 
on  November  13, 1995,  unless 
comments  are  received  which  result  in 
a  contrary  determination. 

ADDRESSES:  Comr^  Its  should  be 
addressed  to:  Dp  .d  M.  Sims,  Chief. 
Hearing  Officer,  Office  of  Grants  and 
Debarment  (Mail  Code  3901F),  U.  S. 
Environmental  Protection  Agency, 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  J.F. 
Drummond,  fr..  Associate  Hearing 
Officer,  Office  of  Grants  and  Debarment 
(Mail  Code  3901F),  U.  S.  Environmental 
Protection  Agency,  Washington,  DC 
20460.  Telephone  (202)  260-6316. 
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SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  system  of  records  is  to 
assist  EPA  in  assembling  information  in 
order  to  conduct  and  document 
debarment  and  suspension  proceedings 
to  ensure  that  Federal  contracts  and 
Federal  assistance,  loans,  and  benefits 
are  awarded  to  responsible  business 
entities  and  individuals.  The  system 
includes  case  and  computer 
generated  records  developed  in 
connection  with  initiating  suspension 
and  debarment  proceedings  under 
Federal  Acquisition  Regulation  (FAR) 

9.4  (procurement)  emd  40  CFR  part  32 
(nonprocurement),  and  in  rendering 
interim  and  final  decisions  in  such 
proceedings.  Case  files  are  comprised  of: 

(1)  The  official  administrative  record 
maintained  by  hearing  officers  in  EPA’s 
Office  of  Grants  and  Debarment  (OGD); 

(2)  files  compiled  by  attorneys  in  EPA's 
Suspension  and  Debarment  Division 
(SDD),  the  Inspector  General  Division  of 
the  Office  of  General  Counsel,  and 
Offices  of  Regional  Coimsel  in  support 
of  suspension  and  debarment  actions; 
and  (3)  files  developed  by  SDD  to 
provide  dociunentation  for  suspension 
and  debarment  actions  and  to  conduct 
audits  of  compliance  agreements. 
Computer  generated  records  include 
data  regarding  categories  and  status  of 
cases. 

This  system  of  records  contains 
records  retrievable  by  the  names  of 
businesses  and  other  organizations,  as 
well  as  by  the  names  of  individuals. 

Only  information  retrievable  by  the 
names  of  individuals  is  covered  by  this 
Privacy  Act  notice. 

Dated:  September  26, 1995. 

Sallyanne  Harper, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 

EPA— 33 
SYSTEM  name: 

Debarment  and  Suspension  Files — 
EPA/OGD. 

SECURITY  classification: 

None. 

SYSTEM  LOCATION: 

Office  of  Grants  and  Debarment, 
Fairchild  Building,  499  South  Capitol 
St.,  Washington,  DC.  Records  are  also 
located  in  files  maintained  by  the  EPA 
legal  offices  in  Headquarters  and 
Regions  1  through  10  which  recommend 
suspension  and  debarment  action. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  who  have  been 
suspended,  proposed  for  debarment,  or 
debarred  from  Federal  prociuement  and 
assistance  programs  and  individuals 


who  have  been  the  subject  of  agency 
inquiries  to  determine  whether  they 
should  be  debarred  and/or  suspended 
from  Federal  procurement  and 
assistance  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  information  on 
individuals  and  firms  excluded  or 
considered  for  exclusion  firom  Federal 
acquisition  or  assistance  programs  as  a 
result  of  suspension  or  debarment 
proceedings  initiated  by  EPA.  Such 
information  includes,  but  is  not  limited 
to,  names  and  addresses  of  individuals 
covered  by  the  system  of  records, 
evidence  obtained  in  support  of  Action 
Referral  Memoranda  and  Case  Closure 
Memoranda,  interim  decisions, 
compliance  agreements,  audits  of 
compliance  agreements,  and  final 
determinations.  Examples  of  evidence 
contained  in  files  include 
correspondence,  inspection  reports, 
memoranda  of  interviews,  contracts, 
assistance  agreements,  indictments, 
judgment  and  conviction  orders,  plea 
agreements,  and  corporate  information. 
Evidence  may  include  documents 
containing  individuals’  Social  Security 
Numbers.  Computer  generated  records 
include  data  regarding  categories  and 
status  of  cases. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Property  and  Administrative 
Services  Act  of  1949,  41  U.S.C.  251  et. 
seq.;  Office  of  Federal  Procurement 
Policy  Act,  41  U.S.C.  401  et  seq.; 
Executive  Order  12549  (February  18, 
1986);  and  Executive  Order  12689 
(August  16, 1989). 

purpose: 

The  purpose  of  this  system  of  records 
is  to  assist  EPA  in  assembling 
information  on,  conducting,  and 
documenting  debarment  and  suspension 
proceedings  to  ensure  that  Federal 
contracts  and  Federal  assistance,  loans, 
and  benefits,  are  awarded  to  responsible 
business  entities  and  individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  may  be 
disclosed  for  routine  uses  as  follows: 

1.  To  the  General  Services 
Administration  (GSA)  to  compile  and 
maintain  the  “Lists  of  Parties  Excluded 
From  Federal  Procurement  or 
Nonprocurement  Programs”  in 
accordemce  with  FAR  9.404  and  40  CFR 
32.500  and  32.505. 

2.  To  organizations  suspended, 
proposed  for  debarment  of  debarred  in 
EPA  proceedings;  to  the  legal 
representatives  of  such  organizations; 
and  to  the  legal  representatives  of 


individuals  suspended,  proposed  for 
debarment  or  debarred  in  EPA 
proceediims. 

3.  To  a  Federal,  state,  or  local  agency, 
financial  institution  or  other  entity  for 
the  piupose  of  verifying  an  individual’s 
eligibility  for  engaging  in  a  covered 
transaction  as  defined  at  40  CFR  32.200. 

4.  To  Federal,  state,  or  local  agencies 
for  the  purpose  of;  (a)  assisting  them  in 
administering  Federal  acquisition, 
assistance,  loan  and  benefit  programs  or 
regulatory  programs,  (b)  assisting  them 
in  discharging  their  duties  to  ensure  that 
Federal  contracts  and  assistance,  loans, 
and  benefit  programs  are  awarded  to 
responsible  individuals  and 
organizations,  and  (c)  ensuring  that 
Federal,  state  or  local  regulatory 
responsibilities  are  met. 

5.  To  Federal,  state,  or  local  agencies 
where  necessary  to  enable  EPA  to  obtain 
information  relevant  to  an  EPA  decision 
concerning  the  hiring  or  retention  of  an 
employee;  the  letting  of  a  contract  or  the 
issuance  of  a  security  clearance,  license, 
permit,  grant,  or  other  benefit  by  EPA  or 
another  Federal,  state  or  local  agency. 

6.  To  an  appropriate  Federal,  state, 
local,  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
carrying  out  a  statute,  rule,  regulation, 
permit,  or  order,  where  the  records 
indicate  on  their  face  or  in  conjunction 
with  other  records  a  violation  or 
potential  violation  of  the  statute,  rule, 
regulation,  permit,  or  order,  and  the 
information  disclosed  is  relevant  to  the 
matter. 

7.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  piuq}ose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  litigation  or 
anticipated  litigation  in  which  one  of 
the  following  is  a  party  or  has  an 
interest;  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
Agency. 

8.  In  a  proceeding  or  contemplated 
proceeding  before  a  court,  other 
adjudicative  body  or  grand  jury,  or  in  an 
administrative  or  regulatory  proceeding, 
to  the  extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  and  is  relevant 
and  necessary  to  the  proceeding  in 
which  one  of  the  following  is  a  party  or 
has  an  interest;  (a)  EPA  or  any  of  its 
components,  (b)  an  EPA  employee  in  his 
or  her  official  capacity,  (c)  an  EPA 
employee  in  his  or  her  individual 
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capacity  where  the  Department  of 
Justice  is  representing  or  considering 
representation  of  the  employee,  or  (d) 
the  United  States  where  EPA  determines 
that  the  litigation  is  likely  to  affect  the 
Agency.  Such  disclosures  include,  hut 
are  not  limited  to,  those  made  in  the 
course  of  presenting  evidence, 
conducting  settlement  negotiations,  and 
responding  to  requests  for  discovery. 

9.  In  response  to  a  subpoena  from 
another  Federal  agency  having  the 
power  to  issue  subpoenas  to  EPA. 

10.  To  EPA  and  other  Federal  agency 
contractors,  grantees,  or  volimteers  who 
have  been  engaged  to  assist  the 
Government  in  the  performance  of  a 
contract,  grant,  cooperative  agreement, 
or  other  activity  related  to  this  system 
of  records  and  who  need  to  have  access 
to  the  records  in  order  to  perform  the 
activity.  Recipients  are  required  to 
maintain  the  records  in  accordance  with 
the  requirements  of  the  Privacy  Act. 

11.  To  the  public,  upon  request,  and 
to  publishers  of  computerized  legal 
research  systems,  but  such  disclosures 
shall  be  lifted  to  interim  or  final 
decisions  and  settl^ent  agreements. 

12.  To  a  member  of  Congress  or  a 

•  Congressional  office  in  response  to  an 
inquiry  from  that  member  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

13.  To  representatives  of  GSA  and  the 
National  Archives  and  Records 
AdminisU'ation  who  are  conducting 
records  management  inspections  under 
the  authority  of  44  U.S.C.  2904  and 
2906. 

POLICIES  AND  PflOCEDURES  FOR  STORING, 
RETRIEVVia,  RETAINING  AND  DISPOSING  OF 
RECORDS  IN  THE  system: 

STORAGE: 

Paper  records  in  file  folders; 
microfiche,  discs,  computers  and  other 
electronic  media. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name  of  the 
firm  or  individual  and  by  file  number. 

SAFEGUARDS: 

Records  are  accessible  only  by 
authorized  EPA  employees  and  are 
secured  in  file  cabinets  in  areas  which 
are  locked  dining  non-duty  hours. 
Access  to  data  in  computers  is  restricted 
to  suspension  and  debarment  personnel 
and  other  EPA  employees  with  an 
official  need  for  such  information. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  EPA’s  Assistance  and  Interagency 
Agreement  Records  Schedule,  NCl- 
412-85-25/7.  This  schedule  was 
developed  under  EPA  Records 


Management  Guidelines  established 
pursuant  to  44  U.S.C.  3101  et  seq^ 
Investigative  and  advocacy  files  are 
destroyed  after  the  issuance  of  a  final 
determination  or  entry  of  a  compliance 
agreement.  Audit  files  are  retained 
throughout  the  term  of  the  relevant 
compliance  agreement.  The  official 
administrative  record  is  retained  in  the 
office  imtil  three  months  after  the 
period  of  debarment  or  voluntary 
exclusion  expires,  or  all  provisions  of 
the  compliance  agreement  have  been 
completed.  The  official  administrative 
record  is  then  transferred  to  the  Federal 
Records  Center  (FRC)  for  storage.  Files 
relating  to  cases  closed  without  action 
are  also  transferred  to  the  FRC  three 
months  after  the  decision  to  close  the 
matter.  The  records  transferred  to  the 
FRC  are  destroyed  when  they  are  6  years 
and  3  months  old. 

SYSTEM  MANAGER  AND  ADDRESSES: 

Director,  Office  of  Grants  and 
Debarment,  U.S.  Environmental 
Protection  Agency,  Mail  Code  3901F, 

401  M  Street,  SW.,  Washington,  DC, 
20460. 

NOTIFICATION  PROCEDURES: 

To  obtain  notification  on  whether  this 
system  contains  information  on  you, 
contact  the  System  Manager  at  the  above 
address.  Proof  of  identity  will  be 
required  prior  to  disclosure  of  the 
records  sought.  If  records  pertaining  to 
you  are  located  outside  of  the  Office  of 
Grants  and  Debarment,  the  System 
Manager  will  direct  you  to  the 
appropriate  office. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  Procedures.  Please 
specify  the  particular  records  requested. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Procedures.  Your 
written  inquiry  shoukLidentify  the 
record(s)  to  he  corrected,  the  corrective 
action  sought,  including  any  requested 
amendment  to  the  records,  and  any 
supporting  dociunentation  you  consider 
relevant  to  EPA’s  consideration  of  your 
request. 

RECORD  SOURCE  CATEGORIES: 

EPA  and  other  Federal  officials,  state 
and  local  officials,  private  parties, 
businesses  and  other  entities  who  may 
have  information  relevant  to  an  inquiry, 
and  individuals  who  have  been 
suspended,  proposed  for  debarment  or 
debarred,  and  their  legal 
representatives. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(FR  Doc.  95-24584  Filed  10-2-95;  8:45  am) 
BILLING  CODE  6560-60-P 


[FRL-OW-5311-4] 

State/Tilbal  Water  Quality  Standards: 
Listing  of  EPA  Approvals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  This  notice  contains  a  Usting 
of  States  and  Indian  Tribes  that  have 
had  their  water  quality  standard 
regulations  approved  by  EPA  for  the 
period  covering  October  1, 1991, 
through  August  31, 1995.  This  notice  is 
published  in  accordance  with  a 
requirement  contained  in  the  Water 
Quality  Standards  Regulation  (40  CFR 
131.21).  Additionally,  this  notice 
contains  a  listing  of  Indian  Tribes  that 
have  obtained  EPA  approval  to 
administer  their  water  quality  standards 
program. 

FOR  FURTHER  INFORMATION  CONTACT: 


Region 

WQS  coordina¬ 
tor 

Phone  No. 

1  . 

Eric  Hall,  JFK 
Federal  Bldg., 
One  Con¬ 
gress  Street, 
Boston,  MA 
02203. 

(617)565-3533 

2 . 

Wayne  Jackson, 
Water  Divi¬ 
sion,  290 
Broadway, 

New  York,  NY 
10007. 

(212)  264-6685 

3 . 

Evelyn 

MacKnight, 
Water  Divi¬ 
sion,  841 
Chestnut  St., 
Philadelphia, 
PA  19107. 

(215)  597-4491 

4 . 

Fritz  Wagener, 
Water  Divi¬ 
sion,  345 
Courtland  St, 
NE.,  Atlanta, 
GA  30365. 

(404)  347-3555, 
ext  6633 

5  . 

Dave  Pfeifer, 
Water  Divi¬ 
sion,  77  West 
Jackson 

Blvd.,  Chi¬ 
cago,  IL 
60604-3507. 

(312)  353-9024 
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Region 

WQS  coordina¬ 
tor 

Phone  No. 

6 . 

Cheryl 

Overstreet, 
Water  Divi¬ 
sion,  1445 

Ross  Ave., 

First  Inter¬ 
state  Bank 
Tower,  Dal¬ 
las,  TX  75202. 

(214)  655-6643 

7 . 

Larry  Shepard, 
Water  Divi¬ 
sion,  726  Min¬ 
nesota  Ave., 
Kansas  City, 

KS  66101. 

(913)  551-7441 

8 . 

Bill  Wuerthle, 
Water  Divi¬ 
sion,  999  18th 
Street,  Den¬ 
ver,  CO 
80202-2405. 

(303)  744-1997 

9 . 

Phil  Woods.  MC 
W-3-2.  75 
Hawthorne 

St.,  San  Fran¬ 
cisco,  CA 
94105. 

(415)  744-1997 

10 . 

Marcia 

Lagerloaf  or 
Sally  Brough, 
Water  Divi¬ 
sion  (WS- 
139),  12  Sixth 
Ave.,  Seattle, 
WA98101. 

(206)  553-0176 
or 

(206)  553-1754 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  compiled  list  of  State 
and  Tribal  water  quality  standards 
review/revisions  which  were  approved 
by  EPA  for  the  period  beginning  on 
October  1, 1991  and  ending  on  August 
31, 1995.  The  most  recent  list  of  review 
and  revisions  of  State  water  quality 
standards  was  published  on  November 
24, 1993  (58  FR  62124).  Today’s  notice 
identifies  both  State  and  Tribal 
regulatory  docmnentation  that  contains 
the  State  and  Tribal  water  quality 
standards  as  well  as  dates  of  State/ 
Tribal  adoption  and  EPA  approval. 
Additionally,  a  listing  of  Tribes  that 
have  obtained  EPA  approval  to 
administer  the  water  quality  standards 
program  is  included  in  this  notice.  The 
following  information  is  not  included  in 
this  notice:  (1)  The  text  of  the  water 
quality  standards,  (2)  any  conditions 
(including  disapprovals  of  portions  of 
the  State/Tribal  submittals)  that  might 
have  been  attached  to  the  approvals,  or 
(3)  Tribal  application  materials 
submitted  to  EPA  for  authorization  to 
administer  the  water  quality  standards 
program. 

Tne  text  of  a  State’s  or  Tribe’s 
standards  and  copies  of  the  approval 
letters  can  be  obtained  fi-om  the  State’s 
or  Tribe’s  pollution  control  agency  or 


the  appropriate  EPA  Regional  Office 
(see  abdVe).  Proprietary  publications 
such  as  those  of  the  Bureau  of  National 
Affairs  also  contain  the  text  of  State/ 
Tribal  water  quality  standards. 

Dated:  September  26, 1995. 

Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 

Tribal  Water  Quality  Standards  Program 
Authorizations 

REGION  4 

SEMINOLE  TRIBE 

EPA  Approval:  ]une  1, 1994 

MICCOSUKEE  TRIBE 

EPA  Approval:  December  20, 1994 

REGION  6 

PUEBLO  OF  ISLETA 

EPA  Approval:  October  13, 1992 

PUEBLO  OF  SANDIA 

EPA  Approval:  December  4, 1992 

PUEBLO  OF  SAN  JUAN 

EPA  Approval:  May  12, 1993 

PUEBLO  OF  SANTA  CLARA 

EPA  Approval:  July  19, 1995 

PICURIS  PUEBLO 

EPA  Approval:  August  7, 1995 

NAMBE  PUEBLO 

EPA  Approval:  August  18, 1995 

REGION  8 

SAUSH-KOOTENAI 

EPA  Approval:  March  1, 1995 

REGION  10 

CONFEDERATED  TRIBES  OF  THE 
CHEHAUS  NATION 
EPA  Approval:  March  7, 1995 
PUYALLUP  TRIBE  OF  WASHINGTON 
EPA  Approval:  May  25, 1994 
Water  Quality  Standards  Approvals 
REGION  1  . 

DISTRICT  OF  COLUMBIA 
Water  quality  standards  for  the  District  of 
Columbia  are  contained  in;  “Water  Quality 
Standards  of  the  District  of  Columbia.” 
Adopted  by  the  District:  March  4, 1994 
Effective  Date:  March  4, 1994 
EPA  Action:  Partial  Approval  on  June  27, 
1994 

The  triennial  revisions  included  changes  to 
the  use  classification  system,  antidegradation 
policy,  mercury,  ammonia,  and  total  residual 
chlorine  criteria.  EPA  disapproved  several 
provisions,  including  limitations  on  the 
District’s  wetlands  criteria,  human  health 
criteria,  dissolved  criteria  for  metals,  high 
flow  exemptions,  and  translator  procedures. 

MARYLAND 

Water  quality  standards  for  the  State  of 
Maryland  are  contained  in:  Title  26, 
Department  of  the  Environment,  Subtitle  08 


Water  Pollution,  Subpart  26.08.02  Water 
Quality  (COMAR  26.08.02). 

Adopted  by  the  State:  December  14, 1993 
Effective  Date:  January  17, 1994 
EPA  Action:  Approval  on  May  5, 1994  • 
Revisions  included  changes  in  use 
designations  for  several  streams. 

Adopted  by  the  State:  September  28, 1994 
Effective  Date:  October  24, 1994 
EPA  Action:  Approval  on  January  20, 1995 
Revisions  included  use  designation 
changes  for  several  streams. 

Adopted  by  the  State:  April  25, 1995 
Effective  Date:  May  22, 1995 
EPA  Action:  Approval  on  July  28, 1995 
Revisions  included  use  designation 
revisions  for  several  streams. 

Adopted  by  the  State:  December  23, 1994 
Effective  Date:  January  2, 1995 
EPA  Action;  Approval  on  April  14, 1995 
The  state  adopted  regulations  that  will 
allow  for  the  issuance  of  a  variance  to  water 
quality  standards  for  pH,  iron  and  manganese 
for  the  duration  of  a  coal  remining  activity. 
Adopted  by  the  State:  May  6, 1993 
Effective  Date:  June  7, 1993 
EPA  Action:  Approval  on  May  6, 1994 
The  state  adopted  water  quality  standards 
and  NPDES  program  regulations  to  remedy  a 
previous  EPA  disapproval  of  the  State’s 
mixing  zone  provisions.  Revisions  also 
include  chemical  and  biological  translator 
mechanisms,  and  criteria  implementation 
issues. 

PENNSYLVANIA 
Water  quality  standards  for  the 
Commonwealth  of  Pennsylvania  are 
contained  in:  Title  25,  Rules  &  Regulations, 
Part  I,  Department  of  Environmental 
Resources,  Subpart  C,  Protection  of  Natural 
Resources,  Article  H,  Water  Resources, 
Chapter  93,  Water  C^ality  Standards, 

Chapter  16,  Water  Quality  Standards  Toxics 
Management  Strategy,  Appendix  C  and  D, 
Statement  of  Policy. 

Adopted  by  the  Commonwealth:  July  21, 

1992 

Effective  Date:  October  10, 1992 
EPA  Action:  Approval  on  December  22, 1992 
Revisions  included  use  designation 
changes  (in  Chapter  93,  section  93.9)  for 
several  stream  segments. 

Adopted  by  the  Commonwealth:  December 
15, 1992 

Effective  Date:  May  15, 1993 
EPA  Action:  Approval  on  September  17, 1993 
Revisions  included  use  designation 
changes  (in  Chapter  93,  Section  93.9)  for 
several  stream  segments. 

Adopted  by  the  Commonwealth:  August  17, 

1993 

Effective  Date:  November  20, 1993 
EPA  Action:  Approval  on  February  15, 1994 
Revisions  included  use  designation 
changes  (in  Chapter  93,  Section  93.9)  for 
several  streams. 

Adopted  by  the  Commonwealth:  May  17, 

1994 

Effective  Date:  July  23, 1994 

EPA  Action:  Approval  on  January  27, 1995 
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Revisions  included  use  designation 
changes  (in  Chapter  93,  Section  93.9)  for 
several  streams. 

Adopted  by  the  Commonwealth:  August  15, 
1993  and  November  IS,  1993 
Effective  Date:  February  12, 1994 

Action:  Partial  Approval  on  June  6, 1994 
Revisions  included  the  adoption  pf 
statewide  chlorine  criteria,  a  definition  of 
existing  uses,  and  the  incorporation  of  the 
definition  of  wetlands  into  the  definition  of 
“waters  of  the  Commonwealth.”  EPA 
disapproved  several  provisions  of  the 
Commonwealth’s  water  quality  standards, 
including  portions  of  the  antidegradation 
policy,  the  alumimun  criterion,  and  the  use 
of  ambient  concentrations  to  adjust  criteria 
for  modification  of  effluent  limits. 

WEST  VIRGINIA 

Water  quality  standards  for  the  State  of 
West  Virginia  are  contained  in:  Title  46, 
Legislative  Rule,  Water  Resources  Board, 
Series  1,  Requirements  Governing  Water 
Quality  Standards. 

Adopted  by  the  State:  August  25, 1993 
EPA  Action:  Conditional  Approval  on 
January  10, 1994 
EPA  conditionally  approved  and 
disapproved  portions  of  the  State’s  triennial 
revisions.  Provisions  that  were  conditionally 
approved  include:  Definitions,  the 
antidegradation  policy,  and  water  use 
categories.  Provisions  that  were  disapproved 
include:  several  issues  with  the  State’s  water 
quality  criteria,  the  State’s  lack  of  adequate 
legal  authority  to  issue  variances,  and  the 
mixing  zone  policy. 

REGION  4 
ALABAMA 

Water  Quality  Standards  for  the  State  of 
Alabama  are  contained  in:  Chapter  335  6-10 
(Water  Quality  Criteria)  and  Chapter  335  6- 
11  (Water  Use  Classifications  for  Interstate 
and  Intrastate  Waters)  of  the  Alabama 
Department  of  Environmental  Management 
Administrative  Code. 

Adopted  by  the  State:  April  22, 1992 
Effective  Date:  May  29, 1992 
EPA  Action:  Approval  on  January  6, 1993 
Revisions  included  use  classification 
upgrades  of  Cub  Creek  and  Cottonwood 
C^ek  from  Agricultural  and  Industrial  to 
Fish  and  Wildlife  uses,  and  an  addition  of 
the  Public  Water  Supply  use  classification  for 
a  segment  of  Little  Kowaliga  Creek. 
Additionally,  the  revisions  included  the 
deletion  of  a  provision  which  specified  that 
total  halomethane  criterion  be  computed. 

The  human  health  criteria  for  halomethanes 
are  now  specific  for  each  pollutant  and  do 
not  apply  as  total  halomethane  criteria. 
Adopted  by  the  State:  December  23, 1992 
Effective  Date:  February  1, 1993 
^A  Action:  Approval  on  November  18, 1993 
The  revisions  included  the  designation  of 
an  Outstanding  National  Resource  Water  for 
a  segment  of  Sipsey  Fork  (from  Sandy  Creek 
upstream  to  its  source  at  the  confluence  of 
Hubbard  Creek  and  Thompson  Creek  and  its 
tributaries,  in  Franklin,  Lawrence,  and 
Winston  Counties). 

Adopted  by  the  State:  November  24, 1992 


Effective  Date:  December  30, 1992 
EPA  Action:  Approval  on  May  9, 1994 
Revisions  included  the  adoption  of  the 
Outstanding  Alabama  Water  classification 
into  the  State’s  water  quality  standards. 
Adopted  by  the  State:  August  18, 1993 
Effective  Date:  September  23, 1993 
EPA  Action:  Approval  on  July  20, 1995 
Revisions  included  the  designation  of 
several  stream  segments  as  Outstanding 
Alabama  Waters  (the  Little  Cahaba  River  in 
Bibb  County  and  four  segments  of  the  Cahaba 
River). 

Adopted  by  the  State:  July  20, 1994 
Effective  Date:  August  29, 1994 
EPA  Action:  Approval  on  August  2, 1995 
Revisions  included  the  adoption  of  a  fish 
consiunption  rate  of  30  grams/day  for  the 
derivation  of  human  health  criteria,  adoption 
of  revised  human  health  criteria  for  dioxin, 
adoption  of  selected  toxic  pollutant  criteria 
values  consistent  with  those  published  in 
EPA’s  National  Toxics  Rule  (58  FR  60848, 
December  22, 1992),  and  adoption  of  use 
classification  upgrades  for  several  segments 
as  Fish  and  Wildlife  waters  (Sand  Branch,  a 
segment  of  Waxahatchee  Creek  and  a 
tributary  of  Waxahatchee  Creek),  and  the 
addition  of  the  Public  Water  Supply  use 
designation  for  several  waterbody  segments 
(segments  of  Terrapin  Creek,  Tennessee 
River,  Flint  River,  and  Manoy  Creek). 

FLORIDA 

Water  quality  standards  for  the  State  of 
Florida  are  contained  in:  Chapters  17-302 
and  17-4  of  the  Florida  Administrative  Code. 
Adopted  by  the  State:  March  23,  April  25, 
and  June  15, 1989 

Effective  Dates:  September  13,  October  4,  and 
September  13, 1989,  respectively 
EPA  Action:  Partial  Approval  on  October  23, 
1991 

Revisions  included  the  expansion  of  the 
antidegradation  policy  statement, 
implementation  methods  for  antidegradation, 
revision  of  chronic  toxicity  narrative  criteria, 
and  inclusion  of  allowances  for  schedules  of 
compliance  based  on  new  or  revised  water 
quality  standards. 

Adopted  by  the  State:  July  10, 1987 
Effective  Date:  July  10, 1987 
EPA  Action:  Approval  on  August  9, 1993 
Revisions  included  changes  to  Section 
403.086  of  Chapter  403,  Florida  Statutes  (the 
Grizzle-Figg  Statute). 

Adopted  by  the  State:  September  22, 1994 
Effective  Date:  January  23, 1995 
EPA  Action:  Approval  on  May  15, 1995 
Revisions  included  changes  to  the 
antidegradation  policy,  revisions  to  water 
quality  criteria,  inclusion  of  mean  harmonic 
flow  for  the  application  of  certain  criteria, 
and  revisions  to  the  designated  uses  of 
specific  water  bodies. 

Adopted  by  the  State:  December  31, 1994 
Effective  Date:  February  28, 1995 
EPA  Action;  Approval  on  August  3, 1995 
Revisions  included  the  reclassification  of 
the  Fenholloway  River. 

GEORGIA 

Water  Quality  Standards  for  the  State  of 
Georgia  are  contained  in:  Chapter  391-3-6- 


.03  (Water  Use  Classifications  and  Water 
Quality  Standards)  of  the  Georgia  Department 
of  Natural  Resorux»s  Rules  and  Regulations 
for  Water  Quality  Control. 

Adopted  by  the  State:  March  24, 1993 
Effective  Date:  April  28, 1993 
EPA  Action:  Approval  on  September  30, 1994 
Revisions  included  the  adoption  of 
narrative  biocriteria,  changes  in  criteria  for 
toxic  pollutants,  an  antidegradation  policy  to 
include  the  Outstanding  National  Resource 
Water  classification,  upgrades  of  fourteen 
(14)  streams  to  the  fishing  designation, 
reclassification  of  the  Conasauga  River  and 
Jacks  Creek  (in  the  Cohutta  Wilderness  Area) 
as  Wild  and  Scenic  Rivers,  addition  of  site- 
specific  criteria  provision,  and  revisions  of 
trout  stream  criteria. 

MISSISSIPPI 

Water  quality  standards  for  the  State  of 
Mississippi  are  contained  in:  State  of 
Mississippi  Water  Quality  Criteria  for 
Intrastate,  Interstate,  and  Coastal  Waters. 
Adopted  by  the  State:  July  23, 1992 
EPA  Action:  Approval  on  January  12, 1993 
Revisions  included  a  change  in  the  pH 
criteria  range  applicable  to  all  waters  (6.5- 
9.0). 

Adopted  by  the  State:  July  23, 1992 
EPA  Action:  Approval  on  May  26, 1993 
Revisions  included  the  adoption  of  site- 
specific  criteria  for  nickel  for  the  Mississippi 
Sound. 

NORTH  CAROUNA 
Water  Quality  Standards  for  the  State  of 
North  Carolina  are  contained  in: 
Administrative  Codes  Section  15A  NCAC  2B 
.0100  (Procedures  for  Assignment  of  Water 
Quality  Standards)  and  Section  15A  NCAC 
2B  .0200  (Classifications  and  Water  Quality 
Standards  Applicable  to  Surface  Waters  of 
North  Carolina). 

Adopted  by  the  State:  May  12  and  July  14, 
1994 

Effective  Date:  August  1  and  September  1, 
1994 

EPA  Action:  Approval  on  May  30, 1995 
Revisions  included  16  reclassification 
actions  affording  additional  protection  for 
certain  streams,  1  reclassification  involving  a 
waterbody  no  longer  used  for  drinking  water, 
and  1  upgrade  of  ffie  Black  and  South  River 
to  Outstanding  Resource  Water. 

Adopted  by  the  State:  May  12, 1993 
EPA  Action:  Approval  on  November  29, 1994 
The  State  continued  a  variance  for  the 
water  quality  standard  for  the  Pigeon  River 
(based  on  color). 

Adopted  by  the  State:  December  10, 1992 
Effective  Date:  February  1, 1993 
EPA  Action:  Partial  Approval  on  November 
2, 1993 

The  triennial  revisions  included  water 
quality  standards  for  Wetlands,  narrative 
biological  criteria,  antidegradation 
implementation  procedures  (clarification  of 
High  Quality  Water  criteria),  additional  water 
supply  watershed  protection  rules, 
reclassification  of  311  water  supply 
waterbodies,  addition  of  two  watershed 
supply  classifications  that  protect  moderately 
and  highly  developed  watersheds,  12 
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reclassifications  affording  additional 
protection,  1  reclassification  removing  a 
designated  shellfishing  use,  and  1 
reclassification  due  to  a  clerical  error. 
Statewide  fieshwater  and  tidal  saltwater 
narrative  “action  levels”  for  copper  and  zinc 
were  disapproved. 

SOUTH  CAROLINA 

Water  Quality  Standards  for  the  State  of 
South  Carolina  are  contained  in:  South 
Carolina  Code  of  Regulations,  Chapter  61 
Water  Classifications  and  Standards, 
Regulation  61-68  and  Classified  Waters, 
Regulation  61-69. 

Adopted  by  the  State:  May  28, 1993 

EPA  Action:  Approval  on  December  20, 1993 

The  triennial  revisions  included  changes  to 
human  health  criteria,  inclusion  of  narrative 
biological  criteria,  and  the  designation  of  a 
section  of  the  Little  Pee  Dee  River  as  an 
Outstanding  Resource  Water. 

Adopted  by  the  State:  May  28, 1993 
EPA  Approved:  April  28, 1994 

The  triennial  review  included  the  adoption 
of  a  site-specific  criteria  mechanism. 

REGION  5 
MICHIGAN 

Water  quality  standards  for  the  State  of 
Michigan  are  contained  in:  Part  4 — ^Water 
Quality  Standards  of  Part  31  Water  Resoiuces 
Protection  of  Natural  Resources  and 
Enviroiunental  Protection  Act  (Act  451  of 
1994). 

Adopted  by  the  State:  May  4, 1994 

Effective  Date:  May  19, 1994 

EPA  Action:  Approval  on  August  11, 1994 

Revisions  include  recognition  that  some 
waters  do  not  presently  meet  water  quality 
standards,  various  definitions  were  added 
and  deleted,  "Total  Body  Contact 
Recreation”  use  classification  was  modified 
to  reflect  change  to  E.  coli  as  an  indicator 
species,  E.  coli  was  specified  as  an  indicator 
organism,  the  burden  of  proof  for  suspension 
of  disinfection  was  switched  fiom  the 
Department  to  the  permit  applicant,  the 
Department  was  given  the  ability  to  regulate 
infectious  organisms  other  than  fecal 
coliform  and  E.  coli,  advice  against  total  body 
contact  recreation  downstream  of  wastewater 
discharges  was  included,  and  references  to 
all  Federal  dociunents  were  cited  in  the  * 
rules. 

OHIO 

Water  Quality  Standards  for  the  State  of 
Ohio  are  contained  in:  Ohio’s  Water  Quality 
Standards  Rule  3745-1-14  of  the  Ohio 
Administrative  Code. 

Adopted  by  the  State:  September  23, 1992 
Effective  Date:  September  23, 1992 
^A  Action:  Approval  on  November  23, 1992 

Revisions  updated  designated  uses  for 
water  bodies  within  the  Ashtabula  River 
Basin  (3745-1—14),  Great  Miami  River  Basin 
(3745-1-21),  Chagrin  River  Basin  (3745-1- 
22),  and  the  Cuyahoga  River  Basin  (3745-1- 
26)  based  on  stream  survey  work. 

Adopted  by  the  State:  May  6, 1993 

Effective  Date:  May  6, 1993 

EPA  Action:  Approval  on  November  23, 1992 


Revisions  included  updates  to  the 
designated  uses  for  waterbodies  in  the 
Central  Ohio  Tributaries  (3745-1-13). 

Adopted  by  the  State:  September  30, 1993 
EPA  Action:  Approval  on  November  4, 1993 
Revisions  included  updates  to  the 
designated  uses  for  the  Scioto  River  (3745- 
1-09)  and  Maumee  River  Basins  (3745-1-13). 
Adopted  by  the  State:  May  6, 1993 
EPA  Action:  Approval  on  November  4, 1993 
Revisions  included  updates  to  the 
designated  uses  for  the  Central  Ohio 
Tributaries. 

REGION  6 
ARKANSAS 

Water  Quality  Standards  for  the  State  of 
Arkansas  are  contained  in:  Regulation  No.  2- 
“Regulation  Establishing  Water  Quality 
Standards  for  Surface  Waters  of  the  State  of 
Arkansas.” 

Adopted  by  the  State:  August  26, 1994 
EPA  Action:  Approved  on  December  12, 1994 
The  State  adopted  revisions  to  the  total 
dissolved  solids  standard  for  a  segment  of  the 
Red  River  (from  the  Arkansas-Oklahoma  state 
line  to  its  confluence  with  the  Little  River) 
and  removed  the  domestic  water  supply 
designated  use. 

Adopted  by  State:  December  9, 1994 
EPA  Action:  Approval  on  April  7, 1995 
The  revisions  included  changes  to  sulfate 
and  total  dissolved  solids  criteria  for  Back 
Valley  Creek  and  the  South  Fork  of  the 
Caddo  River.  The  State  adopted  revisions  to 
nruneric  criteria  for  sulfates  and  total 
dissolved  solids  for  several  waterbody 
segments. 

Adopted  by  State:  January  27, 1995 
EPA  Action:  Approval  on  June  2, 1995 
The  State  adopted  changes  to  the  chlorides, 
sulfates,  and  total  dissolved  solids  criteria  for 
Mine  Creek,  Poteau  River,  unnamed  tributary 
to  the  Poteau  River,  Rolling  Fork,  and  two 
unnamed  tributaries  to  Rolling  Fork. 

NEW  MEXICO 

Water  Quality  Standards  for  the  State  of 
New  Mexico  are  contained  in:  Rule  Number 
WQCC  91-1,  Amendment  1-  “Water  Quality 
Standards  for  Interstate  and  Intrastate 
Streams  in  New  Mexico.” 

Adopted  by  State:  January  23, 1995 
EPA  Action:  Approval  on  August  7, 1995 
Revisions  included  the  addition  of  numeric 
criteria  for  total  selenium,  total  ammonia 
criteria  (based  on  pH  and  temperature), 
removal  of  chronic  silver  criteria,  narrative 
and  numeric  criteria  for  wildlife  habitat,  and 
a  provision  that  allows  “third  party”  use 
attainability  analyses. 

OKLAHOMA 

Water  Quality  Standards  for  the  State  of 
Oklahoma  are  contained  in:  OAC  785:45, 
“Oklahoma’s  Water  Quality  Standards.” 
Adopted  by  State:  May  26  and  June  25, 1992 
EPA  Action:  Partial  approval  on  March  2, 
1993 

Revisions  included  the  addition  of  human 
health  criteria  for  water  and  fish 
consumption  (to  comply  with  Section 
303(c)(2)(B)  of  the  Clean  Water  Act), 


modification  of  antidegradation 
implementation  language,  inclusion  of  a 
variance  policy,  and  beneficial  use 
designations  for  selected  streams.  Several 
portions  of  the  document  were  disapproved, 
including:  an  exemption  for  stormwater 
discharges;  the  assumption  that  the  State’s 
waters  do  not  meet  the  goals  specified  in 
Section  l6l(a)(2)  of  the  Clean  Water  Act;  the 
State’s  definition  of  “waters  of  the  State;” 
and  the  lack  of  beneficial  use  assignments  for 
streams. 

Adopted  by  State:  June  25, 1993 
EPA  Action:  January  24, 1994 
Revisions  clarified  the  application  of 
narrative  and  muneric  criteria,  and  added 
beneficial  use  designations  for  selected 
streams. 

Adopted  by  State:  June  13, 1994 
EPA  Action:  Approval  on  March  23, 1995 
Revisions  included  changes  to  the 
definition  of  “waters  of  the  State,”  beneficial 
use  assignments,  and  modification  of  a 
provision  that  previously  assiuned  that  the 
State’s  waters  did  not  meet  the  uses  specified 
in  Section  101(a)(2)  of  the  Clean  Water  Act. 

LOUISIANA 

Water  quality  standards  for  the  State  of 
Louisiana  are  contained  in;  Louisiana 
Administrative  Code,  Title  33,  Part  IX, 
Chapter  11.  ^ 

Adopted  by  State:  August  20, 1994 
EPA  Action:  October  27, 1995 
'The  revisions  included  the  addition  of 
narrative  biological  criteria. 

PUEBLO  OF  SANDIA 
Water  quality  standards  for  the  Pueblo  of 
Sandia  are  contained  in:  Pueblo  of  Sandia 
Water  Quality  Standards. 

Adopted  by  Tribe:  December  10, 1991 
EPA  Action:  August  10, 1993 
First  set  of  water  quality  standards. 

Includes  narrative  and  numeric  water  quality 
criteria  for  toxics,  conventional,  and  non¬ 
priority  pollutants,  an  antidegradation 
policy,  and  use  designations. 

PUEBLO  OF  ISLETA 

Water  quality  standards  for  the  Pueblo  of 
Isleta  are  contained  in:  Pueblo  of  Isleta  Water 
Quality  Standards. 

Adopted  by  Tribe:  February  11, 1992 
EPA  Action:  Approval  on  December  24, 1992 
First  set  of  water  quality  standards. 
Includes  narrative  and  numeric  water  quality 
criteria  for  toxics  and  conventional 
pollutants,  an  antidegradation  policy,  and 
use  designations. 

PUEBLO  OF  SAN  JUAN 
Water  quality  standards  for  the  Pueblo  of 
San  Juan  are  contained  in:  Pueblo  of  San  Juan 
Water  Quality  Standards. 

Adopted  by  Tribe:  September  28, 1992 
EPA  Action:  Approval  on  September  16, 1993 
First  set  of  water  quality  standards. 
Includes  narrative  and  numeric  water  quality 
criteria  for  toxics  and  conventional 
pollutants,  an  antidegradation  policy,  and 
use  designations. 
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PUEBLO  OF  SANTA  CLARA 

Water  quality  standards  for  the  Pueblo  of 
Santa  Clara  are  contained  in;  Pueblo  of  Santa 
Clara  Water  Quality  Code. 

Adopted  by  Tribe:  February  13, 1995 
EPA  Action:  Approval  on  July  19, 1995 
First  set  of  water  quality  standards. 

Includes  narrative  and  numeric  water  quality 
criteria  for  toxics  and  conventional 
pollutants,  an  antidegradation  policy,  and 
use  designations. 

PUEBLO  OF  PICURIS 
Water  Quality  Standards  for  the  Pueblo  of 
Picuris  are  contained  in:  Pueblo  of  Picuris 
Water  Quality  Code. 

Adopted  by  Tribe:  May  1, 1995 
EPA  Action:  Approval  on  August  7, 1995 
First  set  of  water  quality  standards. 

Includes  narrative  and  numeric  water  quality 
criteria  for  toxics  and  conventional 
pollutants,  an  antidegradation  policy,  and 
use  designations. 

TEXAS 

Water  Quality  standards  for  the  State  of 
Texas  are  contained  in:  Surface  Water 
Quality  Standards  Chapter  307. 

Adopted  by  State:  September  23, 1992 
Effective  Date:  November  13, 1992 
EPA  Action:  Approval  on  June  16, 1993 
Interim  revision  to  incorporate  results  of 
two  use  attainability  analyses. 

REGION  8 

COLORADO 

Water  Quality  Standards  for  the  State  of 
Colorado  are  contained  in:  Basic  Standards 
and  Methodologies  for  Surface  Water  3.1.0 
(CCR  1002-8) 

Adopted  by  State:  May  4, 1993 
Effective  Date:  June  30, 1994 
EPA  Action:  Approval  on  February  23, 1994 
Various  revisions  were  adopted  to  clarify 
the  water  quality  standards  applicable  to 
wetlands  and  the  process  for  establishing 
site-specific  water  quality  standards  for 
wetlands. 

Adopted  by  State:  August  2, 1993 
Effective  Date:  September  23, 1993 
EPA  Action:  Approval  on  February  23, 1994 
The  State’s  antidegradation  rule  was 
revised  consistent  with  changes  to  the 
Colorado  Water  Quality  Control  Act 
Amendments  adopted  by  the  1992  Colorado 
Legislature. 

REGION  9 
ARIZONA 

Water  Quality  Standards  for  the  State  of 
Arizona  are  contained  in:  Arizona’s  Rules  on 
Water  Quality  Standards  for  Navigable 
Waters  (Title  18,  Chapter  11,  Article  1). 
Adopted  by  the  State:  February  18, 1992 
EPA  Action:  Partial  Approval  on  April  29, 
1994 

Revisions  included  the  addition  of  muneric 
criteria  for  toxic  pollutants  to  comply  with 
Section  303(c)(2)(B]  of  the  Qean  Water  Act, 
use  designation  changes,  changes  in 
microbiological  criteria,  nutrient  standards, 
and  amendments  to  narrative  requirements. 
EPA  previously  approved  portions  of  these 


revisions  on  March  2,  May  26,  and  July  6, 
1992.  Portions  of  the  water  quality  standards 
were  disapproved  on  September  9, 1993,  and 
April  29, 1994,  including  an  exemption  for 
mining  related  impoundments,  the  lack  of 
mercury  criteria  protective  of  wildlife,  the 
lack  of  implementation  methods  for  narrtitive 
nutrient  standards  and  narrative  toxicity 
standards,  and  the  inclusion  of  practical 
quantification  limits  in  water  quality 
standards. 

HAWAII 

Water  quality  standards  for  the  State  of 
Hawaii  are  contained  in:  Hawaii 
Administrative  Rules,  Title  II,  Chapter  54, 
Water  Quality  Standards. 

Adopted  by  the  State:  October  16, 1992 

Effective  Date:  October  28, 1992 

EPA  Action:  Approval  on  November  4, 1992 

Revisions  included  the  adoption  of 
numeric  criteria  to  comply  with  Section 
303(c)(2}(B)  of  the  Clean  Water  Act. 

NEVADA 

Water  Quality  Standards  for  the  State  of 
Nevada  are  contained  in:  Nevada 
Administrative  Code,  Water  Pollution 
Control  Provisions  (NAC). 

Adopted  by  the  State:  December  21, 1993 
EPA  Action:  Approval  on  June  9, 1994 

Revisions  included  changes  to  the  water 
quality  standards  for  the  Truckee  River. 

REGION  10 

WASHINGTON 

Water  Quality  Standards  for  the  State  of 
Washington  are  contained  in:  Chapter  173- 
201A  of  the  Washington  Administrative 
Code. 

Adopted  by  State:  September  25, 1993 

Effective  Date:  November  13, 1992 
EPA  Action:  Approval  on  June  16, 1993 

Revisions  included  the  addition  of  numeric 
criteria  for  several  substances,  the  revision  of 
freshwater  and  saltwater  selenium  criteria,  a 
one  in  a  million  risk  level  for  human  health 
criteria  for  carcinogens,  clarification  on  the 
use  of  whole-effluent  toxicity  testing  and 
bioassessment  in  determining  toxic  eS^ts, 
changes  in  the  antidegradation  policy, 
detailed  criteria  for  mixing  zone  allowances, 
upgrades  in  use  designations,  clarifications 
that  stormwater  and  nonpoint  sources  of 
pollution  need  to  comply  with  water  quality 
standards,  and  temperature  conditions  for  the 
Skagit  River  Bypass. 

IFR  Doc.  95-24582  Filed  10-2-95;  8:45  am] 
BiLUNO  cooe  eseo-so-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  MM  95-86] 

Mass  Media  Action 

Date  for  Filing  License  Renewal 
Applications  for  Radio  Stations 
Licensed  to  the  U.S.  Virgin  Islands 
Extended  to:  December  1, 1995 

September  26, 1995. 

In  response  to  an  “Emergency 
Petition’’  filed  September  23, 1995,  by 
the  National  Association  of  Broadcasters 
(“NAB’’)  on  behalf  of  radio  stations 
licensed  to  the  United  States  Virgin 
Islands,  the  Chief,  Mass  Media  Bureau, 
by  this  Notice  and  pursuant  to  47  CFR 
73.3539(a),  extends  until  December  1, 

1995,  the  date  by  which  those  stations 
are  required  to  file  their  license  renewal 
applications. 

Licenses  for  radio  stations  in  the 
Virgin  Islands  expire  on  February  1, 

1996.  License  renewal  applications  for 
those  stations  are  due  to  be  filed  on 
October  2, 1995.  Hie  NAB  states  that  the 
Islands  were  severely  damaged  by 
Hurricane  Marilyn  on  September  15, 
1995,  which  added  to  the  destruction 
caused  by  Hurricane  Luis  a  week  earlier. 
Although  damage  to  communications 
facilities  makes  it  impossible  to  fully 
account  for  the  damage  incurred  by  the 
Islands’  radio  stations,  a  number  of 
stations  lost  their  towers  and  others, 
particularly  on  St.  Thomas,  are 
operating  with  reduced  power  on  lower 
antennas.  The  NAB  maintains  that  many 
stations  face  great  difficulty  in 
assembling  their  renewal  information; 
that  in  some  cases  the  information  has 
been  destroyed  or  damaged;  that  lack  of 
telephone  and  mail  services  may 
prevent  stations  from  consulting  with 
counsel;  and  that  the  efforts  of 
personnel  involved  in  preparing 
renewal  applications  are  better  devoted 
to  continuing  or  restoring  broadcast 
service,  or  assisting  in  relief  efforts. 

Under  these  circiunstances,  radio 
stations  in  the  Virgin  Islands  will  be 
permitted  to  file  their  renewal 
applications  on  December  1, 1995, 
rather  than  by  the  present  due  date  of 
October  2, 1995.  The  date  for  filing 
petitions  to  deny  and  applications 
exclusive  with  renewal  applications 
filed  December  1, 1995,  will  be  the  90th 
day  after  the  Commission  gives  public 
notice  of  the  acceptance  for  filing  of  the 
application.  See  47  CFR  73.3516(e)(1); 

47  CFR  73.3584(a). 

For  radio  stations  that  are  able  and 
elect  to  file  their  renewal  applications 
on  October  2, 1995,  the  date  for  filing 
petitions  to  deny  and  applications 
mutually  exclusive  with  these  renewal 
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applications  remains  unchanged,  i.e., 
January  2, 1996. 

All  post-filing  announcements  and 
any  pre-filing  annoimcements  that  have 
not  already  l^en  made  in  connection 
with  the  renewal  application  should 
reflect  these  dates.  See  47  CFR  73.3580. 

Action  by  the  Chief,  Mass  Media 
Bureau,  September  26, 1995,  by  Public 
Notice. 

For  additional  information,  contact 
Stuart  B.  Bedell,  202-418-2780. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-24531  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  8712-01-M 


[Report  No.  2101] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

September  29, 1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  ft’om  the  Commission’s  copy 
contractor  ITS,  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
by  October  18, 1995.  See  Section 
1.4(b)(1)  of  the  Commission’s  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Implementation  of  Section 

309(j)  of  the  Communications  Act — 
Competitive  Bidding  (PP  Docket 
No.  93-253) 

Amendment  of  the  Commission’s 
Cellular  PCS  Cross-Ownership  Rule 
(GN  Docket  No.  90-314) 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act 
Regulatory  Treatment  of  Mobile 
Services  (GN  Docket  No.  93-252) 
Number  of  Petitions  Filed:  3 
Subject:  Amendment  of  Parts  21, 43,  74, 
78  and  94  of  the  Commission’s 
Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz 
Bands  (GEN  Docket  No.  90-54  and 
GEN  Docket  No.  80-113) 

Niunber  of  Petitions  Filed:  2 
Subject:  Telephone  Company-Cable 
Television  Cross-Ownership  Rules, 
Section  63.54-63.58  (CC  Docket  No. 
87-266) 

Number  of  Petitions  Filed:  4. 


Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  95-24590  Filed  10-2-95;  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per 
5  C.F.R.  1320.9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — ^Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829) 

OMB  Desk  Officer — ^Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 

DC  20503  (202-395-7340) 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with  revision 
of  the  following  report: 

I.  Report  title:  Bank  Holding 
Company  Report  of  Investments  and 
Activities 

Agency  form  number.  FR  Y-6A 
OMB  Docket  number.  7100-0124 
Effective  Date:  November  2, 1995 
Frequency.  Event  generated 
Reporters:  Bank  Holding  Companies 
Annual  reporting  hours:  11,000 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  1,746 
Small  businesses  are  not  affected. 

General  description  of  report.  This 
information  collection  is  mandatory  [(12 
U.S.C.  1844(b)  and  (c))]  and  is  not 
routinely  given  confidential  treatment. 
However,  confidential  treatment  for  the 
report  information  can  be  requested,  in 
whole  or  part,  in  accordance  with  the 
instructions  to  the  form. 

Abstract:  The  Bank  Holding  Company 
Report  of  Changes  in  Investments  and 
Activities  is  an  event-generated  report 
filed  by  top-tier  bank  holding 
companies  to  report  changes  in 
regulated  investments  and  activities 
made  pursuant  to  the  Bank  Holding 
Company  Act  and  Regulation  Y.  The 
report  collects  information  relating  to 
acquisitions,  divestitures,  changes  in 
activities,  and  legal  authority.  The 


response  rate  for  the  FR  Y-6A  varies 
depending  on  the  reportable  activity 
engaged  in  by  each  bank  holding 
company. 

The  Federal  Reserve  approved  the 
following  revisions  to  the  FR  Y-6A: 

(1)  Modify  the  reporting  threshold  to 
collect  data  from  those  bank  holding 
companies  that  control  25  percent  or 
more  of  any  class  of  non- voting  equity 
of  a  bank  or  bank  holding  company.  The 
current  FR  Y-6A  reporting  threshold 
applies  where  the  bank  holding 
company  controls  in  excess  of  25 
percent  of  any  class  of  non-voting 
equity. 

(2)  Eliminate  the  requirement  to 
report  investments  in  Edge  and 
agreement  corporations.  This 
information  will  be  proposed  to  be 
reported  on  the  Report  of  Changes  in 
Foreign  Investments  (FR  2064;  OMB  No. 
7100-0109). 

(3)  Reformat  the  Investments 
Schedule  to  show  one  investment 
transaction  and  one  activities 
transaction  on  each  report  page. 

(4)  Make  certain  clarifications  to  the 
reporting  instructicms. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  95-24556  Filed  10-2-95;  8:45aml 
BILLING  CODE  6210-01-f 


Agency  Forms  Under  Review: 
Correction 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  95-23386 
beginning  on  page  48991  in  the  issue  of 
Thursday,  September  21, 1995,  make 
the  following  corrections: 

1.  On  page  48992  in  the  third  column, 
the  annual  reporting  hours  for  the  third 
report  of  those  approved  for  extension 
without  revision,  OMB  Docket  Number 
7100-0042,  Applications  for  the 
Issuance  and  Cancellation  of  Federal 
Reserve  Stock-National  Bank, 
Nonmemher  Bank,  Member  Bank,  were 
incorrectly  stated.  Annual  reporting 
hours:  should  be  changed  to  read  “940 
(FR  2030:  43;  FR  2030a:  28;  FR  2056: 
797;  FR  2086a:  26;  FR  2086b:  24;  FR 
2087:  22).’’ 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27, 1995 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  95-24557  Filed  10-2-95;  8:45am] 
BILUNG  CODE  621(M>1-f 
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AMCORE  Financial  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  ^e  Board’s  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  getins  in  efficiency,  that 
outweigh  possible  adverse 'effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  siiffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  smnmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  tfao  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  17, 
1996. 

A.  Fedend  Reserve  Bank  of  Chicago 

(James  A.  Bhiemle,  Vice  President)  230 
South.  LaSalle  Street,  Chic^o,.Illinois 
60690: 

1.  AMCORE  Financial,  Inc.,  Rockford, 
Illinois;  to  engage  de  novo  through  its 
subsidiary,  AMCORE  Consumer  Finance 
Company,  Inc.,  Loves  Park,  Illinois,  in 
the  issuing  of  private  label  credit  cards, 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  September  27, 1995. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-24567  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  6210-01-F 


FW  Financial,  Inc.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  tmder  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board’s  approval  imder  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a>  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
bemking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  eflects,  such 
as  undue  concentration  of  resources, 
decreased  (x*  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  an  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
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Governors  not  later  than  October  27, 
1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  FW  Financial,  Inc.,  Huron,  South 
Dakota;  to  become  a  bank  holding 
company  by  acquiring  85.97  percent  of 
the  voting  shares  of  First  Western 
Bancorp,  Ina,  Huron,  South  Dakota,  and 
thereby  indirectly  acquire  First  Western 
Bank,  Sturgis,  South  Dakota;  First 
Western  Bank,  Custer,  South  Dakota; 
First  Western  Bank,  Wall,  South  Dakota; 
and  First  Western  Bank,  N.A.,  Atkinson, 
Nebraska. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
First  Western  Agency,  Inc.,  Huron, 
South  Dakota,  and  thereby  engage  in 
insurance  activities,  pursuant  to  § 
225.25(b)(8)(iv)  of  the  Board’s 
Regulation  Y.  The  geographic  scope  for 
these  activities  is  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27. 1995. 

Jennifer  J.  Johnstm, 

Deputy  Secretary  of  the  Board, 

[FR  Doc.  95-24568  Filed  10-2-95;  8:45  am] 
BILUNO  CODE 


NationsBank  Corporation',^  at  al/, 
Formations  of;  Acquisitions  by;  and 
Mergsrs  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225ul4  of  the  Sard’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  'The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  sectiem  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Chice  the 
application  has  bemi  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  ffie 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  applicatiem  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
heeuing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
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must  be  received  not  later  than  October 
27, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  NationsBank  Corporation, 

Charlotte,  North  Carolina,  and 
NationsBank  Texas  Bancorporation, 

Inc.,  Charlotte,  North  Carolina;  to 
acquire  100  percent  of  the  voting  shares 
of  Sun  World,  National  Association,  El 
Paso,  Texas,  successor  to  Sun  World 
Savings  Bank,  FSB,  El  Paso,  Texas. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  National  Bancorp,  Gainesville, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  The  Bank  of  Heard 
County,  Franklin,  Georgia. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  ASB  Corporation,  Osceola, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  American 
State  Bank,  Osceola,  Arkansas. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  R.  Banking  Limited  Partnership, 
Oklahoma  City,  Oklahoma;  to  acquire 
additional  shares  of  its  subsidiary 
BancFirst  Corporation,  Oklahoma  City, 
Oklahoma,  and  Johnston  County 
Bancshares,  Inc.,  Tishomingo, 
Oklahoma,  and  thereby  indirectly 
acquire  BancFirst,  Oklahoma  City, 
Oklahoma,  and  Bank  of  Johnston 
County,  Tishmingo,  Oklahoma. 

2.  UMB  Financial  Corporation,  Kansas 
City,  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  First  Sooner 
Bancshares,  Inc.,  Oklahoma  City, 
Oklahoma,  and  thereby  indirectly 
acquire  The  Oklahoma  Bank,  Oklahoma 
City,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27, 1995. 

Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-24569  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  6210-01-F 


Shen  Financial  Fund  I,  L.P.,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  17, 1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Shen  Financial  Fund  I,  L.P.,  and 
Zeev  Shenkman,  both  of  Bala  Cynwyd, 
Pennsylvania;  each  to  acquire  a  total  of 
16.31  percent,  of  the  voting  shares  of 
Execufirst  Bancorp,  Inc.,  Philadelphia, 
Pennsylvania,  and  thereby  indirectly 
acquire  First  Executive  Bank, 
Philadelphia,  Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  27, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-24570  Filed  10-2-95;  8:45  am] 
BILLING  CODE  6210-01-F 


GOVERNMENT  PRINTING  OFFICE 

The  Federal  Register  Online  via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
Interested  in  a  Demonstration  of  GPO 
Access,  The  Online  Service  Providing 
the  Federal  Register  and  Other  Federal 
Databases 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for  Federal, 
state  and  local  government  agencies, 
and  any  others  interested  in  an 
overview  and  demonstration  of  the 
Government  Printing  Office’s  online 
service,  GPO  Access,  provided  under 
the  Government  Printing  Office 
Electronic  Information  Access 
Enhancement  Act  of  1993  (Public  Law 
103-40). 

Sessions  will  be  held  on  Monday, 
November  13, 1995,  at  the  Golden  Gate 
University  Law  Library,  536  Mission  St., 
Auditorium  C,  San  Francisco,  California 
94105,  from  9  a.m.  to  10:30  a.m.,  and  11 
a.m.  to  12:30  p.m.  There  is  no  charge  to 
attend. 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication.  All  notices,  rules  and 


proposed  rules.  Presidential  dociunents, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
as  ASCn  text  files,  with  graphics 
provided  in  TIFF  format  and  as  Adobe 
Acrobat  Portable  Document  Format  files 
(PDF).  The  online  Federal  Register  is 
available  via  the  Internet  or  as  a  dial-in 
service.  Historical  data  is  available  from 
January  1994  forward. 

Other  databases  ciurently  available 
online  through  GPO  Access  include  the 
Congressional  Record;  Congressional 
Record  Index,  including  the  History  of 
Bills;  Congressional  Bills;  Public  Laws; 
U.S.  Code;  and  GAO  Reports. 

Individuals  interested  in  attending 
may  reserve  a  space  by  contacting  John 
Berger,  Product  Manager,  at  the  GPO’s 
Office  of  Electronic  Information 
Dissemination  Services,  by  Internet  e- 
mail  at  jberger@eids21.eids.gpo.gov,  by 
telephone  on  (202)  512-1525,  or  by  fax 
on  (202)  512-1262.  Seating  reservations 
will  be  accepted  through  Wednesday, 
November  8, 1995. 

Michael  F.  OiMario, 

Public  Printer. 

[FR  Doc.  95-24518  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  1506-02-F 


The  Federal  Register  Online  via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
Interested  in  a  Demonstration  of  GPO 
Access,  The  Online  Service  Providing 
the  Federal  Register  and  Other  Federal 
Databases 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for  Federal, 
state  and  local  government  agencies, 
and  any  others  interested  in  an 
overview  and  demonstration  of  the 
Government  Printing  Office’s  online 
service,  GPO  Access,  provided  under 
the  Government  Printing  Office 
Electronic  Information  Access 
Enhancement  Act  of  1993  (Public  Law 
103-40). 

Sessions  will  be  held  at  the  U.  S. 
Government  Printing  Office,  732  North 
Capitol  Street,  Carl  Hayden  Room-8th 
Floor,  Washington,  DC  20401,  on 
Friday,  November  3, 1995,  from  9  a.m. 
to  10:30  a.m.,  and  11  a.m.  to  12:30  p.m. 
There  is  no  charge  to  attend. 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication.  All  notices,  rules  and 
proposed  rules.  Presidential  documents, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
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as  ASCn  text  files,  with  graphics 
provided  in  TIFF  format  and  as  Adobe 
Acrobat  Portable  Document  Format  files 
(PDF).  The  online  Federal  Register  is 
available  via  the  Internet  or  as  a  dial-in 
service.  Historical  data  is  available  firom 
January  1994  forward. 

Other  databases  currently  available 
online  through  GPO  Access  include  the 
Congressional  Record;  Congressional 
Record  Index,  including  the  History  of 
Bills;  Congressional  Bills;  Public  Laws; 
U.S.  Code;  and  CAO  Reports. 

Individuals  interested  in  attending 
may  reserve  a  space  by  contacting  John 
Berger,  Product  Manager,  at  the  GPO’s 
Office  of  Electronic  Information 
Dissemination  Services,  by  Internet  e- 
mail  at  jberger@eids21.eids.gpo.gov,  by 
telephone  oa(202)  512-1525,  or  by  fax 
on  (202)  512-1262.  Seating  reservations 
will  be  accepted  through  Tuesday, 
October  31, 1995. 

Michael  F.  DiMario, 

Public  Printer. 

(FR  Doc.  95-24519  Piled  10-2-95;  8:45  am] 
BILUNQ  CODE  1S06-02-F 


The  Federal  Register  Online  via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
interested  in  a  Demonstration  of  GPO. 
Access,  The  Online  Service  Providing, 
the  Federal  Register  and  Other  Federal 
Databases 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for  Federal, 
state  and  local  government  agencies, 
and  any  others  interested  in  an 
overview  and  demonstration  of  the 
Government  Printing  Office’s  online 
service,  CPO  Access,  provided  under 
the  Government  Printing  Office 
Electronic  Information  Access 
Enhancement  Act  of  1993  (Public  Law 
103-40). 

Sessions  will  be  held  on  Wednesday, 
November  15, 1995,  at  the  Los  Angeles 
Public  Library,  Central  Library  Service, 
630  West  FifA  St.,  Los  Angeles, 
Cahfomia  90071,  from  9  a.m.  to  10:30 
a.m.,  and  11  a.m.  to  12:30  p.m.  There  is 
no  charge  to  attend. 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication.  All  notices,  rules  and 
proposed  rules.  Presidential  documents, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
as  ASCn  text  files,  with  graphics 
provided  in  TIFF  format  and  as  Adobe 
Acrobat  Portable  Document  Format  files 


(PDF).  The  online  Federal  Register  is 
available  via  the  Internet  or  as  a  dial-in 
service.  Historical  data  is  available  from 
January  1994  forward. 

Other  databases  currently  available 
online  through  CPO  Access  include  the 
Congressional  Record;  Congressional 
Record  Index,  including  the  History  of 
Bills;  Congressional  Bills;  Public  Laws; 
U.S.  Code;  and  CAO  Reports. 

Individuals  interested  in  attending 
may  reserve  a  space  by  contacting  John 
Berger,  Product  Manager,  at  the  GPO’s 
Office  of  Electronic  Information 
Dissemination  Services,  by  Internet  e- 
mail  at  jbergei@eids21.eids.gpo.gov,  by 
telephone  on  (202)  512-1525,  or  by  fax 
on  (202)  512-1262.  Seating  reservations 
will  be  accepted  through  Friday, 
November  10, 1995. 

Michael  F.  DiMario, 

Public  Printer. 

IFR  Doc.  95-24520  Filed  10-2-95;  8:45  am] 
BILLING  CODE  1505-02-P 


The  Federal  Register  Online  via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
Interested  in  a  Demonstration  of  GPO 
Access,  The  Online  Service  Providing 
the  Federal  Register  and  Other  Federal 
Databases 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for  Federal, 
state  and  local  government  agencies, 
and  any  others  interested  in  an 
overview'end  demonstration  of  the 
Government  Printing  Office’s  online 
service,  CPO  Access,  provided  under 
the  Government  Printing  Office 
Electronic  Information  Access 
Enhancement  Act  of  1993  (Public  Law 
103-40). 

Sessions  will  be  held  on  Thursday, 
November  16, 1995,  at  Arizona  State 
•  University  Library,  Computing 
Commons  Auditorium,  Tempe,  Arizona 
85287,  from  9  a.m.  to  10:30  a.m.,  and  11 
a.m.  to  12:30  p.m.  There  is  no  charge  to 
attend. : 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day  < 
of  publication.  All  notices,  rules  and 
proposed  rules.  Presidential  documents, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
as  ASCn  text  files,  with  graphics 
provided  in  TIFF  format  and  as  Adobe 
Acrobat  Portable  Document  Format  files 
(PDF).  The  online  Federal  Register  is 
available  via  the  Internet  or  as  a  dial-in 


service.  Historical  data  is  available  from 
January  1994  forward. 

Other  databases  ourently  available 
online  through  CPO  Access  include  the 
Congression^  Record;  Congressional 
Record  Index,  including  the  History  of 
Bills;  Congressional  Bills;  Public  Laws; 
U.S.  Code;  and  CAO  Reports. 

Individuals  interested  in  attending 
may  reserve  a  space  by  contacting  John 
Berger,  Product  Manager,  at  the  GPO’s 
Office  of  Electronic  Information 
Dissemination  Services,  by  Internet  e- 
mail  at  jberger@eids21.eids.gpo.gov,  by 
telephone  on  (202)  512-1525,  or  by  fax 
on  (202)  512-1262.  Seating  reservations 
will  be  accepted  through  Friday, 
November  10, 1995. 

Michael  F.  DiMario, 

Public  Printer. 

IFR  Doc.  95-24521  Filed  10-2-95;  8:45  am] 
BILUNO  CODE  1S0S-<l2-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  - 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463>,  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immimization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-5:30  p.m., 
October  18, 1995;  8:15  a.m.-3:45  p.m., 
October  19, 1995.. 

Place:  CDC,  Auditorium  A,  Building  2, 
1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Conunittee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  To  Be  Discussed:  The  Committee 
will  discuss  poliomyelitis  vaccinations 
policy;  status  of  diphtheria  in  the  New 
Independent  States;  U.S.  draft  plan  for 
diphtheria  control;  update  on  rotavirus 
vaccine;  new  guidelines  on  pneumococcal 
vaccine;  status  of  measles  elimination  and 
implications  for  measles  vaccination  policy; 
plan  to  revise  and  combine  current  measles/ 
mumps/rubella  recommendations;  national 
immunization  survey;  finalize  1996 
recommended  immunization  schedule; 
varicella  update;  acellular  pertussis  vaccine 
trials;  summaiy  of  results  of  efficacy  trials  in 
infants  (Europe);  vaccine  of  preference  for 
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DTaP  for  4th/5th  doses;  discussion  of  policy 
when  DTaP  is  licensed  for  infants;  Lyme 
disease  vaccine;  update  and  status  of 
harmonization  of  AQP  statements  and 
package  inserts;  national  influenza  pandemic 
preparedness  plan;  risk  of  complications  of 
influenza  dmdng  pregnancy;  electronic 
updating  of  ACIP  recommendations; 
programmatic  strategies  to  increase 
immimization  coverage:  reminder/recall, 
immimization  practice  assessment  and 
feedback;  and  Injury  Compensation  Program 
update.  Other  matters  of  relevance  among  the 
Committee's  objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Committee  Management 
Specialist.  CDC  (1-B72),  1600  Clifton  Road, 
NE,  Mailstop  A20,  Atlanta,  Georgia  30333, 
telephone  404/639-3851. 

Dated:  September  26, 1995. 

Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
pi^ention  (CDC). 

(FR  Doc.  95-24511  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  4163-1B-M 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Food  Advisory  Committee.  This 
meeting  was  announced  in  the  Federal 
Register  of  September  26. 1995  (60  FR 
49616).  Persons  planning  to  attend  and/ 
or  planning  to  make  a  formal 
presentation  were  asked  to  notify  the 
contact  person  by  close  of  business 
September  29, 1995.  This  document 
extends  that  date  to  close  of  business 
October  5, 1995.  There  are  no  other 
changes. 

FOR  FURTHER  INFORMATION  CONTACT: 

L5mn  A.  Larsen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
5),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC 
20204,  202-205-4727,  or 

Catherine  M.  DeRoever,  Advisory 
Committee  Staff  (HF^22),  Food 
and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202- 
205-4251,  or 

FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301- 
443-0572  in  the  Washington,  DC 
area).  Food  Advisory  Committee, 
code  10564. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  26, 1995, 


FDA  annoimced  a  meeting  of  Food 
Advisory  Committee.  Beginning  on  page 
49616,  column  3,  the  “Agenda — Open 
public  hearing"  portion  of  this  meeting 
is  amended  to  read  as  follows: 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information  ,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  by  close  of  business 
October  5, 1995,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments.  If 
necessary,  comments  may  be  Umited  to 
5  minutes. 

Dated:  September  27, 1995. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

(FR  Doc.  95-24533  Filed  9-28-95;  11:22  am) 
BILUNG  CODE  4160-01-F 


Letter  to  Manufacturers  of  Blood 
Establishment  Computer  Software 
Products;  Extension  of  Time  Period  for 
Premarket  Submissions 

AGENCY:  Food  and  Drug  Administration, 
HHS, 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  revised  the 
schedule  for  compliance  with  the 
premarket  submission  requirements  for 
manufacturers  of  blood  establishment 
computer  software.  After  careful 
evaluation  of  the  concerns  expressed  by 
the  manufactmers,  the  impact  of  the 
regulatory  initiative  on  blood 
establishments,  and  the  public  health 
significance  of  assuring  the  safety  and 
quality  of  this  software,  FDA  concluded 
that  a  1-yeeir  extension  of  the  time 
period  for  premarket  submissions  was 
warranted.  In  this  notice,  the  agency  is  ' 
publishing  the  text  of  the  February  10, 

1995,  letter  sent  to  the  manufacturers 
announcing  a  deadline  of  March  31, 

1996,  for  premarket  submissions. 

ADDRESSES:  To  obtain  a  copy  of  the 
device  registration  package  and  device 
listing,  write  to  the  Center  for  Devices 
and  Radiologica^Health,  Division  of 
Small  Manufacturers  Assistance  (HF2^ 
220),  5600  Fishers  Lane,  Rockville,  MD 
20857.  For  guidance  concerning 
premarket  submissions,  write  to  the 
Center  for  Biologies  Evaluation  and 
Research,  Division  of  Blood 
Applications  (HFM-370),  1401 


Rockville  Pike,  Rockville,  MD  20852— 
1448. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  W.  Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-594-3074. 

SUPPLEMENTARY  INFORMATION:  In  a  March 
31, 1994,  letter  sent  to  manufacturers  of 
blood  establishment  computer  software, 
FDA  stated  that  certain  software 
products  used  in  the  manufacture  or 
maintenance  of  data  for  blood  and  blood 
components  are  devices  under  section 
201(h)  of  the  act  (21  U.S.C.  321(h)) 
because  these  products  aid  in  the 
prevention  of  disease  by  identifying 
imsuitable  donors  and  by  preventing  the 
release  of  unsuitable  blood  and  bloc^ 
components  for  transfusion  or  for 
further  manufacturing  use.  The  March 
31, 1994,  letter  stated  that 
manufacturers  would  be  required  to 
make  premarket  submissions  to  CBER 
for  each  of  their  devices  no  later  than 
March  31, 1995.  The  March  31, 1994, 
letter  was  published  in  the  Federal 
Register  of  August  31, 1994  (59  FR 
44991). 

Numerous  responses  firom 
organizations  representing  both  software 
manufacturers  and  blood  establishments 
expressed  concerns  about  the 
requirements  for  premarket  clearances 
or  approval  and  many  requested 
additional  time  to  comply  with  such 
requirements.  After  careM  evaluation  of 
the  needs  expressed  by  the  software 
manufacturers  and  the  impact  of  this 
regulatory  initiative  on  blood 
establishments,  FDA  concluded  that  a  1- 
year  extension  to  the  deadline  was 
warranted.  Therefore,  by  letter  dated 
February  10, 1995,  FDA  notified  known 
manufacturers  of  blood  establishment 
computer  software  products  that 
premeirket  submissions  should  be 
submitted  to  CBER  no  later  than  March 
31, 1996.  The  complete  text  of  the 
February  10, 1995,  letter  follows; 
February  10, 1995 

To:  Blood  Establishment  Computer  Software 

Manufacturers 

Dear  Sir/Madam: 

The  purpose  of  this  letter  is  to  notify  you 
of  the  revised  schedule  for  compliance  with 
the  various  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  for  premarket 
submissions  for  blood  establishment 
computer  software  products  regulated  as 
medical  devices.  The  schedule  has  been 
developed  after  careful  evaluation  of  the 
concerns  expressed  by  the  software 
manufacturers,  the  impact  of  the  regulatory 
initiative  on  blood  establishments,  and  the 
public  health  significance  of  assuring  the 
safety  and  quality  of  this  software. 

In  a  letter  dated  March  31, 1994,  the  FDA 
stated  that  the  agency  considers  software 
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products  intended  for  use  in  the  manufacture 
of  blood  and  blood  components  or  for  the 
maintenance  of  data  that  personnel  use  in 
making  decisions  regarding  the  suitability  of 
donors  and  the  release  of  blood  or  blood 
components  for  transfusion  of  further 
manufacture  are  devices  under  section  201(h) 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(the  Act)  (21  U.S.C.  §321(h)l.  This  initiative 
was  also  described  in  a  Federal  Register  (FR) 
notice  dated  August  31, 1994  (59  44991) 

[copy  enclosed). 

As  a  medical  device  manufacturer,  you  are 
currently  required  under  the  Act  to  register 
your  establishment  and  list  your  devices.  In 
addition,  your  manufacturing  operations  are 
required  to  be  in  compliance  with  CGMP  for 
devices,  and  you  must  report  adverse  events 
and  other  problems  as  required  by  FDA’s 
Medical  Device  Reporting  (MDR)  regulations. 
FDA’s  device  registration  and  listing 
regulations  appear  at  Title  21,  Code  of 
Federal  Regulations  (CFR),  Part  807;  CGMP 
regulations  for  devices  appear  at  21  CFR,  Part 
820;  and  the  MDR  regulations  appear  at  21 
CFR,  Part  803.  These  and  other  specihc 
points  relating  to  establishment  inspections 
noted  in  the  March  31, 1994,  letter  and  the 
August  31, 1994,  Federal  Register  notice 
remain  unchanged. 

In  these  dociunents,  FDA  stated  that 
manufecturers  of  blood  establishment 
computer  software  would  be  required  to 
submit  to  the  Center  for  Biologies  Evaluation 
and  Research  (CBER)  a  premarket  notification 
or  application  for  premarket  approval  for 
each  of  their  devices  no  later  than  March  31, 
1995.  The  agency  received  numerous 
responses  from  organizations  representing 
both  software  manufacturers  and  blood 
establishments.  The  principal  concern 
expressed  in  these  responses  related  to  the 
requirements  for  premarket  clearances  or 
approval  for  blood  establishment  computer 
software  products.  The  concerns  included, 
but  were  not  limited  to,  the  difBculty  of 
expeditious  compliance  with  the  requirement 
for  premarket  clearance  or  approval,,  the  need 
for  additional,  detailed  guidance  to  be  used 
in  the  preparation  of  premarket  submissions 
for  these  specific  software  products,  and 
additional  time  needed  to  remove  software 
from  use  by  blood  establishments  in 
situations  where  a  software  manufacturer 
does  not  intend  to  seek  premarket  clearance 
or  approvahfor  the  particular  product. 

After  careful  evaluation  of  the  needs 
expressed  by  the  software  manufacturers  and 
the  impact  of  this  regulatory  initiative  on 
blood  establishments,  the  FT)A  has 
concluded  that  a  one  year  extension  of  the 
March  31, 1995,  deadline  is  warranted. 
Therefore,  premarket  submissions  should  be 
submitted  to  CBER  no  later  than  March  31, 
1996.  The  extension  period  for  premarket 
submissions  does  not,  however,  affect  other 
responsibilities  of  the  computer  software 
manufecturers  and  distributors  who  are 
subject  to  the  device  provisions  of  the  Act 
and  implementing  regulations  as  previously 
stated. 

To  effectively  implement  this  important 
and  complex  regulatory  program,  the  agency 
intends  to  work  with  industry  to  clarify  the 
expectations  concerning  premarket 
submissions  through  issuance  of  guidance. 


We  also  plan  to  have  a  continuing  dialogue 
with  affected  establishments  and  industry 
organizations. 

Also,  within  this  extension  period,  it  is  the 
FDA’s  expectation  that  vendors  and  blood 
establishments  will  cooperatively  conduct  all 
transitions  from  software  products  for  which 
premarket  clearance  or  approval  will  not  be 
sought  to  software  products  for  which 
premarket  clearance  or  approval  is  being 
actively  pursued.  These  transitions  should 
also  be  conducted  in  an  orderly  and  effective 
manner  so  that  they  have  minimal  impact  on 
the  blood  establishment’s  operations  as  they 
relate  to  the  identity,  safety,  purity,  and 
quality  of  hlood  piquets.  These  transitions 
should  also  be  completed  by  March  31, 1996. 

If  you  do  not  intend  to  make  a  premarket 
submission  as  outlined  in  the  August  31, 

1994,  Federal  Register  notice,  this 
information  should  be  promptly  sent  to: 
Center  for  Biologies  Evaluation  and  Research 
(CBER),  Division  of  Blood  Applications 
(HFM-370),  1401  Rockville  Pike,  Rockville, 
MD  20852-1448.  The  information  should 
include  yoiu*  intent  to  remove  software  from 
the  market  and  identify  the  Steps  to  be  taken 
and  the  support  to  be  provided  during  the 
time  need^  for  users  to  efficiently  transition 
to  other  products  or  software  manufacturers 
by  March  31, 1996. 

If  you  intend  to  make  a  premarket 
submission  and  have  not  done  so  by 
September  30, 1995,  we  request  that  you 
notify  CBER  by  letter  of  the  specific  progress 
made  by  that  point  in  time,  the  work 
remaining  to  be  completed,  and  the 
anticipated  date  of  ffling  each  applicable 
premarket  submission  if  not  completed  and 
submitted  by  September  30, 1995. 

If  you  have  questions  concerning:  (1)  the 
preparation  of  the  establishment  registration 
and  device  listing  notification,  contact  Center 
for  Devices  and  Radiological  Health,  Division 
of  Small  Manufacturers  Assistance  (HFZ- 
220),  at  301-443-6597,  or  (2)  guidance  for 
premarket  submissions,  contact  Center  for 
Biologies  Evaluation  and  Research,  Division 
of  Blood  Applications  (HFM-370),  at  301- 
594-2012.  Please  note  that  information 
regarding  the  content  and  format  for 
premarket  notiffcation  submission  can  be 
found  at  21  CFR,  Part  807,  Subpart  E. 

Dated:  September  26, 1995. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  95-24534  Filed  9-28-95;  11:22  am) 
BILUNG  CODE  4160-01-f 


Food  And  Drug  Administration 

[Docket  No.  92N-0391] 

Anaiysis  of  Adverse  Reactions  to 
Monosodium  Giutamate  (MSG); 
Avaiiabiiity 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 


availability  of  a  document  entitled 
“Analysis  of  Adverse  Reactions  to 
Monosodium  Glutamate  (MSG),”  which 
the  Life  Sciences  Research  Office 
(LSRO)  of  the  Federation  of  Americtm 
Societies  for  Experimental  Biology 
(FASEB)  has  prepared  under  a  contract 
with  FDA.  As  announced  in  the  Federal 
Register  of  December  4, 1992,  the 
agency  requested  that  LSRO/FASEB 
imdertake  a  reexamination  of  scientific 
data  on  possible  adverse  reactions  to 
MSG. 

ADDRESSES:  “Analysis  of  Adverse 
Reactions  to  Monosodium  Glutamate 
(MSG)”  may  be  ordered  from  the  Life 
Sciences  Research  Office,  Federation  of 
American  Societies  for  Experimental 
Biology,  9650  Rockville  P^e,  Bethesda, 
MD  20814.  The  cost  of  a  single  paper 
copy  is  $50.  Payment  may  be  made  by 
che^  or  money  order.  For  telephone 
orders  or  further  information  on  placing 
an  order,  call  LSRO/FASEB  at  301-530- 
7030. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lin,  Center  for  Food  Safety 
and  Applied  NutritionJ[HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3103. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  4. 1992 
(57  FR  57467),  FDA  announced  that  it 
had  requested  that  LSRO/FASEB 
imdertake  a  reexamination  of  scientific 
data  on  possible  adverse  reactions  to 
MSG,  under  a  contract  (223-92-2185) 
with  FDA.  The  announcement  also 
solicited  data  and  information  and 
advised  that  there  would  be  an  open 
meeting,  which  was  held  on  April  7  and 
8, 1993,  for  public  oral  presentation  of 
scientific  data,  information,  and  views. 
LSRO/FASEB  completed  this  review 
and  submitted  to  FDA  a  final  report 
entitled  “Analysis  of  Adverse  Reactions 
to  Monosodium  Glutamate  (MSG)”.  The 
agency  is  now  annoimcing  the 
availability  of  this  final  report. 

Dated:  September  25, 1995. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  95-24594  Filed  10-02-95;  8:45  am) 
BILUNQ  CODE  4160-01-F 


National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 
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Name  of  SEP:  Review  on  Infant  Heart 
Surgery:  CNS  Sequelae  of  Circulatory  Arrest. 

Date:  October  29, 1995. 

Time:  8:10  p.m. 

Place:  Hyatt  Regency  Bethesda. 

Contact  Person:  David  M.  Monsees, 
Rockledge  11,  Room  7178,  Bethesda, 

Maryland  20892-7924,  (301)  435-0270. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SRP;  Review  on  Risk  Factors  in 
Early  Human  Atherogenesis. 

ZJate;  October  30, 1995. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda. 

Contact  Person:  David  M.  Monsees, 
Rockledge  n.  Room  7178,  Bethesda, 

Maryland  20892-7924,  (301)  435-0270. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
secs.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwananted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  September  27, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-24561  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  414(M)1-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed  - 
Meeting 

Ptirsuant  to  Section  10(d)  of  the 
Federeil  Advisory  Committee  Act,  as. 
eimended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following. 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  o/ SEP:  National  Institute  of  Allergy 
and  Infectious  Diseases  Special  Emphasis 
Panel — ^National  Cooperative  Inner-City 
Asthma  Study. 

Date:  October  23-25, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Gaithersburg,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879. 

Contact  Person:  Dr.  Allen  Stoolmiller, 
Scientific  Review  Administrator,  6003 
Executive  Boulevard,  Solar  Bldg.,  Room 
4C05,  Bethesda,  MD  20892-7610,  (301)  496- 
7966. 

Purpose/ Agenda:  To  evaluate  and  review 
individual  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 


552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  E>omestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 
Dated:  September  27, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-24558  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders;  : 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act, 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  October  18-20, 1995. 

Time:  8  am-5:30  pm. 

Place:  National  Institutes  of  Health, 

Natcher  Building,  Rooms  C-l/C-2, 9000 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

Contact  Person:  Craig  A.  Jordan,  Ph.D., .. 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda,  MD  20892- 
7180,  301-496-8683. 

Purpose/Agenda 

To  review  and  evaluate  grant  applications. 
The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C.  The 
applications  and/or  proposals  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  could  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Conununication 
Disorders) 

Dated:  September  27, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-24559  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92—463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Coimselors,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  November  1- 
3, 1995,  National  Institutes  of  Health, 
Building  5,  Room  127,  Bethesda, 
Maryland  20892. 

The  meeting  will  be  open  to  the 
public  on  November  1  from  7  p.m.  to 
7:30  p.m.  for  discussions  of  policies  of 
the  NIDDK  Intramural  Research 
Program.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  the 
meeting  will  be  closed  to  the  public  on 
November  1  from  7:30  p.m.  to  10  p.m.; 
November  2  firom  8:30  a.m.  to  6  p.m. 
and  on  November  3  from  9  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NIDDK,  including  consider^on  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigations,  and  similar 
items,  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  roster 
of  members  will  be  provided,  upon 
request,  by  the  Committee  Management 
Office,  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases, 
Building  31,  Room  9A07,  Bethesda, 
Maryland  20892. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistemce,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Allen  Spiegel,  Scientific 
Review  Administrator,  Board  of 
Scientific  Counselors,  National 
Institutes  of  Health,  Building  10,  Room 
9N-222,  Bethesda,  Maryland  20892, 
(301)  496-4128,  prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.847-849,  Diabetes, 
Endocrine  and  Metabolic  Diseases;  Digestive 
Diseases  and  Nutrition;  and  Kidney  Diseases, 
Urology  and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  September  27, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-24560  Filed  10-2-95;  8:45  am] 
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Division  of  Research  Grants;  Notice  of 
Meeting  of  the  Division  of  Research 
Grants  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Division  of  Research  Grants  Advisory 
Committee,  November  13-14, 1995, 
Rockledge  2  Building,  Conference  Room 
9A1-2,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Bethesda, 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  on  November  13 
to  adjournment  on  November  14.  The 
meeting  will  include,  among  other 
topics,  a  discussion  of  some  recent 
experiences  and  experiments  in 
streamlining  the  peer  review  system. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tne  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Rockledge  2  Building,  Suite 
3016,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-7778, 
telephone  (301)  435-1124,  will  fiunish 
a  summary  of  the  meting  and  a  roster  of 
the  committee  members. 

Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee,  Rockledge  2 
Building,  Suite  3032,  National  Institutes 
of  Heal^,  Bethesda,  Maryland  20892- 
7762,  phone  (301)  435-0714,  will 
provide  substantive  program 
information  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 

Dated:  September  27, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

IFR  Doc.  95-24562  Filed  10-2-95;  8:45  am) 
WLUNG  COO£  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  24, 1995. 

Time:  4  p.m. 

Place:  NIH,  Rockledge  II,  Room  5108, 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Carter, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5108,  Bethesda, 
Maryland  20892,  (301)  435-1167. 


Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  2, 1995. 

Time:  8  a.m. 

Place:  Embassy  Suites,  Washington,  DC. 

Contact  Person:  Dr.  Elliot  Postow, 

Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5100,  Bethesda, 
Maryland  20892,  (301)  435-1750. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  2, 1995. 

Time:  8  a.m. 

Place:  Embassy  Suites,  Washington,  DC. 

Contact  Person:  Dr.  Eileen  Bradley, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5120,  Bethesda, 
Maryland  20892,  (301)  435-1179. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  9, 1995. 

Time:  2  p.m. 

Place:  NIH,  Rockledge  II,  Room  5156. 

Contact  Person:  Dr.  Chhanda,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5156,  Bethesda,  Maryland  20892,  (301) 
435-1739. 

Purpose/Agenda 

To  review  Small  Business  Innovation 
Research. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  Ortober  25-26, 1995. 

Time:  6:30  p.m. 

Place:  Ramada  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Donald  Schneider,  • 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5104,  Bethesda, 
Maryland  20892,  (301)  435-1165. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  5-6, 1995. 

Time:  8  p.m. 

Place:  Crystal  Gateway  Marriott,  Arlington, 
VA. 

Contact  Person:  Dt.  Richard  Panniers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5106,  Bethesda, 
Maryland  20892,  (301)  435-1166. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

The  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.306,  93.333,  93.337, 
93.393-93.396,  93.837-93.844,  93.846- 
93.878,  93.892,  93.893,  National  Institutes  of 
Health,  HHS) 

Dated:  September  27, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-24566  Filed  10-2-95;  8:45  am) 
BtLUNG  CODE  414(Mt1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  .  . 

[Docket  No.  FR-3927-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
emergency  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due  date:  October  10, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Depeulment  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
emergency  processing,  an  information 
collection  package  with  respect  to 
regulations  in  Subpart  H  of  24  CFR 
235.1200,  et  seq.  (FR-3927].  HUD  seeks 
to  enhance  the  program  by  providing  for 
the  payment  by  HUD,  rather  than  by  the 
mortgagee,  of  ffie  incentive  to  the 
mortgagors  and  of  specific  refinancing 
costs,  and  by  limiting  the  origination  of 
these  loans  to  the  number  of  approved 
mortgagees  that  would  make  the 
program  most  attractive. 

(Congress  added  section  235  to  the 
National  Housing  Act  (12  U.S.C.  1715z) 
(the  Act)  in  1968.  This  provision 
authorized  the  Secreteuy  to  insure 
mortgages  so  that  lower  income  families 
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could  acquire  housing.  Section  235  also 
authorized  the  Secretary  to  assist  the 
mortgagor  by  contracting  with  the 
mortgagee  to  make  a  portion  of  the 
mortgage  payments  on  behalf  of  the 
mortgagor.  Many  of  the  mortgages 
insured  imder  section  235,  which  are 
still  outstanding,  were  made  during  the 
high  interest  rate  years  of  1980, 1981, 
and  1982.  HUD  would  be  able  to  save 
substantial  amoimts  of  assistance 
payments  if  the  mortgages  were 
refinanced  at  current  lower  interest 
rates.  Congress  enacted  section  235(r)  of 
the  Act  in  1988,  so  that  mortgages 
insured  and  assisted  under  section  235 
of  the  National  Housing  Act  could  be 
refinanced  at  a  reduced  interest  rate. 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 

applicable;  ^ 

(5)  What  members  of  the  public  will 
be  affected  by  this  proposal; 

(6)  How  firequently  information 
submission  will  be  required; 


(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  E)esk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  3507,  as 
Amendment. 

Dated:  September  25, 1995. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Proposaf.*^ Revision  to  the  Section  235(r) 
Refinancing  Procedures  (FR-3927) 
Office:  Office  of  Insured  Single  Family 
Description  of  the  need  for  the 

information  and  its  proposed  use: 

The  information  is  collected  by  the 
originating  lender  from  the  mortgage 
application  and  is  used  by  the 


originating  lender  to  process  the 
applications  for  Section  235(r)  mortgage 
insurance  and  assistance.  The 
applications  are  underwritten  certified 
by  the  originating  lender. 

The  information  is  needed  for  the 
evaluation  of  the  applications,  the 
Department’s  financial  management  and 
accounting  system(s)  and  the 
Department’s  monitoring  of  the 
origination  and  servicing  activities  of 
the  lender. 

If  the  information  is  not  collected  the 
originating  lender  cannot  make  the 
proper  underwriting  decision  and  the 
Department’s  data  base  would  be 
incomplete  for  its  financial  management 
and  accounting  system(s).  Furthermore, 
the  Department’s  efforts  to  monitor  the 
originating  and  servicing  activities  of 
the  lender  would  be  debilitated. 

Form  Numbers:  HUD-92900  and  HUD- 
93114 

Respondents:  Approximately  23,000 
(each  potential  mortgage  refinance 
transaction  is  an  equivalent 
respondent) 

Frequency  of  Submission:  One  time 
only 

Reporting  Burden: 


Tabulation  of  Annual  Reporting  Burden 


Description 

Respondents 

Responses 

Total  annual 
responses 

Hours 

per 

Total 

hrs 

Apperxiix  8(C)  of  4330.1  . . - . . . . . 

23,000 

1 

23,000 

.08 

1840 

Apf»ndix  33  of  ^*330.1  . . . . . 

23,000 

1 

23,000 

.08 

1840 

Appendix  25  of  Notice  94-66 . . . . . 

13,340 

1 

13,340 

.02 

267 

Appendix  27  of  Notice  94-66 . . . . 

12,000 

1 

12,000 

.02 

240 

Attechment  4  of  Mortg  Letter  . . . . . . 

13,340 

1 

13,340 

.02 

267 

Attacfvnent  5  of  Mortg  Letter . . . . . . . . 

13,340 

1 

13,340 

.02 

267 

Attachment  6  of  Mortg  Letter . . . . . . . . . 

2,500 

1 

2,500 

.01 

25 

Attachments  7-a  and  7-b  of  Mortg  letter . . . . . . 

20,000 

1 

20,000 

.05 

1000 

Attachment  8  of  Mortg  Letter  . . .t . . . . 

25 

1 

25 

.01 

1 

Payoff  Statement  required  by  the  Mortg  Letter . . . . 

23,000 

1 

23,000 

.03 

690 

Totals . . . . . . . . . 

.34 

6437 

23,000  respondents  is  the  maximum  (estimated)  universe.  Each  potential  rnor^age  refinance  transaction  is  an  equivalent  respondent;  wherein, 
each  refirumce  wiN  use  a  different  variation  of  the  above  forms  in  the  transaction,  for  exam^,  all  respondents  will  nave  a  payoff  statement  while 
a  smaller  number  of  respondents  wiH  have  their  recapture  mortgage  subordinated.  M  numbers  are  rounded  up  to  the  next  whole  number. 


Total  estimated  burdenJtours:  6,437 
Status:  Reinstatement,  with  changes  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
Cb/itoct;  Robert  E.  Falkenstein,  Jr.,  (202) 
708-0614,  Extension  2214. 

Dated:  September  25: 1995. 

[PR  Doc.  95-24469  Filed  10-2-95;  8:45  am] 
eaxiNQ  cooe  42io^-m 


DEPARTMENT  OF  THE  INTERIOR  - 

Minerato  Management  Sarvice 

Environmental  Document  Prepared  for 
a  Three-Dimensional  (3D)  Seismic 
Survey  on  the  Pacific  Outer  ^  ' 
Continentai  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service 
(MMS),  U.S.  IDepartment  of  the  Interior. 

ACTION:  Notice  of  the  availability  of  an 
environmental  document  prepared  for 
the  3-D  Seismic  Survey  on  the  Pacific 
OCS. 


SUMMARY:  The  N^S,  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Enviitmmental  Policy  Act  (NEPA), 

'  announces  the  availability  of  a  Nl^A- 
related  &ivironmental  Assessment  (EA) 
and  Finding  of  No  Significant  Impact 
(FONSI),  prepared  by  the  MMS  for  a 
proposed  3-D  seismic  survey  to  take 
place  offshore  Santa  Barbara  Coimty, 
California  in  the  Santa  Ynez  Unit. 

Parties 

Exxon  Company,  U.S.A. 
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Activity 

Location 

Date 

3-D  Seismic 
Survey. 

Santa  Bar¬ 
bara  Chan¬ 
nel,  Santa 
Ynez  Unit. 

10/95  through 
12/95. 

Persons  interested  in  reviewing  the 
environmental  document  for  the 
proposal  listed  above  or  obtaining 
information  about  EA’s  and  FONSI’s 
prepared  for  activities  on  the  Pacific 
OCS  are  encomaged  to  contact  the  MMS 
ofiice  in  the  Pacific  OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Supervisor,  Office  of 
Environmental  Evaluation,  Pacific  OCS 
Region,  Minerals  Management  Service, 
770  Paseo  Camarillo,  Mail  Stop  7300, 
Camarillo,  CaUfomia,  93010,  Telephone 
(805)  389-7801. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA’s  and  FONSI’s  for 
proposals  that  relate  to  research  and 
development  of  mineral  resources  on 
the  Pacific  OCS.  The  EA’s  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects.  The  EA  is 
used  as  a  basis  for  determining  whether 
or  not  approval  of  the  proposals 
constitutes  major  Federal  actions  that 
significantly  affect  the  quahty  of  the 
human  environment  in  the  sense  of 
NEPA  102(2)(C).  A  FONSI  is  prepared  in 
those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  the  public 
Notice  of  Availability  of  environmental 
documents  required  under  the  NEPA 
regulations. 

Dated:  September  25, 1995. 

).  Lisle  Reed, 

Regional  Director,  Pacific  OCS  Region. 

[FR  Doc.  95-24485  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  4310-MR-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  23, 1995.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 


Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
October  18, 1995. 

Carol  D.  Shull, 

Keeper  of  the  National  Register. 

ARIZONA 
Co<%nino  County 

Grand  Canyon  Village  Historic  District 
(Boundary  Increase),  Grand  Canyon 
National  Park,  Grand  Canyon,  95001226 

DISTRICT  OF  COLUMBIA 

s 

District  of  Columbia  State  Equivalent 
Frelinghuysen  University,  1800  Vermont 
Ave.,  NW.,  Washington,  95001228 

FLORIDA 
Leon  County 

Roberts  Farm  Historic  and  Archaeological 
District  (Rural  Resoiuces  of  Leon  County 
MPS),  Roberts  Rd.,  1  mi.  E  of  Centerville 
Rd.,  Tallahassee  vicinity,  95001186 

MASSACHUSETTS 
Worcester  County 

Charlton  Center  Historic  District,  Roughly, 
Main  St.  from  Mugget  Hill  Rd.  to  Masonic 
Home  Rd.  and  adjacent  roads,  Charlton, 
95001227 

MISSISSIPPI 

Amite  County 

Lea,  Wilford  Zachariah,  House,  MS  569  N,  2 
mi.  N  of  Liberty,  Liberty  vicinity,  95001181 

Lincoln  County 

Moreton,  Robert  D.,  House,  613  S.  Jackson 
St.,  Brookhaven,  95001188 

MISSOURI 

Gasconade  County 

Rotunda,  The.  City  Park,  Washington  St., 
Hermann,  95001180 

NEVADA 
White  Pine  County 

Baker  Ranger  Station,  Great  Basin  National 
Park,  Bs^er  vicinity,  95001224 
Johnson  Lake  Mine  Historic  District,  Great 
Basin  National  Park,  Baker  vicinity, 
95001225 

NEW  JERSEY 
Burlington  County 

Still,  Dr.  James,  Office,  209  Church  Rd., 
Medford,  95001190 

Middlesex  County 

Poile  Zedek  Synagogue,  145  Neilson  St.,  New 
Burnswick,  95001189 

Monmouth  County 

Christ  Church  (Episcopal),  Shrewsbury,  Jet. 
of  Broad  St.  and  Sycamore  Ave., 
Shrewsbiuy,  95001184 

Somerset  County 

Six  Mile  Run  Historic  District,  Roughly 
bounded  by  Grouse  Rd.,  Amwell  Rd., 
Bennetts  Ln.,  NJ  27,  Bunker  Hill  Rd.  and 


the  Millstone  R.,  Franklin  Park  vicinity, 
95001191 

Union  County 

Homestead  Farm  at  Oak  Ridge,  Jet.  of  Oak 
Ridge  Rd.  and  Feather  Bed  Ln.,  Clark  and 
Edison  Townships,  Clark,  95001185 

NORTH  CAROLINA 
Buncombe  County 

Bent  Creek  Campus  of  the  Appalachian 
Forest  Experiment  Station  (Boundary 
Decrease),  Brevard  Rd.  S  of  jet.  with  1-26, 
Asheville  vicinity,  95001187 

Duplin  County 

Wallace  Commercial  Historic  District  (Duplin 
County  MPS),  Roughly  bounded  by 
Southerland,  College,  Boney  and  Raleigh 
Sts.,  Wallace,  95001179 

OHIO 

Ashtabula  County 

Eagle  Cliff  Hotel,  5254  Lake  Rd.,  E,  Geneva- 
on-the-Lake,  95001197 

Ottawa  County 

Andres,  Charles,  House,  Co.  Rd.  No.  154  (Fox 
Rd.),  Middle  Bass  Island,  95001196 

VIRGINIA 
Henrico  County 

Richmond  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS),  1701 
Williamsburg  Rd.,  Richmond  (Independent 
City)  vicinity,  95001183 
Seven  Pines  National  Cemetery  (Civil  War 
Era  National  Cementeries  MPS),  400  E. 
Williamsburg  Rd.,  Sandston,  95001182 
In  order  to  assist  in  the  preservation  of  the 
following  property,  the  commenting  period  is 
being  shortened  to  five  days: 

NEW  YORK 
Putnam  County 

St.  Philip’s  Church  in  the  Highlands 
Complex  (Hudson  Highlands  MRA),  NY 
9D,  Garrison,  82005391 

(FR  Doc.  95-24565  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  4310-70-M 


Notice  of  Realty  Action 

summary:  Revision  of  Park  Boundary, 
Women’s  Rights  National  Historiqal 
Park. 

LOCATION:  Women’s  Rights  National 
Historical  Park,  Seneca  Cotmty,  New 
York.  , 

Whereas,  PubUc  Law  95-42  (91  Stat. 
211)  dated  June  10, 1977,  eunended  the 
Land  and  Water  Conservation  Fund  Act 
of  1965  to  authorij*  the  Secretary  of  the 
Interior  to  make  minor  boundary 
changes  when  necessary  for  the  proper 
interpretation  or  management  of  an  area 
of  the  National  Park  System;  and 
Whereas,  Pubfic  Law  95—42,  provides 
that  the  Secretary  may  make  minor 
revisions  to  the  boundaries  of  areas 
within  the  National  Park  System, 
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Whereas,  it  is  necessary  to  include 
within  the  boundary  of  the  park  two 
parcels  of  land  to  provide  for 
management  and  interpretation 
consistent  with  the  authorizing 
legislation. 

Therefore,  pinrsuant  to  Section  (5)  of 
Public  Law  95-42,  notice  is  given  that 
the  boundary  of  Women’s  Rights 
National  Historical  Park  has  been 
revised  to  include  the  0.85  of  an  acre 
tracts  identified  and  described  as  Tracts 
101-09  and  lOl-lO  on  Land  Status  Map 
101  on  Drawing  No.  488/80,003,  Sheet 
2  of  3,  dated  November  1986,  and 
revised  July  1991,  prepared  by  the  Land 
Resources  Division,  Northeast  Field 
Area,  National  Park  Service. 

The  map  is  on  file  and  available  for 
inspection  in  the  office  of  the  National 
Park  Service,  Northeast  Field  Area, 
Land  Resources  Division,  U.  S.  Custom 
House,  200  Chestnut  Street,  . 
Philadelphia,  Pennsylvania  19106. 
Warren  D.  Beach, 

Field  Director.  Northeast  Field  Area. 

[FR  Doc.  95-24589  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-724  (Final)] 

Manganese  Metal  From  the  People’s 
Republic  of  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
investigation. 

EFFECTIVE  DATE:  September  26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberlake  (202-205-3188), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations’ 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,1). 

SUPPLEMENTARY  INFORMATION:  On  June 
13, 1995,  the  Commission  instituted  the 
subject  investigation  and  established  a 
schedule  for  its  conduct  (60  F.R.  35223, 
July  6, 1995).  Subsequently,  the 
petitioners  requested  that  the 
Commission  modify  its  schedule  for  the 


investigation  because  of  conflicts  with 
the  investigation  being  conducted  by  the 
Department  of  Commerce.  The 
Commission  has  determined  to  revise  its 
scheduled  hearing  date  in  the 
investigation. 

The  Commission’s  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  October  23, 1995;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade  '' 
Conunission  Building  at  9:30  a.m.  on 
October  24, 1995;  the  deadline  for  filing 
prehearing  briefs  is  October  26, 1995; 
the  hearing  will  be  held  at  the  U.S. 
International  Trade  Conunission 
Building  at  9:30  a.m.  on  November  1, 
1995;  and  the  deadline  for  filing 
posthearing  briefs  is  November  8, 1995. 

For  further  information  concerning 
this  investigation  see  the  Commission’s 
notice  of  investigation  cited  above  and 
the  Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  p^  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission’s  rules. 

Issued:  September  26, 1995. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  95-24574  Filed  10-2-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitnjst  Division 

United  States  v.  Health  Choice  of 
Northwest  Missouri,  Inc.,  et  al.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation,  and  a 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Western  District  of 
Missouri  in  United  States  v.  Health 
Choice  of  Northwest  Missouri,  Inc.,  et 
al..  Civil  No.  95-6171-CV-SJ-6  as  to 
Health  Choice  of  Northwest  Missouri, 
Inc.,  Heartland  Health  Systems,  Inc.  and 
St.  Josrah  Physicians,  Inc. 

llie  Complaint  alleges  that  the 
defendants  entered  into  an  agreement 
with  the  purpose  and  effect  of 
restraining  competition  imreasonably, 
in  violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1,  by  preventing  memaged 


care  plans  from  developing  in  Buchanan 
Coimty,  Missouri. 

The  proposed  Final  Judgment 
eliminates  the  continuance  or 
recurrence  of  Defendants’  agreement  to 
prevent  or  delay  the  development  of 
managed  care  in  Buchanan  County. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Gail  Kursh,  Chief; 
Professionals  and  Intellectual  Property 
Section/Health  Care  Task  Force;  United 
States  Department  of  Justice;  Antitrust 
Division;  600  E  Street,  N.W.;  Room 
9300;  Washington,  D.C.,  20530 
(telephone:  202/307-5799. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

United  States  District  Court  for  the 
Western  District  of  Missouri 

In  the  matter  of:  United  States  or  America, 
Plaintiff,  vs.  Health  Choice  of  Northwest 
Missouri,  Inc.,  Heartland  Health  System,  Inc., 
and  St.  Joseph  Physicians,  Inc.  Defendants 
Civil  Action  No.  95-61 71-CV-SJ-6. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jtuisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Western 
District  of  Missouri; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court’s  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court; 
and 

3.  Defendants  agree  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  plaintiff  withdraws  its  consent, 
or  if  the  proposed  Final  Judgment  is  not 
entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 
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For  Plaintiff,  United  States  of 
America; 

Anne  K.  Bingaman, 

Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director,  Office  of  Operations. 

Gail  Kursh, 

Chief,  Professions  &•  Intellectual  Property 
Section,  Antitrust  Division,  U.S.  Department 
of  Justice. 

For  Defendant  Health  Choice  of 
Northwest  Missoini,  Inc.: 

510  Francis  Avenue,  St.  Joseph,  MO  64501 . 

For  Defendant  Heartland  Health 
System,  Inc. 

Thomas  D.  Watkins, 

Watkins,  Boulware,  Lucas  Miner,  Murphy  &■ 
Taylor,  3101  Frederick  Avenue,  St.  Joseph, 

MO  64506. 

For  Defendant  St.  Joseph  Physicians, 
Inc. 

Richard  D.  Raskin, 

Sidley  &■  Austin,  One  First  National  Plaza, 
Chicago,  IL  60603,  (312)  853-21 70. 

Lawrence  R.  Fullerton, 

Chief  of  Staff. 

Edward  D.  Eliasberg,  Jr., 

Dando  B.  Cellini, 

Mark  J.  Botti, 

John  B.  Arnett,  Sr., 

Gregory  S.  Asciolla, 

Attorneys,  Antitrust  Division,  U.S.  Dept,  of 
Justice,  600  E  Street,  NW.,  Room  9429,  BICN 
Bldg.,  Washington,  DC 20530,  (202)  307-0808. 

United  States  District  Court  for  the 
Western  District  of  Missouri 

In  the  matter  of:  United  States  of  America, 
Plaintiff,  vs.  Health  Choice  of  Northwest 
Missouri,  Inc.,  Heartland  Health  System,  Inc., 
and  St.  Joseph  Physicians,  Inc.,  Defendants. 

Final  Judgment 

Plaintiff,  the  United  States  of 
America,  having  filed  its  Complaint  on 
September  13, 1995,  and  plaintifi  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law; 

And  Whereas  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  upon  consent  of  the  parties,  it  is 
hereby  ordered,  adjudged,  and  decreed: 


Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  each  of  the  parties 
to  this  action.  The  Complaint  states 
claims  upon  which  relief  may  be 
granted  against  the  defendants  under 
Section  1  of  the  Sherman  Act,  15  U.S.C. 

1. 

n 

Definitions 

As  used  in  this  Final  Judgment: 

(A)  “Ancillary  services”  means  home 
health  care,  hospice  care,  outpatient 
rehabilitation  services,  and  durable 
medical  equipment. 

(B)  “Competing  physicians”  means 
physicians  in  the  same  relevant 
physician  market  in  separate  medical 
practices. 

(C)  “General  adult  primary  care” 
(“GAPC”)  means  family  practice  and 
general  internal  medicine,  whether  or 
not  physicians  practicing  in  these  areas 
are  Board  certified  or  Board  eligible. 

(D)  “Health  Choice”  means  Health 
Choice  of  Northwest  Missouri,  Inc.,  each 
organization  controlled  by  or  imder 
common  control  with  it,  and  its 
directors,  officers,  agents,  employees, 
and  successors. 

(E)  “Heartland”  means  Heartland 
Health  System,  Inc.,  each  organization 
controlled  by  or  under  common  control 
with  it,  and  its  directors,  officers, 
agents,  employees,  and  successors,  but 
does  not  include  Heartland  Health 
Foimdation. 

(F)  “Messenger  model”  means  the  use 
of  an  agent  or  third  party  to  convey  to 
purchasers  any  information  obtained 
from  individual  providers  about  the  fees 
which  each  provider  is  willing  to  accept 
fi-om  such  pmchasers,  and  to  convey  to 
providers  any  contract  offer  made  by  a 
purchaser,  where  (1)  each  provider 
makes  a  separate,  independent,  and 
unilateral  decision  to  accept  or  reject  a 
purchaser’s  offer,  (2)  the  fee  information 
conveyed  to  piirchasers  is  obtained 
separately  from  each  individual 
provider,  and  (3)  the  agent  or  third  party 
(a)  does  not  negotiate  collectively  for  the 
providers,  (b)  does  not  disseminate  to 
any  provider  the  agent’s  or  third  party’s 
or  any  other  provider’s  views  or 
intentions  as  to  the  proposal  and  (c) 
does  not  otherwise  serve  to  facihtate 
any  agreement  among  providers  on 
price  or  other  significant  terms  of 
competition. 

(Gj  “Non-Heartland  physician”  mecms 
a  physician  who  is  not  employed  by 
Heartland  and  whose  practice  is  not 
owned  by  Heartland. 

(H)  “Provider  panel”  means  those 
health  care  providers  whom  an 


organization  authorizes  to  provide  care 
to  its  enrollees  and  whom  enrollees  are 
given  financial  incentives  to  use. 

(I)  “Qualified  managed  care  plan” 
means  an  organization  that  is  owned,  in 
whole  or  in  part,  by  any  or  all  of  the 
defendants  and  that  offers  a  provider 
panel.  A  qualified  managed  care  plan 
must  satisfy  each  of  the  following 
criteria: 

(1)  Its  owners  or  not-for-profit 
members  (“members”)  who  compete 
either  with  other  owners  or  members  or 
with  providers  participating  on  the 
organizations’  provider  panel  (a)  share 
substantial  financial  risk  and  (b)  either 
directly  or  through  ownership  or 
membership  in  another  organization 
comprise  no  more  them  30%  of  the 
physicians  in  any  relevant  physician 
market,  except  that  it  may  include 
Heartland,  emy  single  physician,  or  any 
single  physician  practice  group  for  ea^ 
relevant  physician  market, 

(2)  it  has  a  provider  pemel  that 
includes  no  more  than  30%  of  the 
physicians  in  any  relevant  physiciem 
market,  imless,  for  those  subcontracting 
physicians  whose  petrticipation 
increases  the  panel  beyond  30%,  (a) 
there  is  a  sufficient  divergence  of 
economic  interest  between  those 
physicians  and  the  owners  or  members 
of  the  organization  so  that  the  owners  or 
members  have  the  incentive  to  bargain 
down  the  fees  of  the  subcontracting 
physicians,  (b)  the  organization  does  not 
directly  pass  through  to  the  payer 
substantial  liability  for  making 
payments  to  the  subcontracting 
physicians,  and  (c)  the  organization 
does  not  compensate  those 
subcontracting  physicians  in  a  manner 
that  substantially  replicates  ownership 
in  the  organization,  and 

(3)  it  does  not  facihtate  agreements 
between  any  subcontracting  physicians 
and  the  owners  or  members  concerning 
charges  to  payors  not  contracting  with 
the  oreanization. 

Nothing  herein  shall  be  deemed  to 
limit  the  abiUty  of  a  quafified  managed 
care  plan  to  create  financial  incentives 
for  improved  performance  goals  for  a 
provider  or  the  organization  or  to  shift 
risk  to  a  provider,  consistent  with  this 
Paragraph. 

(J)  “Relevant  physician  meu'ket” 
means  GAPC  physicians,  pediatricians, 
obstetricians  or  gynecologists  in 
Buchanan  County,  Missouri,  unless 
defendants  obtain  plaintiffs  prior 
written  approval  of  a  different  definition 
for  any  or  all  of  these  markets,  or  any 
other  relev£mt  market  for  physician 
services.  This  definition  is  for  the  sole 
and  limited  purposes  of  this  Final 
Judgment,  and  shall  not  constitute  an 
admission  or  agreement  that  the 


51810 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Notices 


relevant  physician  market  for  tiny  other 
purpose  is  limited  to  Buchanan  County, 
Missouri. 

(K)  “SJPI”  means  St.  Joseph 
Physicians,  Inc.,  each  organization 
controlled  by  or  under  conunon  control 
with  it,  and  its  directors,  officers, 
agents,  employees,  and  successors. 

(L)  “Subcontracting  physician”  means 
any  physician  who  provides  health  care 
services  to  a  qualified  managed  care 
plan,  but  does  not  hold,  directly  or 
indirectly,  any  ownership  interest  in 
that  plan. 

(M)  “Substantial  financial  risk” 
means  financial  risk  such  as  that 
achieved  when  an  organization  receives 
revenue  through  capitation  or  payment 
of  insurance  premiiuns,  or  when  the 
organization  creates  significant  financial 
incentives  for  providers  to  achieve 
specified  cost-containment  goals,  such 
as  withholding  a  substantial  amount  of 
their  compensation,  with  distribution  of 
that  amount  made  only  if  the  cost- 
containment  goals  are  met. 

m 

Applicability 

This  Final  Judgment  applies  to  Health 
Choice,  Heartland,  and  SJPI,  and  to  all 
other  persons  who  receive  actual  notice 
of  this  Final  Judgment  by  personal 
service  or  otherwise  and  then  act  or 
participate  in  concert  with  any  or  all  of 
the  defendants. 

IV 

SJPI  Injunctive  Relief 

SJPI  is  enjoined  firom: 

(A)  Requiring  any  physician  to 
provide  physiciem  services  exclusively 
through  SJPI,  Health  Choice,  or  any 
managed  care  plan  in  which  SJPI  has  an 
ownership  interest,  precluding  any 
physician  fi'om  contracting  with  any 
payor  or  luging  any  physician  not  to 
contract  with  another  payor;  provided 
that,  nothing  in  this  Final  Judgment 
shall  prohibit  SJPI  finm  paying 
dividends  to  its  owners; 

(B)  Disclosing  to  any  physician  any 
financial  or  price  or  similar 
competitively  sensitive  business 
information  about  any  competing 
physician,  except  as  is  reasonably 
necessary  for  the  operation  of  any 
qualified  managed  care  plan  in  which 
SJPI  has  an  ownership  interest,  or 
requiring  any  physician  to  disclose  to 
SJPI  any  financial,  price  or  similar 
competitively  sensitive  business 
information  about  any  competitor  of 
SJPI  or  managed  care  plan  in  which  SJPI 
has  an  ownership  interest;  provided 
that,  nothing  ib  ffiis  Final  Judgment 
shall  prohibit  the  disclosure  of 


information  already  generally  available 
to  the  medical  commimity  or  the  public; 

(C)  Setting  the  fees  or  other  terms  of 
reimbiursement  or  negotiating  for 
competing  physicians  unless  SJPI  is  a 
qualified  managed  care  plan;  provided 
that,  nothing  in  this  Final  Judgment 
shall  prohibit  SJPI  from  using  a 
messenger  model,  even  if  SJPI  is  not  a 
qualified  managed  care  plan;  and 

(D)  Owning  an  interest  in  any 
organization*  that  sets  fees  or  other  terms 
of  reimbursement  for,  or  negotiates  for, 
competing  physicians,  imless  that 
organization  is  a  qualified  managed  care 
plan  and  complies  with  Paragraphs  (A) 
and  (B)  of  this  Section  IV  of  the  Final 
Judgment  as  if  those  Paragraphs  applied 
to  that  organization;  provided  that, 
nothing  in  this  Final  Judgment  shall 
prohibit  SJPI  from  owning  an  interest  in 
an  organization  that  uses  a  messenger 
model,  even  if  the  organization  is  not  a 
qualified  managed  care  plan. 

Health  Choice  Injunctive  Relief 

Except  as  permitted  in  Section  Vin, 
Health  Choice  is  enjoined  firom: 

(A)  Requiring  any  physician  to 
provide  physician  services  exclusively 
through  SJPI,  Health  Choice,  or  any 
managed  care  plan  in  which  Health 
Choice  has  an  ownership  interest, 
precluding  any  physician  from 
contracting  with  any  payor,  or  urging 
any  physician  not  to  contract  with 
another  payor; 

(B)  Disclosing  to  any  physician  any 
financial,  price  or  similar  competitively 
sensitive  business  information  about 
any  competing  physician,  except  as  is 
reasonably  necessary  for  the  operation 
of  Health  Choice  or  any  managed  care 
plan  in  which  Health  ^oice  has  an 
ownership  interest,  or  requiring  any 
physician  to  disclose  to  Health  Choice 
any  financial,  price  or  similar 
competitively  sensitive  business 
information  about  any  competitor  of 
Health  Choice  or  any  managed  care  plan 
in  which  Health  Choice  has  an 
ownership  interest;  provided  that, 
nothing  in  this  Final  Judgment  shall 
prohibit  the  disclosvne  of  information 
already  generally  available  to  the 
medical  community  or  the  public; 

(C)  Setting  the  fees  or  other  terms  of 
reimbursement  or  negotiating  for 
competing  physicians  vmless  Health 
Choice  is  a  qualified  managed  care  plan; 
provided  that,  nothing  in  this  Final 
Judgment  shall  prohibit  Health  Choice 
firom  using  a  messenger  model,  even  if 
Health  Choice  is  not  a  qualified 
managed  care  plan;  and 

(D)  Owning  em  interest  in  any 
organization  that  sets  fees  or  offier  terms 
of  reimbursement  for,  or  negotiates  for, 
competing  physicians,  unless  that 


organization  is  a  qualified  managed  care 
plan  and  complies  with  Paragraphs  (A) 
and  (B)  of  this  Section  V  of  the  Final 
Judgment  as  if  those  Paragraphs  applied 
to  that  orgemization;  provided  that, 
nothing  in  this  Final  Judgment  shall 
prohibit  Health  Choice  from  owning  an 
interest  in  an  organization  that  uses  a 
messenger  model,  even  if  the 
organization  is  not  a  qualified  managed 
care  plan. 

VI 

Heartland  Injunctive  Relief 

Except  as  permitted  in  Section  Vni, 
Heartland  is  enjoined  from: 

(A)  (1)  Disclosing  to  any  person 
directly  responsible  for  pricing 
physiciem  or  ancillary  services  of 
Heartland  any  price  or,  without 
appropriate  consent,  other  proprietary 
business  information  about  any  other 
physician  or  ancillary  services  provider, 
except  as  is  reasonably  necessary  for  the 
operation  of  any  qualified  managed  care 
plan  in  which  Heartland  has  an 
ownership  interest,  and 

(2)  Disclosing  to  any  competing 
physician  or  ancillary  services  provider 
any  price  or,  without  appropriate 
consent,  other  proprietary  business 
information  about  any  other  physician 
or  tmcillary  services  provider;  provided 
that,  nothing  in  this  Final  Judgment 
shall  prohibit  the  disclosme  of 
information  already  generally  available 
to  the  medical  commvmity  or  the  public; 

(B)  Owning  an  interest  in  any 
organization  that  sets  fees  or  offier  terms 
of  reimbursement  for,  or  negotiates  for, 
competing  physicians,  imless  that 
organization  is  a  qualified  managed  care 
plan  and  complies  with  Paragraphs  (A) 
and  (B)  of  Section  V  of  the  Final 
Judgment  as  if  those  Paragraphs  applied 
to  that  organizaton;  provided  that, 
nothing  in  this  Final  Judgment  shall 
prohibit  Heartland  from  owning  an 
interest  in  an  organization  that  uses  a 
messenger  model,  even  if  the 
organization  is  not  a  qualified  managed 
care  plan; 

(C)  Agreeing  with  a  competitor  to 
allocate  or  divide  the  nuirket  for,  or  set 
the  price  for,  any  competing  service, 
except  as  is  reasonably  necessary  for  the 
operation  of  any  qualified  managed  care 
plan  or  legitimate  joint  venture  in  which 
Heartland  has  an  ownership  interest; 

(D)  Acquiring  during  the  next  five 
years: 

(1)  The  practice  of  any  non-Heartland 
physician  who  at  the  filing  of  this  Final 
Judgment  has  active  stafi  privileges  in 
family  practice  or  general  internal 
medicine  (diagnosticians  excluding 
subspecialties  of  internal  medicine)  or 
the  practice  of  any  physician  who  after 
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the  filing  of  this  Final  Judgment 
establishes  a  practice  and  provides 
services  as  a  GAPC  physician  in 
Buchanan  Cmmty,  Missouri,  without 
the  prior  written  approval  of  the 
plaintiff;  and 

(2)  Any  physician  practice  located  in 
Buchanan  County,  Missouri  that  has 
provided  services  in  Buchanan  County, 
Missouri  within  five  years  prior  to  the 
date  of  the  proposed  acquisition,  unless 
Heartland  provides  plaintiff  with  90 
days’  prior  written  notice  of  the 
proposed  acquisition;  and 

(E)  Conditioning  the  provision  of  any 
inpatient  hospital  service  to  patients  of 
any  competing  managed  care  plan  by 
m^ing  that  service  available  only  if  the 
competing  managed  care  plan; 

(1)  Purchases  or  utilizes  (a) 

Heartland’s  utilization  review  program, 

(b)  any  Heartland  managed  care  plan,  or 

(c)  Heartland’s  ancillary  or  outpatient 
services  or  any  physician’s  services, 
unless  such  services  are  intrinsically 
related  to  the  provision  of  acute 
inpatient  care,  such  as  but  not  limited 
to  where  Heartland’s  provision  of 
inpatient  care  inherently  gives  rise  to 
Heartland  bearing  professional 
responsibility  for  such  services,  so  long 
as  Heartland  otherwise  makes  its 
inpatient  services  available  to 
competing  managed  care  plans  as  set 
forth  in  this  Paragraph;  or 

(2)  Contracts  with  or  deals  with 
Health  Choice,  Commimity  Health  Plan, 
or  any  other  Heartland  managed  care 
plan. 

This  Paragraph  (E)  shall  not  apply  to 
any  contract  with  an  organization  in 
which  Heartland  has  a  substantial 
financial  risk. 

This  Paragraph  (E)  shall  hot  limit 
Heartland’s  ability  to  condition  the 
provision  of  any  inpatient  hospital 
service  on  the  purchase  or  utilization  of 
ancillary  or  outpatient  services  or 
physician’s  services  selected  by 
Heartland,  pursuant  to  any  contract  in 
which  Heartland  bears  financial  risk,  so 
long  as  Heartland  otherwise  makes  its 
inpatient  services  available  to 
competing  managed  care  plans  as  set 
forth  in  this  Paragraph. 

vn 

Additional  Provisions 

(A)  Health  Choice  shall: 

(1)  Inform  each  physician  on  its 
provider  panel  annually  in  writing  that 
the  physician  is  free  to  contract 
separately  with  any  other  managed  care 
plan  on  any  terms;  and 

(2)  Notify  in  writing  each  payor  with 
which  Health  Choice  has  or  is 
negotiating  a  contract  that  each  provider 
on  Health  Choice’s  provider  panel  is 


fi^e  to  contract  separately  with  such 
payor  on  any  terms,  without 
consultation  with  Health  Choice;  and 

(B)  Heartland  shall: 

(1)  Observe  the  attached  and 
incorporated  Heartland  Referral  Policy 
relating  to  the  provision  of  ancillary 
services; 

(2)  File  with  plaintiff  each  year  on  the 
anniversary  of  the  filing  of  the 
Complaint  in  this  action  a  written  report 
disclosing  the  rates,  terms,  and 
conditions  for  inpatient  hospital 
services  Heartland  provides  to  any 
managed  care  plan  or  hospice  program, 
including  those  affiliated  with 
Heartland.  Plaintiff  agrees  not  to 
disclose  this  information  unless  in 
connection  with  a  proceeding  to  enforce 
this  Final  Judgment  or  pursuant  to  court 
or  Congressional  order;  and 

(3)  Cive  plaintiff  reasonable  access  to 
its  credentialing  files  for  the  purpose  of 
determining  if  Heartland  used  its 
credentialing  authority  to  deny  hospital 
privileges  to  physicians  employed  by  or 
otherwise  affiliated  with  a  competing 
managed  care  plan,  provided  Heartland 
is  given  all  necessary  authorizations  for 
the  release  of  such  records. 

vni 

Heartland  Permitted  Activities 

Notwithstanding  any  of  the 
prohibitions  or  requirements  of  Sections 
IV  through  VII  of  this  Final  Judgment, 
Heartland  may: 

(A)  Own  100%  of  an  organization  that 
includes  competing  physicians  on  its 
provider  panel  and  either  uses  a 
messenger  model  or  sets  fees  or  other 
terms  of  reimbursement  or  negotiates  for 
physicians  so  long  as  the  organization 
complies  with  Paragraphs  (A)  and  (B)  of 
Section  V  of  the  Final  Judgment  as  if 
those  Paragraphs  applied  to  that 
organization,  and  with  the 
subcontracting  requirements  of  a 
qualified  managed  care  plan; 

(B)  Employ  or  acquire  the  practice  of 
any  physician  pot  located  in  Buchanan 
Coimty,  Missouri,  who  derived  less  than 
20%  of  his  or  her  practice  revenues 
from  patients  residing  within  Buchanan 
County,  Missouri,  in  the  year  before  the 
employment  or  acquisition; 

(C)  If  Plaintiff  does  not  disapprove 
under  the  procedures  set  out  in  this 
Paragraph  (C),  employ  or  acquire  the 
practice  of  any  CAPC  physician  so  long 
as  Heartland  incurs  substantial  costs 
recruiting  such  physician  for  the 
purpose  of  begimiing  the  offering  of 
CAPC  services  in  Buchanan  County, 
Missouri,  or  gives  either  substantial 
financial  support  or  an  income 
guarantee  to  such  physician  to  induce 
that  physician  to  begin  offering  CAPC 


services  in  Buchanan  County,  Missouri, 
and  employs  the  physician  or  acquires 
the  practice  within  two  years  of  the 
physician  first  offering  CAPC  services  in 
Buchanan  County,  Missouri.  Heartland 
must  give  the  plaintiff  an  opportunity  to 
disapprove,  by  giving  plaintiff  30  days 
prior  written  notice  and  such 
information  in  Heartland’s  possession  as 
is  necessary  to  determine  whether  the 
above  criteria  have  been  met.  Plaintiff 
shall  not  disapprove  if  these  criteria  are 
met.  If  plaintiff  disapproves,  plaintiff 
will  set  forth  the  reasons  for 
disapproval.  If  plaintiff  fails  to 
disapprove  within  30  days  of  receipt  of 
the  requisite  information,  the  criteria 
shall  be  deemed  to  have  been  met,  and 
Heartland  may  employ  or  acquire  the 
practice  of  the  CAPC  physician;  and 

(D)  With  plaintiff’s  prior  written 
approval,  employ  or  acquire  the  practice 
of  any  physician  who  will  cease  to  be 
a  CAPC  physician  in  Buchanan  County^ 
Missoiui,  imless  Heartland  acquires  the 
practice  or  employs  the  physician. 

IX 

Judgment  Modification 

In  the  event  that  any  of  the  provisions 
of  this  Final  Judgment  proves 
impracticable  as  to  any  defendant  or  in 
the  event  of  a  significant  change  in  fact 
or  law,  that  defendant  may  move  for, 
and  plaintiff  will  reasonably  consider, 
an  appropriate  modification  of  this 
Final  Judgment.  Nothing  in  this  Section 
limits  the  right  of  any  defendant  to  seek 
any  modification  of  this  Final  Judgment 
it  deems  appropriate. 

X 

Compliance  Program 

Each  defendant  shall  maintain  a 
judgment  compliance  program,  which 
shall  include: 

(A)  Distributing  within  60  days  fi’om 
the  entry  of  this  Final  Judgment,  a  copy 
of  the  Final  Judgment  and  Competitive 
Impact  Statement  to  all  senior 
administrative  officers  and  directors; 

(B)  Distributing  in  a  timely  manner  a 
copy  of  the  Final  Judgment  and 
Competitive  Impact  Statement  to  any 
person  who  succeeds  to  a  position 
described  in  Paragraph  (A)  of  this 
Section  X; 

(C)  Briefing  annually  those  persons 
designated  in  Paragraphs  (A)  and  (B)  of 
this  Section  X  on  the  meaning  and 
requirements  of  this  Final  Judgment  and 
the  antitrust  laws,  including  penalties 
for  violation  thereof; 

(D)  Obtaining  from  those  persons 
designated  in  Paragraphs  (A)  and  (B)  of 
this  Section  X  annual  written 
certifications  that  they  (1)  have  read, 
understand,  and  agree  to  abide  by  this 
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Final  Judgment,  (2)  imderstand  that 
their  noncompliance  with  this  Final 
Judgment  may  rMult  in  conviction  for 
criminal  contempt  of  coiirt  and 
imprisonment  and/or  fine,  and  (3)  have 
reported  any  violation  of  this  Final 
Judgment  of  which  they  are  aware  to 
counsel  for  the  respective  defendant; 
and 

(E)  Maintaining  for  inspection  by 
plaintiff  a  record  of  recipients  to  whom 
this  Final  Judgment  and  Competitive 
Impact  Statement  have  been  distributed 
and  from  whom  annual  written 
certifications  regarding  this  Final 
Judgment  have  been  received. 

XI 

Certifications 

(A)  Within  75  days  after  entry  of  this 
Final  Judgment,  each  defendant  shall 
certify  to  plaintiff  that  it  has  made  the 
distribution  of  the  Final  Judgment  and 
Competitive  Impact  Statement  eis 
required  by  Paragraph  (A)  of  Section  X 
above; 

(B)  For  five  years  after  the  entry  of 
this  Final  Judgment,  on  or  before  its 
anniversary  date,  each  defendant  shall 
certify  annually  to  plaintiff  whether  it 
has  comphed  with  the  provisions  of 
Section  X  above  applicable  to  it;  and 

(C)  Each  defendant  shall  provide 
written  notice  to  plaintiff  if  at  any  time 
dining  the  period  that  this  Final 
Judgment  is  in  effect  (1)  that  defendant  . 
owns  an  interest  in  a  qualified  managed 
care  plan,  (2)  that  qualified  managed 
care  plan  includes  among  its  owners  or 
members  any  single  physician  practice 
group  which  comprises  more  than  30% 
of  the  physicians  in  any  relevant 
physician  market,  and  (3)  that  single 
physician  practice  grdup  adds 
ad^tional  physicians. 

XU 

Plaintiff’s  Access 

For  the  sole  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  recognized 
privilege,  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  shall  on  reasonable 
notice  be  permitted  during  the  term  of 
this  Final  Jud^ent: 

(A)  Access  during  regular  business 
hoiurs  of  any  defendant  to  inspect  and 
copy  all  records  and  documents  in  the 
possession  or  under  the  control  of  that 
defendemt  relating  to  any  matters 
contained  in  this  Final  Judgment; 

(B)  To  interview  officers,  directors, 
employees,  and  agents  of  any  defendant, 
who  may  have  counsel  present, 
concerning  such  matters;  and 


(C)  To  obtain  written  reports  fi-om  any 
defendant,  under  oath  if  requested, 
relating  to  any  matters  contained  in  this 
Final  Judgment. 

xni 

Notifications 

To  the  extent  that  it  may  affect 
compliance  obligations  arising  out  of 
this  Final  Judgment,  each  defendant 
shall  notify  the  plaintiff  at  least  30  days 
prior  to  any  proposed  (1)  dissolution,  (2) 
sale  or  assignment  of  claims  or  assets  of 
that  defendant  resulting  in  the 
emergence  of  a  successor  corporation,  or 
(3)  change  in  corporate  structure  of  that 
defendant. 

XIV 

Jurisdiction  Retained 

This  Court  retains  jurisdiction  to 
enable  any  of  the  parties  to  this  Final 
Judgment,  but  no  othrar  person,  to  apply 
to  this  Court  at  any  time  for  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

XV 

Expiration  of  Final  Judgment 

This  Final  Judgment  shall  expire  five 
(5)  years  from  the  date  of  entry; 
provided  that,  before  the  expiration  of 
this  Final  Judgment,  plaintiff,  after 
consultation  with  defendants  and  in 
plaintiff’s  sole  discretion,  may  extend 
the  judgment,  except  for  Section  VI(D), 
for  an  additional  five  years. 

XVI 

Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated:.  _ 

United  States  District  Judge. 

Referral  Policy 
I.  General  Statement 
After  a  patient  or  the  patient’s  family  or 
other  appropriate  person  (collectively 
“patient”)  has  been  identified  (via  screening, 
assessment,  discharge  planning,  staff,  family, 
physician,  or  other  means)  as  being  in  need 
of  appropriate  home  health  care,  hospice, 
DME,  or  outpatient  rehabilitation  services 
(referred  to  collectively  as  “Ancillary 
Service”),  and,  if  necessary,  a  physician’s 
order  has  been  obtained,  the  following 
procedures  will  be  used  by  a  referring  person 
when  connecting  patients  to  the  appropriate 
Ancillary  Service.  Our  focus  is  on  patient 
choice. 


n.  Ancillary  Service  Referrals 

A.  If  a  physician  orders  an  Ancillary 
Service  and  specifies  the  provider  to  be  used 
(whether  specifically  written  in  the  chart  or 
other  written  notification),  then  a  referring 
person  shall  contact  the  patient  indicating 
that  the  physician  has  ordered  an  Ancillary 
Service  and  has  ordered  that  a  particular 
provider  be  used.  The  patient  should  be 
asked  whether  this  is  acceptable,  and  if  so, 
referred  to  that  provider.  (If  the  patient  does 
not  wish  that  provider,  see  subsection  B 
below.) 

B.  If  a  physician  orders  an  Ancillary 
Service,  but  does  not  specify  the  provider  to 
use,  then  the  patient  shall  contacted  and 
informed  that  his  physician  has  ordered  an 
Ancillary  Service,  and  shall  be  asked  if  he 
has  a  preference  as  to  which  provider  to  use: 

1.  If  the  patient  has  a  preference,  that 
preference  shall  honored. 

2.  If  the  patient  has  no  preference,  a 
referring  person  shall  indicate  that  Heartland 
has  an  excellent,  fully  accredited  Ancillary 
Service  that  is  available  to  the  patient,  and 
the  appropriate  Heartland  brochure  may  be 
given.  If  the  patient  accepts,  then  the  referral 
shall  be  made  to  Heartland’s  Ancillary 
Service. 

3.  If  the  patient  has  not  accepted 
Heartland’s  Ancillary  Service  (see  subsection 
B(2)  above),  or  asks  what  other  providers  are 
available,  a  referring  person  shall  state  that 
there  are  otherproviders  in  the  community 
that  offer  the  Ancillary  Service;  however,  the 
referring  person  cannot  make  a 
recommendation  as  to  these  other  providers, 
but  there  is  a  listing  of  them  in  the  telephone 
book.  (PATIENT  SHALL  BE  GIVEN  A 
REASONABLE.  AMOUNT  OF  TIME  TO 
INVESTIGATE  OTHER  OPTIONS)  If  the 
patient  at  this  point  chooses  a  provider,  that 
choice  is  to  be  honored.  However,  if  the 
patient  again  requests  that  a  referring  person 
provide  them  with  the  names  of  other 
providers,  the  social  workw  should  indicate 
that  Heartland  haa  done  no  independent 
review  or  evaluation  of  these  providers  and 
cannot  speak  to  the  quality  of  care  they 
provide,  and  then  verbally  name  these 
providers.  The  patient’s  choice  shall  be 
honored. 

In  the  United  States  District  Court  for 
the  Western  District  of  Missouri 

In  the  matter  of:  United  States  of  America, 
Plaintiff,  vs.  Health  Choice  of  Northwest 
Missouri,  Inc.,  Heartland  Health  System,  Inc., 
and  St.  Joseph  Physicians,  Inc.,  Defendants. 
[Case  No.  95-6171-CV-SJ-6.1 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedtures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h)  (“APPA”),  the 
United  States  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  September  13, 1995,  the  United 
States  filed  a  civil  antitrust  Complaint 
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alleging  that  defendant  Health  Choice  of 
Northwest  Missoiiri,  Inc.  (“Health 
Choice”),  defendant  Heartland  Health 
System,  Inc.  (“Heartland”),  and 
defendant  St.  Joseph  Physicians,  Inc. 
(“SJPI”),  with  others  not  named  as 
defendants,  entered  into  an  agreement, 
the  purpose  and  effect  of  which  was  to 
restrain  competition  unreasonably  by 
preventing  or  delaying  the  development 
of  managed  care  in  Buchanan  County, 
Missoiiri  (“Buchanan  Coimty”),  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1.  The  Complaint  seeks 
injunctive  relief  to  enjoin  continuance 
or  recmrence  of  the  violation. 

The  United  States  filed  with  the 
Complaint  a  proposed  Final  Judgment 
intended  to  settle  this  matter.  Entry  of 
the  proposed  Final  Judgment  by  the 
Court  will  terminate  this  action,  except 
that  the  Court  will  retain  jurisdiction 
over  the  matter  for  further  proceedings 
that  may  be  required  to  interpret, 
enforce,  or  modify  the  Judgment,  or  to 
punish  violations  of  any  of  its 
provisions. 

Plaintiff  and  all  defendants  have 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliemce  with  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
§  16(b)-(h)  (“APPA”),  unless  prior  to 
entry  plaintiff  has  withdrawn  its 
consent.  The  proposed  Final  Judgment 
provides  that  its  entry  does  not 
constitute  any  evidence  against,  or 
admission  by,  any  party  concerning  any 
issue  of  fact  or  law. 

The  present  proceeding  is  designed  to 
ensure  full  compliance  with  the  public 
notice  and  other  requirements  of  the 
APPA.  In  the  Stipulation  to  the 
proposed  Final  Judgment,  defendants 
have  also  agreed  to  be  boimd  by  the 
provisions  of  the  proposed  Final 
Judgment  pending  its  entry  by  the 
Court. 

n 

Practices  Giving  Rise  to  the  Alleged 
Violations 

SJPI  is  a  Missoiiri  for-profit 
corporation,  with  its  principal  place  of 
business  in  St.  Joseph,  Missouri  (“St. 
Joseph”).^  SJPI  was  incorporated  in 
April  1986  by  roughly  85  percent  of  the 
approximately  130  physicians 
practicing  or  living  in  Buchanan 
Coimty.  The  physicians  who  own  SJPI 
have  never  integrated  their  separate, 
individual  medical  practices  or  shared 
substantial  financial  risk  for  SJPI’s 


'  St.  Joseph  is  the  county  seat  of  Buchanan 
County,  which  has  a  population  of  about  72.000 
and  is  located  about  55  miles  northwest  of  Kansas 
City,  Missouri. 


failure  to  achieve  predetermined  cost 
containment  goals. 

SJPI  was  formed  primarily  to 
negotiate  collectively  about  fees  and 
other  contract  terms  with  managed  care 
plans  seeking  to  enter  Buchanan 
County.  Managed  care  is  a  type  of  health 
care  financing  and  delivery  that  seeks  to 
conteun  costs  through  using 
administrative  procedures  and  granting 
financial  incentives  to  providers  and 
patients.  Typically,  under  such  an 
approach,  individual  health  care 
providers  either  are  paid  one  set, 
predetermined  fee  for  meeting  all  or 
nearly  all  of  an  enrollee’s  health  care 
needs,  regardless  of  the  frequency  or 
severity  of  the  needed  services,  or  are 
subject  to  a  substantially  discounted  fee 
schedule  and  rigorous  utilization  review 
(i.e.,  assessment  of  the  necessity  and 
appropriateness  of  treatment). 

Beginning  almost  immediately  after  its 
incorporation,  SJPI  entered  into  fee 
negotiations  collectively  on  behalf  of  its 
physicians  with  various  managed  care 
plans  attempting  to  enter  Buch^an 
County. 

Heartland  operates  the  only  acute  care 
hospital  in  the  three-county  area  of 
Buchanan  and  Andrew  Counties, 
Missouri,  and  Doniphan  County, 

Kansas.2  On  several  occasions  before 
January  1990,  Heartland  supported 
SJPI’s  efforts  to  deal  collectively  with 
managed  care  plans  seeking  to  enter 
Buchanem  County,  and,  in  at  least  one 
instance,  represented  SJPI  in  such 
dealings.  Between  April  1986  and 
December  1989,  no  managed  care  plan 
was  able  to  obtain  a  contract  with  SJPI 
or  with  any  individual  SJPI  physician. 

In  January  1990,  SJPI  and  Heartland 
formed  Health  Choice,  a  for-profit 
Missouri  corporation,  to  provide 
managed  care  services  to  individuals  in 
Buchanan  Coimty.  Heartland  and  SJPI 
each  own  50%  of  the  common  stock  of 
Health  Choice. 

The  Health  Choice  physician  provider 
panel  consists  of  approximately  85%  of 
the  physicians  worldng  or  residing  in 
Buchanan  County,  including  nearly  all  • 
of  the  SJPI  physicians.  Heartland  is  the 
primary  provider  of  hospital  services  for 
Health  Choice. 

SJPI  and  Heartland  established, 
through  Health  Choice,  a  utilization 
review  program  and  a  fee  schedule  for 
competing  physicians  in  Buchanan 
County  and  agreed  on  several  occasions 
that  S^I  physicians  and  Heartland 


2  Heartland  also  provides  home  health  care, 
hospice,  rehabilitation,  and  other  “ancillary”  health 
care  services  in  Buchanan  County.  There  was  some 
evidence  that  Heartland  may  have  used  its  market 
power  in  inpatient  hospital  services  to  gain  a 
competitive  advantage  in  various  ancillary  health 
care  services. 


would  deal  with  managed  care  plans 
only  through  Health  Choice.  In  general, 
SJPI  and  Heartland  advised  managed 
care  plans  that  they  had  to  use  Health 
Choice’s  provider  panel,  fee  schedule, 
and  utilization  review  program.  At  no 
time,  however,  did  Heartland,  SJPI  or 
the  physicians  participating  on  the 
Health  Choice  provider  panel  share 
substantial  risk  in  connection  with  the 
achievement  by  Health  Choice  of 
predetermined  cost  containment  goals. 
Since  the  formation  of  Health  Choice, 
no  managed  care  plan  has  been  able  to 
enter  Buchanan  County  without 
contracting  with  Health  Choice,  despite 
the  efforts  of  several  plans  to  do  so. 
Because  of  the  high  percentage  of  local 
doctors  participating  in  Health  Choice, 
no  managed  care  plan  could  assemble 
an  adequate  panel  of  providers  without 
including  some  physicians  who 
participated  in  Health  Choice,®  By 
refusing  to  deal  with  managed  care 
plans  except  through  Healfb  Choice, 
Heartland  and  SJPI  physicians  were  able 
to  obtain  higher  compensation  and  a 
more  favorable  hospital  utilization 
review  program  from  managed  care 
plans  than  they  would  have  been  able 
to  obtain  independently. 

Based  on  the  facts  described  above, 
the  Complaint  alleges  that  the 
defendants  entered  into  a  contract, 
combination,  or  conspiracy  to  reduce  or 
eliminate  the  development  of  managed 
care  in  Buchanan  County  in  violation  of 
Section  1  of  the  Sherman  Act,  15  U.S.C. 
1.  The  Complaint  further  alleges  that 
this  conduct  had  the  effect  of  (1) 
unreasonably  restraining  price  and  other 
competition  among  managed  care  plans, 
(2)  unreasonably  restraining  price 
competition  among  physicians,  and  (3) 
depriving  consumers  and  third-party 
payors  of  the  benefits  of  free  and  open 
competition  in  the  purchase  of  health 
care  services  in  Buchanan  County. 

m 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
intended  to  prevent  the  continuance  or 
recurrence  of  defendants’  agreement  to 
discourage  the  development  of  managed 
care  in  Buchanan  County.  The 
overarching  goal  of  the  proposed  Final 
Judgment  is  to  enjoin  defendants  firom 
engaging  in  any  activity  that 
unreasonably  restraints  competition 
among  physicians  and  among  managed 
care  plans  in  Buchanan  County,  while 


3  Shortly  before  Health  Choice  became 
operational,  HealthNet,  a  competing  managed  care 
plan,  entered  Buchanan  County.  HealthNet 
contracted  with  several  self-insured  plans  in 
Buchanan  County  but  with  no  managed  care  plans. 


51814 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Notices 


still  permitting  defendants  to  market  a 
provider-controlled  plan.* 

A.  Scope  of  the  Proposed  Final 
Judgment 

Section  in  of  the  proposed  Final 
Judgment  provides  that  the  Final 
Judgment  shall  apply  to  defendants  and 
to  all  other  persons  (including  SJPI 
stockholders)  who  receive  actual  notice 
of  this  proposed  Final  Judgment  by 
personal  service  or  otherwise  and  then 
act  or  participate  in  concert  with  any 
defendant.  The  proposed  Final 
Judgment  applies  to  SJPI,  Health  Choice, 
Hemlland,  and  Heartlemd’s  healthcare- 
related  entities.  The  proposed  Final 
Judgment  does  not  apply  to  Heartland’s 
entities  that  do  not  provide  health  care 
services. 

B.  Prohibitions  and  Obligations 

Sections  IV  through  Vin  of  the 
proposed  Final  Judgment  contain  the 
substantive  provisions  of  the  consent 
decree.  Section  IV  applies  to  SJPI, 
Section  V  to  Health  Choice,  and  Section 
VI  to  Heartland.  Section  Vn  contains 
additional  provisions  that  apply  to 
Health  Choice  and  to  Heartland.  Section 
Vm  applies  only  to  Heartland. 

In  Sections  IV(A)  and  V(A),  SJPI  and 
Health  Choice  are  enjoined  hxim 
requiring  any  physician  to  provide 
physician  services  exclusively  through 
SJPI,  Health  Choice,  or  any  managed 
care  plan  in  which  SJPI  or  Health 
Choice  has  an  ownership  interest.  SJPI 
and  Health  Choice  are  also  barred  from 
precluding  any  physician  from 
contracting,  or  urging  any  physician  not 
to  contract,  with  any  pvu^aser  of 
physician  services. 

Sections  IV(B),  V(B),  and  VI{A) ' 
prohibit  the  sharing  of  competitively 
sensitive  information.  SJPI,  Health 
Choice,  and  Heartland  are  enjoined  from 
disclosii^  to  any  physician  any 
financial,  price,  or  similarly 
competitively  sensitive  business 
infbmaticMi  about  any  competing 
physician  or  any  cconpetitor  of 
defendants.  An  exception.permits  any 
defendant  to  disclose-such  information 
if  disclosure  is  reascmably  necessary  for 
the  operatimi  of  a  qualified  managed 
care  plan  (“QMCP” — as  defined  in  the 


*ThiB  relief  comports  with  the  Statements  of 
Enforcement  Policy  and  Analytical  Principles 
Relating  to  Health  Care^and  Antitrust  that  the  U.S. 
Department  of  Justice  and  the  Federal  Trade 
Commission  issued  jointly  on  September  27, 1994, 

4  Trade  Reg.  Rep.  (CCH)  1 13,152,  at  20,787-98,  and 
in  particular  with  the  principles  enunciated  therein 
that  a  provider  network  (1)  should  not  prevent  the 
formation  of  rival  networks;  and  (2)  may  not 
negotiate  on  behalf  of  providers,  unless  those 
providers  share  substantial  financial  risk  or  offer  a 
new  product  to  the  market  place.  Statement  8,  id. 
at  20,788-89;  Statement  9,  id.  at  20,793-94,  20,796. 


proposed  Final  Judgment  and  discussed 
below)  in  which  that  defendant  has  an 
ownership  interest,  or  if  the  information 
is  already  generally  available  to  the 
medical  community  or  the  public. 

Sections  rV(C)  and  V(C)  prohibit  fee 
setting  and  provide  that  SJPI  and  Health 
Choice,  respectively,  are  enjoined  from 
collectively  negotiating  or  setting  fees  or 
other  terms  of  reimbursement,  or 
negotiating  on  behalf  of  competing 
physicians,  imless  the  negotiating  entity 
is  a  QMCP.  However,  SJPI  and  Health 
Choice  are  permitted  to  use  a  messenger 
model  (as  defined  in  the  proposed  Final 
Judgment  and  discussed  below). 

Sections  rV(D),  V(D),  and  VI(B)  enjoin 
SJPI,  Health  Choice,  and  Heartland, 
respectively,  from  owning  an  interest  in 
any  organization  that  sets  fees  or  other 
terms  of  reimbursement,  or  negotiates 
for  competing  physicians,  unless  that 
organization  is  a  QMCP  and  it  complies 
with  Sections  IV(A)  and  (B)  (for  SJPI) 
and  Sections  V(A)  and  (B)  (for  Health 
Choice  and  Heartland).  However, 
defendants  may  own  an  interest  in  an 
organization  that  uses  a  messenger 
model,  as  discussed  below. 

Section  VI(C)  enjoins  Heartlcmd  fi’om 
agreeing  with  a  competitor  to  allocate  or 
divide  any  markets  or  set  the  price  for 
any  competing  service,  except  as  is 
reasonably  necessary  for  the  operation 
of  any  QMCP  or  legitimate  joint  venture 
in  wUch  Heartland  has  an  ownership 
interest.* 

Section  VI(D)  enjoins  Heartland  fi'om 
acqiiiring  any  family  or  general  internal 
medicine  practice  without  plaintifi’s 
prior  approval,  or  from  acquiring  any 
other  physician  practice  located  in 
Buchanan  County  without  90  days  prior 
notification. 

Section  VI(E)  enjoins  Heartland  from, 
conditioning-t^  provision  of  its 
inpatient  hospital  services  on  the 
purchase  or  use  of  Heartland’s 
utilization  review  program,  managed 
care  plan,  or  ancillary,  outpatient,  or 
physician  services,  unless  such  services 
are  intrinsically. related  to  the  provision 
of  acute  inpatient  care.  (These 
prohibitions,  however,  do  not  apply  to 
any  organization  or  any  contract  in 
which  Heartland  has  a  substantial 
financial  risk.) 

Section  VII  of  the  proposed  Final 
Judgment  contains  additional  provisions - 
with  respect  to  Health  Choice  and 
Heartland.  Section.  VII( A)  requires 
Health  Choice  to  notify  participating 


>  Statements  2  and  3  of  the  Statements  of 
Enforcement  Policy  and  Analytical  Principles 
Relating  to  Health  Care  and  Antitrust,  4  Trade  Reg. 
Rep.  (CCH)  1 13452  at  20,775-81  (1994),  discuss 
how  to  assess  whether  collateral  agreements  are 
reasonably  necessary  for  the  operation  of  a 
particular  legitimate  joint  venture. 


physicians  annually  that  they  are  free  to 
contract  separately  with  any  other 
managed  care  plan  on  any  terms,  and  to 
notify  in  writing  each  payor  with  whom 
Health  dlhoice  has  or  is  negotiating  a 
contract  that  each  of  its  participating 
physicians  is  fi«e  to  contract  separately 
with  such  payor  on  any  terms  and 
without  consultation  with  Health 
Choice. 

Under  Section  VII(B)(1),  Heartland  is 
required  to  observe  its  formal  written 
policy  relating  to  the  provision  of 
ancillary  services.  This  policy  was 
developed  by  Heartland  and  is  attached 
to  the  proposed  Final  Judgment. 
Heartland  must  under  Section  VII(B)(2) 
file  with  plaintiff  annually  on  the 
anniversary  of  the  filing  of  the 
Complaint  a  written  report  disclosing 
the  rates,  terms,  and  conditions  for 
inpatient  hospital  services  that 
Heartland  provides  to  any  managed  care 
plan  or  hospice  program,  including 
those  affiliated  with  Heartland. 

Heartland  is  required  tmder  Section 
Vn(B)(3)  to  give  plaintifi  reasonable 
access  to  its  credentialing  files  for  the 
pmpose  of  determining  if  Heartland 
misused  its  credentialing  authority, 
such  as  by  denying  hospital  privileges 
to  physicians  affiliated  with  managed 
care  plans  that  compete  with  Health 
Choice. 

Section  Vin  permits  Heeutlandto 
engage  in  certain  activities.  Under 
Se^on  Vin(A),  Heartland  may  own 
100%  of  an  organization  that  includes 
competing  physicians  on  its  provider 
panel  and  sets  fees  or  other  terms  of 
reimbursement  or  negotiates  for 
physicians,  provided  the  organization 
complies  with  Sections  V(A)  and  (B) 
and  with  the  subcontracting 
requirements  of  a  QMCP. 

Section  Vin(B)  permits  Heartland  to 
employ  or  acquire  the  practice  of  any 
physician  not  located  in  Buchanan 
County,  who  derived  less  than  20%  of 
his  or  her  practice  revenues  finm 
patients  residing  in  Buchanan  County  in 
the  year  before  employment  or 
acquisition. 

Secticm  Vni(C)  permits  Heartland  to 
employ  or  acquire  the  practice  of  any 
general  practice,  frmify  practice,  or 
internal  medicine  physician,  provided 
Heartland  actively  recruited  the 
_  ph3iaician  to  begin  offering  those 
services  in  Buchanan  County,  gave 
either  substantial  financial  support  or 
an  income  guarantee  to  such  p%sician, 
and  is  employing  the  physician  or 
acquiring.the  practice  within  two  years 
of  the  first  offering  of  those  services  by 
that  physician  in  Buchanan  County. 
Heartland  must  give  plaintiff  30  days 
notice  and  all  information  in  its 
possession  necessary  to  determine 
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whether  the  above  criteria  have  been 
met. 

Under  Section  Vin(D),  Heartland  may 
employ  or  acquire,  with  plaintiff’s 
approval,  any  physician  who  would 
cease  practicing  in  Buchanan  Coimty 
but  for  Heartland’s  employment  or 
acquisition. 

Section  IX  of  the  proposed  Final 
Judgment  describes  the  circmnstances 
under  which  defendants  may  seek  a 
modification  of  the  proposed  Final 
Judgment.  It  provides  that  any 
defendant  may  move  for  a  modification 
of  the  proposed  Final  Judgment,  and 
plaintiff  will  reasonably  consider  an 
appropriate  modification,  in  the  event 
that  any  of  the  provisions  of  the 
proposed  Final  Judgment  proves 
impracticable  or  in  the  event  of  a 
significant  change  in  law  or  fact. 

Section  X  of  the  proposed  Final 
Judgment  requires  the  defendants  to 
implement  a  judgment  compliance 
program.  Section  X(A)  requires  that 
within  60  days  of  entry  of  the  Final 
Judgment,  defendants  must  provide  a 
copy  of  the  proposed  Final  Judgment 
and  the  Competitive  Impact  Statement 
to  certain  officers  emd  all  directors. 
Sections  X  (B)  and  (C)  require 
defendants  to  provide  a  copy  of  the 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  to 
persons  who  assiune  those  positions  in 
the  future  and  to  brief  such  persons 
annually  on  the  meaning  and 
requirements  of  the  proposed  Final 
Judgment  and  the  antitrust  laws, 
including  penalties  for  violating  them. 
Section  X(D)  requires  defendants  to 
maintain  records  of  such  persons’ 
writteU'certifications  indicating  that 
they  (1)  have  read,  imderstand,  and 
agree  to  abide  by  the  terms  of  the 
proposed  Final  Judgment,  (2) 
understand  that  their  noncompliance 
with  the  proposed  Final  Judgment  may 
result  in  conviction  for  criminal 
contempt  of  court,  and  imprisonment, 
and/or  fine,  and  (3)  have  reported  any 
violation  of  the  proposed  Final 
Judgment  of  which  they  are  aware  to 
coimsel  for  defendants.  Section  X(E) 
requires  defendants  to  maintain  for 
inspection  by  plaintiff  a  record  of 
recipients  to  whom  the  proposed  Final 
Judgment,  and  Competitive  Impact 
Statement  have  been  distributed  and 
from  whom  annual  written  certifications 
regarding  the  proposed  Final  Judgment 
have  been  received. 

The  proposed  Final  Judgment  also 
contains  provisions  in  Section  XI 
requiring  defendants  to  certify  their 
compliance  with  specified  obligations  of 
Section  FV  through  X  of  the  proposed 
Final  Judgment.  Section  XII  of  the 
proposed  Final  Judgment  sets  forth  a 


series  of  measm^s  by  which  the  plaintiff 
may  have  access  to  information  needed 
to  determine  or  secure  defendants’ 
comphance  with  the  proposed  Final 
Judgment.  Section  XIII  provides  that 
each  defendant  must  notify  plaintiff  of 
any  proposed  change  in  corporate 
structure  at  least  30  days  before  that 
change  to  the  extent  the  change  may 
affect  comphance  obUgations  arising  out 
of  the  proposed  Final  Judgment. 

Finally,  Section  XV  states  that  the 
decree  expires  five  years  fi'om  the  date 
of  entry,  except  that  plaintiff  during  that 
five  year  period  may,  in  its  sole 
discretion,  after  consultation  with 
defendants,  extend  for  an  additional  five 
years  all  provisions  of  the  decree  except 
the  provisions  of  Section  VI(D),  that 
portion  of  the  Final  Judgment  dealing 
with  Heartland’s  acquisition  of 
physician  practices. 

C.  Effect  of  the  Proposed  Final  Judgment 
on  Competition 

1.  The  Prohibitions  on  Setting  emd 
Negotiating  Fees  and  Other  Contract 
Terms 

The  prohibitions  on  setting  and 
negotiating  fees  and  other  contract  terms 
set  forth  in  Sections  IV  (C)  and  (D),  V 
(C)  and  (D),  and  VI(B)  provide 
defendants  with  essentially  two  options 
for  complying  with  the  proposed  Final 
Judgment.^  First,  Health  Choice  may 
change  its  manner  of  operation  and  no 
longer  set  or  negotiate  fees  on  behalf  of 
competing  physicians,  for  example  by 
using  a  “messenger  model,”  a  term 
defined  in  the  proposed  Final  Judgment. 
Second,  Health  Choice  may  restructure 
its  ownership  and  provider  panels  to 
become  a  QMCP.^ 

Cxurently,  SJPI  owns  50%  of  Health 
Choice  and  includes  eunong  its 
shareholders  competing  physicians  who 
do  not  share  substantial  financial  risk. 

In  addition,  Heartland,  which  owns  the 
other  50%  of  Health  Choice,  employs 
physicians  who  compete  with  the  SJPI 
physicians  and  other  physicians  on  the 
Health  Choice  provider -panel.  The  SJPI 
and  Heartland  physicians  on  the 
provider  panel  also  do  not  share 
financial  risk.  The  proposed  Final 
Judgment  prevents  Health  Choice,  under 
its  present  structine,  from  continuing  to 
set  or  negotiate  fees  or  other  terms  of 


*For  convenience,  this  Statement  discusses 
Health  Choice’s  options.  However,  the  same  options 
are  available  to  SJPI  and  Heartland,  should  they 
choose  to  utilize  them. 

’’  Of  course.  Health  Choice  could  simply  cease 
operations  and  dissolve.  Defendants  have  indicated, 
however,  that  they  will  not  pursue  that  approach. 

In  any  event,  the  Judgment’s  prohibitions  on  setting 
and  negotiating  fees  and  other  contract  terms  (as 
well  as  a  number  of  other  prohibitionsj  apply  to  any 
organization  in  which  the  defendants  own  an 
interest,  not  just  to  Health  Choice. 


reimbursement  collectively  on  behalf  of 
these  competing  physicians.  (Section 
V{C).)  ®  Such  conduct  would  constitute 
naked  price  fixing.  Arizona  v.  Maricopa 
County  Medical  Soc’y,  457  U.S.  332, 
356-57  (1982). 

The  proposed  Final  Judgment  does 
not,  however,  prohibit  Health  Choice  as 
presently  structtured  from  engaging  in 
activities  that  are  not  anticompetitive.® 
In  particular,  while  the  proposed 
Judgment  enjoins  Health  Choice  from 
engaging  in  price  fixing  or  similar 
anticompetitive  conduct,  it  permits 
Health  Choice  to  use  an  agent  or  third 
party  to  facilitate  the  transfer  of 
information  between  individual 
physicians  and  purchasers  of  physician 
services.  Appropriately  designed  and 
administered,  such  messenger  models 
rarely  present  substantial  competitive 
concerns  and  indeed  have  the  potential 
to  reduce  the  transition  costs  of 
negotiations  between  health  plans  and 
niunerous  physicians. 

The  proposed  Final  Judgment  makes 
clear  that  the  critical  featiire  of  a 
properly  devised  and  operated 
messenger  model  is  that  individual 
providers  make  their  own  separate 
decisions  about  whether  to  accept  or 
reject  a  piux:haser’s  proposal, 
independent  of  other  physicians’ 
decisions  and  without  any  influence  by 
the  messenger.  (Section  11(F).)  The 
messenger  may  not,  under  the  proposed 
Judgment,  coordinate  individual 
providers’  responses  to  a  particular 
proposal,  disseminate  to  physicians  the 
messenger’s  or  other  physicians’  views 
or  intentions  concerning  the  proposal, 
act  as  an  agent  for  collective  negotiation 
and  agreement,  or  otherwise  serve  to 
facilitate  collusive  behavior,  The 


‘Similarly,  Section  IV(CJ  prevents  SJPI  from 
setting  or  negotiating  fees  and  other  contract  terms 
for  just  SJPI  physicians,  and  Sections  (V(DJ  and 
VI(B)  prevent  physicians  and  Heartland  horn 
engaging  in  such  conduct  through  their  ownership 
of  Health  Choice. 

‘For  example,  nothing  in  the  proposed  Final 
Judgment  prevents  Health  Choice  bom  continuing 
to  offer  billing,  utilization  management,  and  third 
party  administrator  services,  provided  it  does  not 
violate  the  Judgment’s  prohibitions,  in  Sections  V 
(A)  and  (BJ,  on  exclusivity  and  the  collection  and 
dissemination  of  competitively  sensitive 
information. 

“For  example,  it  would  be'a  violation  of  the 
proposed  Final  Judgment  if  the  messenger  selected 
a  fee  for  a  particular  procedure  from  a  range  of  fees 
previously  authorized  by  the  individual  physician, 
or  if  the  messenger  were  to  convey  collective  price 
offers  from  physicians  to  purchasers  or  negotiate 
collective  agreements  with  purchasers  on  behalf  of 
physicians.  This  would  be  so  even  if  individual 
physicians  were  given  the  opportunity  to  “opt  out’’ 
of  any  agreement.  In  each  instance,  it  would  really 
be  the  messenger,  not  the  individual  physician, 
who  would  be  making  the  critical  decision,  and  the 
purchaser  would  be  faced  with  the  prospect  of  a 
collective  response. 
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proper  role  of  the  messenger  is  simply 
to  facilitate  the  transfer  of  information 
between  pvuchasers  of  physician 
services  and  individual  physicians  or 
physician  group  practices  and  not  to 
coordinate  or  otherwise  influence  the 
physicians  decision-making  process. 

If,  on  the  other  hand,  Health  Choice 
wants  to  negotiate  on  behalf  of 
competing  physicians,  it  must 
restructure  itself  to  meet  the 
requirements  of  a  QMCP  as  set  forth  in 
the  proposed  Final  Judgment.  To 
comply,  (1)  the  owners  of  members  of 
Health  Choice  (to  the  extent  they 
compete  with  other  owners  or  members 
or  compete  with  physicians  on  Health 
Choice’s  provider  panels)  must  share 
substantial  financial  risk,  and  comprise 
no  more  than  30%  of  the  physicians  in 
any  relevant  market;  and  (2)  to  the 
extent  Health  Choice  has  a  provider 
panel  that  exceeds  30%  of  the 
physicians  in  any  relevant  market,  there 
must  be  a  divergence  of  economic 
interest  between  the  Health  Choice 
owners  and  the  subcontracting 
physicians,  such  that  the  owners  have 
the  incentive  to  bargain  down  the  fees 
of  the  subcontracting  physicians. 
(Section  n(I)(2).)  As  explained  below, 
the  requirements  of  a  QMCP  are 
necessary  to  avoid  the  creation  of  a 
physician  cartel  while  at  the  same  time 
allowing  payors  access  to  such  panel. 

The  financial  risk-sharing 
requirement  of  a  QMCP  ensines  that  the 
physician  owners  in  the  venture  share  a 
clear  economic  incentive  to  achieve 
substantial  cost  savings  and  provide 
better  services  at  lower  prices  to 
consumers.  This  requirement  is 
applicable  to  all  provider-controlled 
orgemizations  since  without  this 
requirement  a  network  of  competing 
providers  would  have  both  the  incentive 
and  the  ability  to  increase  prices  for 
health  care  services. 

The  requirement  that  a  QMCP  not 
include  more  than  30%  of  the  local 
physicians  in  certain  instances  is 
designed  to  ensure  that  there  are 
available  sufficient  remaining 
physicians  in  the  market  with  the 
incentive  to  contract  vdth  competing 
managed  care  plans  or  to  form  their  own 
plans.  This  limitation  is  particularly 
critical  in  this  case  in  view  of  the 
defendants’  prior  conduct  in  forming 


For  example,  the  messenger  may  convey  to  a 
physician  objective  or  empirical  information  about 
proposed  contract  terms,  convey  to  a  purchaser  any 
individual  physician’s  acceptance  or  rejection  of  a 
contract  o%r,  canvass  member  physicians  for  the 
rates  at  which  each  would  be  willing  to  contract 
even  before  a  purchaser’s  offer  is  made,  and  charge 
a  reasonable,  non-discriminatory  fee  for  messenger 
services,  provided  the  messenger  otherwise  acts 
consistently  with  the  proposed  Final  Judgment 


negotiating  groups  with  up  to  85%  of 
the  local  physicians. 

Many  employers  and  payors  in  the  St. 
Joseph  area  indicated  that  they  may 
want  managed  care  products  with  all  or 
many  of  the  physicians  in  St.  Joseph  on 
the  provider  panel.  The  QMCP’s 
subcontracting  requirements  are 
designed  to  let  Health  Choice  (or  any 
other  QMCP)  offer  a  large  physician 
panel,  but  with  restrictions  to  avoid  the 
risk  of  competitive  harm.  To  offer 
panels  above  30%,  Health  Choice  must 
operate  with  the  same  incentives  as  a 
nonprovider-controlled  plan. 

Specifically,  the  owners  of  Health 
Choice  must  bear  significant  financial 
risk  for  the  payments  to,  and  utilization 
practices  of,  the  panel  physicians.  These 
requirements  prevent  Hedth  Choice 
from  using  the  subcontracts  as  a 
mechanism  for  increasing  fees  for 
physician  services. 

Consequently,  the  proposed  Final 
Judgment  permits  a  QMCP  to 
subcontract  with  any  number  of 
physicians  in  a  market  provided  three 
important  safeguards  are  met.  Under 
Section  n(I)(2)  of  the  proposed  Final 
Judgment,  the  subcontracting  physician 
panel  may  exceed  the  30%  lisdtation 
only  if  (1)  there  is  a  sufficient 
divergence  of  economic  interest 
between  those  subcontracting 
physicians  and  the  owners  such  that  the 
owners  have  the  incentive  to  bargain 
down  the  fees  of  the  subcontracting 
physicians,  (2)  the  organization  does  not 
directly  pass  through  to  the  payor 
substantial  liability  for  making 
payments  to  the  subcontracting 
physicians,  and  (3)  the  organization 
does  not  compensate  those 
subcontracting  physicians  in  a  manner 
that  substantially  replicates  ownership. 

Health  Choice  would  meet  the 
subcontracting  requirements  if,  for 
example.  Health  Choice  were 
compensated  on  a  capitated,  per  diem, 
or  a  diagnostic  related  group  basis  and, 
in  turn,  reimbursed  su^ontracting 
physicians  piusuant  to  a  fee  schedule. 

In  such  a  situation,  an  increase  in  the 
fee  schedule  to  subcontracting 
physicians  during  the  term  of  the  Health 
Choice  contract  with  the  particular 
payor  would  not  be  directly  passed 
through  to  the  payor  and,  instead, 
would  be  borne  by  Health  Choice  itself. 
This  would  provide  a  substantial 
incentive  for  Health  Choice  to  bargain 
down  its  fees  to  the  subcontracting 
physicians. 

On  the  other  hand,  the  subcontracting 
requirements  would  not  be  met  if  a 
Health  Choice  contract  with  a  payor 
were  structured  so  that  significant 
changes  in  the  payments  by  Health 
Choice  to  its  p%siciems  directly  affected 


pa5mients  fi’om  the  payor  to  Health 
Choice,  or  if  the  payor  directly  bears  the 
risk  for  paying  the  panel  physicians  or 
pays  the  panel  physicians  pursuant  to  a 
fee-for-service  schedule.  The 
requirements  would  also  not  be  satisfied 
if  contracts  between  Health  Choice  and 
the  subcontracting  physicians  provided 
that  payments  to  the  physicians 
depended  on,  or  varied  in  response  to, 
the  terms  and  conditions  of  Health 
Choice’s  contracts  with  payors.'^  ^jjy  of 
these  scenarios  would  permit  Health 
Choice  to  pass  through  to  payors,  rather 
than  bear,  the  risk  that  its  provider 
pemel  will  charge  fees  that  are  too  high 
or  deliver  services  ineffectively. 

2.  Prohibition  on  Exclusivity 

Sections  rV(A),  V(A),  and  VI(B)  of  the 
proposed  Final  Judgment  enjoin 
defendants  from  requiring  physicians  to 
deal  exclusively  with  their  managed 
care  plans  or  urging  physicians  not  to 
contract  with  offier  payors.  Health 
choice  is  also  required  to  inform  both  its 
providers  and  payors  with  which  it  has 
or  is  negotiating  contracts,  that  each 
provider  is  free  to  contract  separately 
with  any  managed  care  plan  on  any 
terms.  (Section  Vn(A)  (1)  and  (2).)  These 
provisions  will  encourage  the 
development  of  competing  managed 
care  plans  in  the  St.  Joseph  area  by 
ensiuing  that  physicians  remain  to 
decide  indi\’idudly  whether,  and  on 
what  terms,  to  participate  in  any 
managed  care  plan. 

3.  Physician  Acquisitions 

Section  VI(D)  of  the  proposed  Final 
Judgment  enjoins  Heartland  firom 
acquiring  additional  family  practice  and 
genend  internal  medicine  p^sician 
practices  in  Buchanan  Cmmty  without 
plaintiffs  prior  written  approval,  and 
from  acquiring  any  other  active 
physician  practice  in  Buchanan  County 
without  90  days’  prior  notification.^^ 


Nothing  in  the  proposed  Final  Judgment 
prohibits  Health  Choice  or  any  other  QMCP,  from 
entering  into  arrangements  that  shift  risk  to 
providers  so  long  as  those  provisions  are  consistent 
with  the  criteria  for  a  QMC3*  set  forth  in  Section  n(I) 
of  the  Judgment. 

Similarly,  Health  Choice  would  fail  the 
ownership  replication  restriction  of  Section  11(1)  of 
the  proposed  Final  Judgment  if,  for  example,  the 
owners  paid  themselves  a  dividend  and  then, 
through  declaration  of  a  bonus,  paid  the  same  or 
similar  amount  to  the  subcontracting  physicians. 
The  same  would  be  true  if  the  owners  otherwise 
structured  dividends,  bonuses,  and  incentive 
payments  in  such  a  way  that  ensures  that 
subcontracting  and  owning  physicians  receive 
equal  overall  compensation. 

'‘*By  letter  dated  June  8, 1995,  firom  Chie{,of  Staff, 
Antitrust  Division,  Lawrence  R.  Fullerton,  to 
counsel  for  Heartland,  Thomas  P.  Watkins,  Esq., 
plaintiff  has  indicated  to  Heartland  that  it  does  not 
intend  to  challenge  the  acquisition  of  Internal 
Medicine  Associates  of  St.  Joseph,  a  three-physician 
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These  provisions  will  prevent  Heartland 
from  obtaining  such  physician 
concentration  that  would  permit  it  to 
raise  prices  for  physician  services  above 
competitive  levels  or  otherwise  thwart 
the  ability  of  competing  managed  care 
plans  to  enter  and  compete  effectively 
in  St.  Joseph.15 

4.  Other  Substantive  Provisions 

Sections  rV(B),  V(B),  and  VI(A)  of  the 
proposed  Final  Judgment  enjoin  the 
disclosure  to  any  physician  of  any 
financial  or  competitively  sensitive 
business  information  about  any 
competing  physician  or  competitor  of 
defendants.  These  provisions  will 
ensure  that  defendants  do  not  exchange 
information  that  could  lead  to  price 
fixing  or  other  anticompetitive  harm. 

Section  VII(B)(3)  provides  plaintiff 
access  to  Heartland’s  credentialing  files 
to  ensure  that  Heartland  does  not  abuse 
its  credentialing  authority  by  denying 
privileges  to  or  otherwise  disciplining 
physicians  who  participate  in  a 
competing  managed  care  plan. 

Similarly,  Section  VII(B)(1)  requires 
Heartland  to  abide  by  its  formal  written 
referral  policy  regeirding  ancillary 
services  to  ensure  that  Heartland  will 
not  abuse  its  control  over  inpatient 
hospital  services  to  reduce  or  eliminate 
competition  among  providers  of 
ancillary  services  in  St.  Joseph. 

Section  VI(E)  enjoins  Heartland  from 
requiring  managed  care  plans  to  use 
other  Heartland  services  such  as  its 
utilization  review  program  or  managed 
care  plan  in  order  to  obtain  inpatient 
hospital  services.  This  Section  will 
permit  managed  care  plans  to  use  their 
own  physician  panels,  utilization 
review,  and  fee  schedule,  thereby 
fostering  the  development  of  truly 
competitive  health  care  delivery 
systems  in  St.  Joseph. 

Section  VII(B)(2)  requires  Heartland  to 
file  annually  with  plaintiff  a  report  of 
the  rates,  terms,  and  conditions  for 
inpatient  hospital  services  that 
Heartland  provides  any  managed  care 
plan  or  hospice  program.  This  will 
assist  plaintiff  in  assessing  whether 
Heartland  has  abused  its  power  in  the 
inpatient  hospital  market. 


practice  group  providing  general  internal  medicine 
services  in  St.  Joseph.  (See  Attachment.) 

IS  The  proposed  Final  Judgment  permits 
Heartland  to  employ  or  acquire  other  physician 
practices  where  the  employment  or  acquisition 
would  not  result  in  a  substantial  lessening  of 
comfwtition  in  the  St.  Joseph  area  either  because  (1) 
the  physician  derived  only  limited  revenues  from 
patients  in  Buchanan  County,  (2)  Heartland  actively 
recruited  the  physician  to  the  St.  Joseph  area,  or  (3) 
the  physician  would  exit  the  market  but  for 
Heartlwd’s  employment  or  acquisition.  (Section 
Vm  (B).  (C)  and  (d).) 


Finally,  Section  XI(C)  requires  any 
defendant  owning  an  interest  in  a 
QMCP  that  includes  any  single 
physician  practice  group  comprising 
more  than  30%  of  the  physicians  in  any 
relevant  market  to  notify  plaintiff  if  the 
practice  group  acquires  additional 
physicians.  This  will  ensure  that  the 
United  States  knows  of  any  such 
acquisition  and  can  evaluate  its 
potential  anticompetitive  effects. 

5.  Conclusion 

The  Department  of  Justice  believes 
that  the  proposed  Final  Judgment 
contains  adequate  provisions  to  prevent 
further  violations  of  the  type  upon 
which  the  Complaint  is  based  and  to 
remedy  the  effects  of  the  alleged 
conspiracy.  The  proposed  Final 
Judgment’s  injimctions  will  restore  the 
benefits  of  free  and  open  competition  in 
St.  Joseph  and  will  provide  consumers 
with  a  border  selection  of  competitive 
health  care  plans. 

IV 

Alternatives  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  on  the 
merits  of  the  case.  In  the  view  of  the 
Department  of  Justice,  such  a  trial 
would  involve  substantial  costs  to  both 
the  United  States  and  defendants  and  is 
not  warranted  because  the  proposed 
Final  Judgment  provides  all  of  the  relief 
necessary  to  remedy  the  violations  of 
the  Sherman  Act  alleged  in  the 
Complaint. 

V 

Remedies  Available  to  Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  a  reasonable  attorney’s 
fee.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
in  the  bringing  of  such  actions.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  lawsuits 
that  may  be  brought  against  one  or  more 
defendants  in  this  matter. 

VI 

Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

As  provided  by  Sections  2  (b)  and  (d) 
of  the  APPA,  15  U.S.C.  16  (b)  and  (d), 
any  person  believing  that  the  proposed 
Final  Judgment  should  be  modified  may 
submit  written  comments  to  Gail  Kuish, 


(Dhief;  Professions  &  Intellectual 
Property  Section/Health  Care  Task 
Force;  Department  of  Justice;  Antitrust 
Division;  600  E  Street,  N.W.;  Room 
9300;  Washington,  D.C.  20530,  within 
the  60-day  period  provided  by  the  Act. 
Comments  received,  and  the 
CJovemment’s  responses  to  them,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  All  comments  will 
be  given  due  consideration  by  the 
Department  of  Justice,  which  remains 
fi^e,  piusuant  to  Paragraph  2  of  the 
Stipulation,  to  withdraw  its  consent  to 
the  proposed  Final  judgment  at  any  time 
before  its  entry,  if  the  Department 
should  determine  that  some 
modification  of  the  Fined  Judgment  is 
necessary  for  the  pubUc  interest. 
Moreover,  the  proposed  Final  Judgment 
provides  in  section  XIV  that  the  Court 
will  retain  jurisdiction  over  this  action, 
and  that  the  parties  may  apply  to  the 
Court  for  such  orders  as  may  be 
necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  proposed  Final 
Judgment. 

vn 

Determinative  Documents 

No  materials  and  documents  of  the 
type  described  in  Section  2(b)  of  the 
APPA,  15  U.S.C.  16(b),  were  considered 
in  formulating  the  proposed  Final 
Judgment.  Consequently,  none  are  filed 
herewith. 

Dated:  September  13, 1995. 

Respectfully  submitted, 

Edward  D.  Eliasberg,  Jr., 

John  B.  Amett,  Sr., 

Dando  B.  Cellini, 

Mark  J.  Botti, 

Gregory  S.  Asciolla, 

Attorneys,  Antitrust  Division,  U.S.  Dept,  of 
Justice,  600  E  Street,  N.  W.,  Room  9420, 
Washington,  D.C.  20530,  (202)  307-0808. 

[FR  Doc.  95-24365  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  information  Coiiection 
Request  Submitted  for  Pubiic 
Comment  and  Recommendations; 
Census  of  Fatai  Occupationai  injuries 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
progreun  to  provide  the  general  public 
and  Federal  agencies  with  an 
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opportvinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  imderstood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the  Bureau 
of  I^bor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  "Census  of  Fatal 
Occupational  Injuries.” 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  address  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  4, 

1995. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz,  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue  N.E.,  Washington  D.C.  20212. 

For  further  information  contact  Ms. 

Kurz  on  202-606-7628  (this  is  not  a  toll 
free  niunber). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

BLS  was  delegated  responsibility  by 
the  Secretary  of  Labor  for  implementing 
Section  24(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970.  This  section 
states  that  "the  Secretary  shall  compile 
acounte  statistics  on  work  injiiries  and 
illnesses  which  shall  include  all 
disabling,  serious,  or  significant  injuries 
and  illnesses.  *  *  *”  Prior  to  the 
implementation  of  the  Census  of  Fatal 
Occupational  Inquries  (CFOI),  BLS 
generated  estimates  of  occupational 
fatalities  for  private  sector  employers 
from  a  sample  survey  of  about  280,000 
establishments.  Studies  showed  that 
occupational  fatalities  were 
underreported  in  those  estimates  as  well 
as  those  compiled  by  regulatory,  vital 
statistics,  and  workers’  compensation 
systems.  Estimates  varied  widely 
between  3,000  and  i0,000  annually.  In 
addition,  information  needed  to  develop 
prevention  strategies  was  often  missing 
fit)m  these  earlier  systems. 

In  the  late  1980s,  the  National 
Academy  of  Sciences  study.  Counting 
Injuries  and  Illnesses  in  the  Workplace, 
and  the  report.  Keystone  National  Policy 
Dialogue  on  Work-Related  Illness  and 
Injury  Recordkeeping,  emphasized  the 
need  for  BLS  to  compile  a  complete 
roster  of  work-related  fatalities  because 
of  concern  over  the  accuracy  of  using  a 
sample  survey  to  estimate  the  incidence 


of  occupational  fatalities.  These  studies 
also  recommended  the  use  of  all 
available  data  sources  to  compile 
detailed  information  for  fatality 
prevention  efforts.  BLS  tested  the 
feasibility  of  collecting  fatality  data  in 
this  manner  in  1989  and  1990.  The 
resulting  CFOI  was  implemented  in  32 
States  in  1991.  National  data  covering 
all  50  States  and  the  District  of 
Colvunbia  were  compiled  and  published 
for  1992-1994,  approximately  eight 
months  after  each  calendar  year. 

The  CFOI  compiles  comprehensive, 
accurate,  and  timely  information  on 
work-injury  fatalities  needed  to  develop 
effective  prevention  strategies.  The 
system  collects  information  concerning 
the  incident,  demographic  information 
on  the  deceased,  and  characteristics  of 
the  employer. 

Data  are  used  to: 

— ^Develop  employee  safety  training 
programs; 

— ^Develop  and  assess  the  effectiveness 
of  safety  standards; 

— Conduct  research  for  developing 
prevention  strategies;  and 
— Compare  fatalities  between  States. 

In  addition.  States  use  the  data  to 
publish  State  reports,  to  identify  State- 
specific  hazards,  to  allocate  resources 
for  promoting  safety  in  the  workplace, 
and  to  evaluate  the  quality  of  work  life 
in  the  States. 

n.  Current  Actions 

In  1994,  more  than  6,500  workers  lost 
their  lives  as  a  result  of  injuries  received 
on  the  job.  This  official,  systematic, 
verifiable  count  mutes  controversy  over 
the  various  covmts  from  different 
sources.  The  CFOI  count  has  been 
adopted  by  the  National  Safety  Coimcil 
and  other  organizations  as  the  sole 
source  of  a  comprehensive  count  of  fatal 
work  injuries  for  the  United  States.  If 
this  information  were  not  collected,  the 
confusion  over  the  number  of,  and 
patterns  in,  fatal  occupational  injuries 
would  continue,  thus  hampering 
prevention  efforts.  By  providing  timely 
occupational  fatality  data,  the  CFOI 
program  provides  safety  and  health 
managers  the  information  necessary  to 
respond  to  emerging  workplace  hazards. 

In  1994,  BLS  Washington  staff 
responded  to  over  2,000  requests  for 
CFOI  data  from  various  organizations. 
(This  figure  excludes  requests  received 
by  the  States  for  State-specific  data.) 

The  CFOI  research  file,  made  available 
to  safety  and  health  groups,  is  being 
used  by  30  organizations  to  conduct 
studies  on  specific  topics  such  as 
protective  equipment  use,  forklift 
injuries,  tractor-trailer  tipovers, 
powerline  electrocutions,  homicides. 


construction  industry  falls,  highway 
construction  fatalities,  and  logging  and 
forestry  fatalities.  (A  ciurent  list  of 
research  articles  and  reports  that 
include  CFOI  data  can  be  foimd  in  BLS 
Report  891,  dated  June  1995,  Appendix 
F.  Copies  of  this  report  are  available 
upon  request.) 

Type  of  Review:  Extension. 

Agency:  Bureau  of  Labor  statistics. 

Title:  Census  of  Fatal  Occupational 
Injuries. 

OMB  Number:  1220-0133. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  2,665. 

Estimated  Time  Per  Response:  11 
Minutes. 

Total  Burden  Hours:  5,000  Hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
ICR;  thefy  also  will  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C.,  this  26th  day 
of  September,  1995. 

Peter  T.  Spolarich, 

Chief,  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 

(FR  Doc.  95-24503  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  4«ie-24-M 


NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Meeting 

AGENCY:  National  Bankruptcy  Review 
Commission. 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATES:  October  20, 1995;  10 
a.m.  to  6  p.m. 

PLACE:  Thurgood  Marshall  Building, 
Federal  Judicial  Center,  Education 
Center/ Auditorium,  One  Columbus 
Circle,  N.E.,  Washington,  D.C.  20002. 
The  public  should  enter  through  the 
South  Lobby  entrance  of  the  Thurgood 
Marshall  Building. 

STATUS:  The  meeting  will  be  open  to  the 
public  but  a  part  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  open  to  the  public:  This  will 
be  the  first  meeting  for  the  NBRC  and 
will  be  the  organizational  meeting  for 
the  Commission.  The  matters  to 
discussed  will  cover  organizational 
matters  for  the  NBRC  and  will  focus  on 
a  discussion  of  an  initial  work  plan  for 
the  life  of  the  NBRC  in  accordance  with 
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its  statutory  duties.  The  open  portion  of 
the  meeting  will  cover  ethical  and 
administrative  requirements  of  the 
NBRC  Members  and  staff;  budget;  future 
meetings  and  public  hezurings;  a  work 
plan  for  the  NBRC;  and,  other  NBRC 
business. 

Portions  closed  to  the  public:  The 
portion  of  the  meeting  closed  to  the 
public,  for  approximately  one  hour  from 
10:00  a.m.  until  11:00  a.m.,  will  cover 
internal  personnel  matters.  > 

Authority:  The  meeting  will  be  the  first 
meeting  for  the  National  Bankruptcy  Review 
Commission  (NBRC),  a  commission 
composed  of  nine  members  appointed  by  the 
President,  the  President  pro  tempore  of  &e 
Senate,  the  Speaker  of  the  House  of 
Representatives,  the  Minority  Leader  of  the 
Senate,  the  Minority  Leader  of  the  House  of 
Representatives,  and  the  Chief  Justice  of  the 
United  States.  Ihe  NBRC  was  established  by 
Pub.  L.  103-394  (Title  VI).  The  duties  of  the 
Commission  are  to  investigate  and  study 
issues  and  problems  relating  to  the 
“Bankruptcy  Code”;  to  evaluate  the 
advisability  of  proposals  and  current 
arrangements  with  respect  to  bankruptcy;  to 
solicit  divergent  views  of  all  parties 
concerned  with  the  operation  of  the 
bankruptcy  system;  and,  to  prepare  and 
submit  to  Congress,  the  Chief  Justice  and  the 
President  a  report  with  the  findings  and 
conclusions  of  the  NBRC,  together  with  its 
reconunendations  for  legislative  or 
administrative  action  as  the  NBRC  considers 
appropriate. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATION:  Contact  Jarilyn  Dupont  or 
Carmelita  Pratt  at  the  National 
Bankruptcy  Review  Commission,  c/o 
Administrative  Office  of  the  U.S.  Courts, 
One  Columbus  Circle,  N.E.,  Suite  4-170, 
Washington,  D.C.,  (202)  273-1813, 
Jarilyn  Dupont, 

Executive  Director/General  Counsel. 

(FR  Doc.  95-24483  Filed  10-2-95;  8:45  am) 
BiLUNQ  CODE  6820-36-0 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
International  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  teleconference  of  the 
International  Advisory  Panel  (US  Host 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  take  place  on 
October  23, 1995  firom  12  p.m.  to  2  p.m. 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
application  evaluation,  imder  the 
National  Foundation  on  the  Arts  and  the 


Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agraicy  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22, 1995,  this  session  will  be  closed  to 
the  public  piursuant  to  subsections 
(c)(4),  (6)  and  9(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  September  26, 1995. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  95-24592  Filed  10-2-95;  8:45  am) 
BUJJNQ  CODE  4537-01-M 


National  Endowment  for  the  Arts; 
President’s  Committee  on  the  Arts  and 
the  Humanities:  Meeting  XXXIV 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  President’s 
Committee  on  the  Arts  and  the 
Humanities  will  be  held  on  October  18, 
1995  from  9  a.m.  to  12  p.m.  This 
meeting  will  be  held  in  Room  M-09,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  and 
will  feature  a  discussion  of  the 
Committee’s  forthcoming  Report  to  the 
President  and  an  update  on  the  status  of 
staff  research  for  this  report.  The 
Committee  will  also  consider  the  impact 
of  recent  budget  cuts  on  the  federal 
cultural  agencies. 

The  President’s  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation’s  cultural 
institutions  and  to  promote  public  ' 
understanding  of  the  arts  and  the 
humanities. 

If,  in  the  coiu^  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Simshine  Act,  5 
U.S.C.  552b. 

Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited  in  meeting  rooms  and 
it  is  suggested  that  individuals  wishing 
to  attend  notify  the  staff  of  the 


President’s  Committee  in  advance  at 
(202)  682-5409  or  write  to  the 
Conunittee  at  1100  Pennsylvania 
Avenue,  NW,  Suite  526,  Washington, 
DC  20506. 

Dated:  September  26, 1995. 

Yvonne  M.  Sabine, 

Director,  Council  S' Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  95-24591  Filed  10-2-95;  8:45  am) 
BILUNQ  cool  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  August 
24, 1995,  the  National  Science 
Foimdation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
September  25, 1995  to  the  following 
applicants: 

Carol  M.  Vleck  and  Theresa  Bucher,  Permit 
#96-001 

Diana  W.  Freckman,  Permit  #96-002 
Wayne  Z.  Trivelpiece,  Permit  #965-003 
Donald  B.  Siniff,  Permits  #96-004  and  #96- 
005 

Colin  Harris,  Permit  #96-006 
Arthur  L.  DeVries,  Permits  #96-007  and  #96- 
008 

Brenda  Hall  and  Geoige  Denton,  Permit  #96- 
009 

Ronald  G.  Koger,  Permits  #96-010,  #96-012, 
and  #96-018 

Donald  T.  Manahan,  Permit  #96-011 
James  A.  Raymond,  Permit  #96-014 
Gerald  L.  Kooyman,  Permit  #96-015 
Warwick  E.  Vincent,  Permit  #96-016 
John  Splettstoesser,  Permit  #96-019 
Bruce  D.  Marsh,  Permit  #96-020 
Nadene  G.  Kennedy, 

Permit  Office. 

[FR  Doc.  95-24505  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  7SSfr-01-M 
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ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  imder  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Cuimingham  or  D.  Kristen 
Larsen,  Permit  Office,  Office  of  Polar 
Programs,  Rm.  755,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arhngton,  VA  22230. 

SUPPLEMENTARY  INFORMATION:  On  May 
30, 1995,  and  June  29, 1995,  the 
National  Science  Foundation  published 
a  notice  in  the  Federal  Register  of  waste 
management  permit  applications 
received.  Permits  were  issued  on 
September  7, 1995  to  the  following 
applicants. 

Adventure  Network  International  (ANI), 
Permit  #96WM2-ANI 
Skip  Novak,  Permit  #96WM3-PELAGIC 
Robert  S.  Cunningham, 

NEPA  Compliance  Manager,  Office  of  Polar 
Programs,  National  Science  Foundation. 

(FR  Doc.  95-24506  Filed  10-2-95;  8:45  am] 
BILLING  CODE  7S56-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Perry  Nuclear  Power 
Plant,  Unit  No.  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  several 
exemptions  from  the  requirements  of  10 
CFR  Part  50,  Appendix  J  to  the 
Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Ehiquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  and  Toledo  Edison  Company 
(the  licensees),  for  operation  of  the  Perry 
Nuclear  Power  Plant,  Unit  1,  located  in 
Lake  County,  Ohio. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 
The  proposed  action  would  grant 
exemptions  from  the  requirements  of 
Sections  III.A.5(b)(2),  III.B.3,  III.C.3, 
m.A.l(d),  ffl.D.l(a),  and  III.D.3  of 
Appendix  J  to  10  CFR  Part  50.  Section 
III.A.5(b)(2)  requires  that  the  measured 
leakage  for  the  containment  integrated 
leak  rate  test  (Lam)  be  less  than  75%  of 
the  maximum  allowable  leakage  rate 


(0.75  La).  The  proposed  exemption 
would  permit  separate  treatinent  of 
main  steam  isolation  valve  leakage  from 
the  containment  integrated  leak  rate 
tests. 

Sections  III.B.3  and  III.C.3  require  that 
the  combined  leakage  of  valves  and 
penetrations  subject  to  Type  B  and  C 
local  leak  rate  testing  be  less  than  0.6 
times  the  maximum  allowable  leakage 
rate  (0.6  L*).  The  proposed  exemption 
would  permit  separate  treatment  of 
main  steam  isolation  valve  leakage  from 
local  leak  rate  testing. 

Section  III. A.  1(d)  requires  that  all 
fluid  systems  that  would  be  open  to 
containment  following  post-accident 
conditions,  be  vented  and  drained  prior 
to  conducting  the  containment 
integrated  le^  rate  test.  The  proposed 
exemption  would  permit  separate 
treatment  of  the  main  steam  line 
penetrations  and  would  not  require 
them  to  be  vented  and  drained  prior  to 
conducting  containment  integrated  leak 
rate  tests. 

Section  in.D.l.(a)  requires  that  a  set  of 
three  Type  A  tests  be  performed  at 
approximately  equal  intervals  during 
each  10-year  service  period  and  that  the 
third  test  of  each  set  be  conducted  when 
the  plant  is  shut  down  for  the  10-year 
plant  inservice  inspection  (ISI).  The 
proposed  exemption  would  permit 
performance  of  the  third  Type  A  test  at 
times  other  than  when  the  plant  is  shut 
down  for  the  10-year  plant  ISI. 

Section  III.D.3  requires  that  Type  C 
tests  shall  be  performed  during  each 
reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years. 
The  proposed  exemption  would  allow 
the  licensee  to  perform  the  required 
Type  C  tests  while  the  plant  is  at  power. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
exemption  dated  October  21, 1994. 

The  Need  for  the  Proposed  Action 

Assumptions  used  in  both  the  Perry 
FSAR  and  Standard  Review  Plan  15.6.5, 
Appendix  D,  “Radiological 
Consequences  of  a  Elesign  Basis  Loss-of- 
Coolant  Accident,”  for  computing  the 
total  radiological  consequences  from  a 
hypothetical  loss-of-coolemt  accident 
(LOG A),  include  separate  contributions 
for  the  containment  leak  rate  and  the 
main  steam  line  isolation  valve  leak 
rate.  The  value  for  the  maximum 
allowable  containment  leak  rate.  La,  of 
0.2%/day,  was  established  based  on 
separate  accounting  for  the  main  steam 
line  isolation  valve  leak  rate.  The 
proposed  exemption  from  Section 
III.A.5  (b)(2)  is  needed  to  allow  separate 
treatment  of  main  steam  line  isolation 
valve  leakage  from  the  containment 
integrated  leak  rate. 


Sections  III.B.3  and  III.C.3  of 
Appendix  J  state  that  the  combined 
leakage  from  all  valves  and  penetrations 
subject  to  Type  B  and  C  local  leak  rate 
testing  shall  be  less  than  0.6  L.. 

However,  separate  leakage  limits  have 
been  established  for  the  main  steam 
isolation  valves  at  Perry.  An  exemption 
from  Sections  III.B.3  and  III.C.3  is 
needed  to  allow  separate  treatment  of 
main  steam  isolation  valve  leakage  from 
local  leak  rate  testing. 

Section  III. A.  1(d)  requires  that  those 
systems  that  would  be  exposed  to  the 
containment  atmosphere  following  a 
design  basis  LOCA,  be  vented  and 
drained  prior  to  conducting  the 
containment  integrated  leak  rate  test. 
However,  the  main  steam  piping 
between  the  inboard  and  outboard 
isolation  valves  at  Perry  are  filled  with 
water  during  the  containment  integrated 
leak  rate  tests.  This  practice  ensures  that 
any  leakage  through  the  isolation  valves 
will  not  contribute  to  the  overall 
containment  test  results.  An  exemption 
from  Section  III.A.l(d)  is  needed  to 
allow  this  alternative  practice. 

The  proposed  exemption  from  10  CFR 
Part,  Appendix  J,  Section  III.D.l(a),  is 
needed  to  avoid  unnecessary  restraints 
in  outage  scheduling.  The  licensee 
proposed  to  perform  the  three  Type  A 
tests  at  approximately  equal  intervals 
within  each  10-year  period,  with  the 
third  test  of  each  set  conducted  as  close 
as  practical  to  the  end  of  the  10-year 
period.  However,  there  would  be  no 
required  connection  between  the 
Appendix  J  10-year  interval  and  the  ISI 
10-year  interval. 

Section  III.D.3  of  Appendix  J  to  10 
CFR  part  50  states  that  Type  C  tests 
shall  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years.  The 
proposed  exemption  is  needed  to  allow 
the  option  to  perform  Type  C  testing  at 
power. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  exemption  would  not 
significantly  increase  the  probability  or 
amount  of  expected  primary 
containment  leeikage,  and  that 
containment  integrity  would  thus  be 
maintained. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
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significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
edfect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  “Final  Environmental 
Statement  related  to  the  operation  of  the 
Perry  Nucleeir  Power  Plant,  Units  1  and 
2,”  dated  August  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  13, 1995,  the  staff 
consulted  with  the  Ohio  state- official, 
Lawrence  Grove,  of  the  Ohio  Emergency 
Management  Agency,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  state  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  October  21, 1994,  which  is 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  E)C,  and  at  the  local 
pubhc  dociunent  room  located  at  the 
Perry  Public  Library,  3753  Main  Street, 
Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  September  1995. 


For  The  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins,  Sr., 

Project  Manager,  Project  Directorate  m-3. 
Division  of  Reactor  Injects  lU/W,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  95-24553  Filed  10-2-95;  8:45  am) 
BILUNQ  CODE  7S90-01-P 


Advisory  Committee  on  Reactor 
Safeguards  Ad  Hoc  Subcommittee 
Meeting  on  Watts  Bar,  Notice  of 
Meeting 

'The  ACRS  Ad  Hoc  Subcommittee  on 
Watts  Bar  will  hold  a  meeting  on 
November  1, 1995,  Room  T-2B3, 11'545 
Rockville  Pike,  Rockville,  Maryland. 

The  meeting  will  be  open  to  public 
attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  November  1, 1995 — 8:30 
a.m.  Until  5  p.m. 

The  Subcommittee  will  discuss  the 
status  of  the  issues  associated  with  the 
operating  license  review  of  the  Watts 
Ben  Nuclear  Plant  Unit  1,  including 
outstanding  licensing  issues,  plant 
design  changes  made  since  1982,  and 
the  resolution  of  the  identified  quality 
assurance  weaknesses.  The  piupose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concmrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  N^C  staff 
and  the  Teimessee  Valley  Authority, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 


Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Noel  Dudley, 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
in^vidual  one  to  two  working  days 
prior  to  the  meeting  to  be  advised  of  tmy 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occrirred. 

Dated;  September  26, 1995. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Brcmcb. 

[FR  Doc.  95-24544  Filed  10-2-95:  8:45  am] 
BILUNQ  CODE  7S90-01-M 


[Docket  No.  50-440] 

Cleveland  Electric  Illuminating  and 
Toledo  Edison  Company,  et  al.;  Notice 
of  Transfer  of  Ownership  of  Perry 
Nuclear  Power  Plant 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval 
under  Title  10  of  the  Code  of  Federal 
Regulations  (CFR),  Section  50.80  of  the 
transfer  of  19.91  percent  of  the 
ownership  of  the  Perry  Nuclear  Power 
Plant  (PNPP)  from  the  Toledo  Edison 
Company  (TE)  to  a  company  restilting 
from  the  merger  of  TE  and  The 
Cleveland  Electric  Illiuninating 
Company  (CEI).  Toledo  Edison  will 
transfer  all  of  its  interest  in  the 
ownership  of  PNPP  as  described  in 
License  No.  NPF-58  to  such  company. 
The  Centerior  Service  Company  (CSC) 
and  CEI  are  authorized  to  act  as  agents 
for  Duquesne  Light  Company,  Ohio 
Edison  Company,  Peimsylvania  Power 
Company  and  the  Toledo  Edison 
Company  and  have  exclusive 
responsibility  and  control  over  the 
physical  construction,  operation  and 
meuntenance  of  the  PNPP.  Toledo 
Edison  Company,  CSC,  and  CEI  are 
wholly-owned  subsidiaries  of  the 
Centerior  Energy  Corporation.  By  letter 
dated  June  2, 1994,  as  supplemented  by 
letters  of  July  29, 1994,  November  10, 

1994,  April  24, 1995,  and  September  20, 

1995,  CEI  informed  the  Commission  that 
the  shares  of  TE,  owned  by  Centerior 
Energy  Corporation,  will  be  converted 
into  new  shares  of  CEI  and  then  all  CEI 
shares  will  be  converted  into  shares  of 
the  merged  company. 

Pursuant  to  10  CFR  50.80  the 
Commission  may  approve  the  transfer  of 
a  license,  after  notice  to  interested 
persons,  upon  the  Commission’s 
determination  that  the  holder  of  the 
license  following  the  transfer  of  control 
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is  qualified  to  hold  the  license  and  the 
transfer  of  the  control  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations  and  orders  of  the 
Commission.  CEI  has  requested  consent 
under  10  CFR  50.80  to  transfer  of  the 
license  effectuated  by  the  change  in 
control  of  such  ownership  interest  in 
the  PNPP. 

For  further  details  with  respect  to  this 
action,  see  the  Jime  2, 1994  letter,  and 
supplemental  letters  dated  July  29, 

1994,  November  10, 1994,  April  24, 

1995,  and  September  20, 1995,  which 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  docvunent  room  located  at  the 
Perry  Public  Library,  3753  Main  Street, 
Perry,  Ohio  44081. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  September  1995. 

For  the  Nuclear  Regulatory  Commission. 

Gail  H.  Marcus, 

Director,  Project  Directorate  HIS,  Division 
of  Reactor  Projects — IWIV,  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  95-24554  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  759(M)1-P 


[Docket  No.  50-346] 

Toledo  Edison  Company,  Notice  of 
Transfer  of  License  for  Davis-Besse 
Nuclear  Power  Station 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(Commission)  is  considering  approval, 
tmder  Title  10  of  the  Code  of  Federal 
Regulations  (CFR),  Section  50.80,  of  the 
trtuisfer  of  License  No.  NPF-3  for  the 
Davis-Besse  Nuclear  Power  Station 
(DBNPS),  Unit  No.  1.  Currently,  DBNPS 
is  owned  by  Toledo  Edison  Company 
(TE),  The  Cleveland  Electric 
Illuminating  Company,  and  Centerior 
Service  Company  (CSC).  Under  license 
NPF-3,  TE  and  CSC,  acting  as  agents 
and  representatives  of  the  owners,  have 
the  exclusive  responsibility  and  control 
over  the  physical  construction, 
operation  and  maintenance  of  the 
DBNPS.  As  a  result  of  the  merger,  a 
transfer  will  be  made  of  48.62  percent 
of  DBNPS  owned  by  TE  to  the  company 
resulting  from  the  merger  of  TE  into  CEI. 
After  approval  of  the  merger  by  all 
regulatory  agencies,  CSC  and  the 
merged  company,  acting  as  agents  and 
representatives  of  the  owners,  will  have 
the  exclusive  responsibility  and  control 
over  the  physical  construction, 
operation  and  maintenance  of  the 
DBNPS.  TE,  CSC,  and  CEI  are  wholly- 
owned  subsidiaries  of  the  Centerior 
Energy  Corporation.  By  letter  dated  June 


6, 1994,  as  supplemented  by  letters  of 
July  20, 1994,  November  11, 1994,  April 
12, 1995,  and  September  19, 1995,  TE 
informed  the  Commission  that  the 
shares  of  TE,  owned  by  Centerior  Energy 
Corporation,  will  be  converted  into  new 
shares  of  CEI  and  then  all  CEI  sheires 
will  be  converted  into  shares  of  the 
merged  company. 

Pursuant  to  10  CFR  50.80  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons,  upon  the 
Commission’s  determinution  that  the 
holder  of  the  license  following  the 
transfer  of  control  is  qualified  to  hold 
the  license  and  the  transfer  of  the 
control  is  otherwise  consistent  with 
applicable  provisions  of  law,  regulations 
and  orders  of  the  Commission.  TE  has 
requested  consent  under  10  CFR  50.80 
to  transfer  of  the  license  effectuated  by 
the  change  in  control  of  such  ownership 
interest  in  the  Davis-Besse  Nuclear 
Power  Station,  Unit  No.  1. 

For  further  details  with  respect  to  this 
action,  see  the  June  6, 1994  letter,  and 
supplemental  letters  dated  July  20, 

1994,  November  11, 1994,  April  12, 

1995,  aqd  September  19, 1995,  which 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  docvunent  room  located  at  the 
University  of  Toledo,  William  Carlson 
Libreuy,  Government  Documents 
Collection,  2801  West  Bancroft  Avenue, 
Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  September  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gail  H.  Marcus, 

Director,  Project  Directorate  IIIS,  Division 
of  Reactor  Projects — IWIV,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-24555  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  7590-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Renewal  of  Treatment  on  Government 
Procurement  of  Products  From 
Countries  Designated  Under  the 
Caribbean  Basin  Economy  Recovery 
Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Renewal  of  preferential 
treatment  extended  to  CBI  beneficiaries 
under  section  1-201  of  Executive  Order 
12260  of  December  31, 1980. 

SUMMARY:  Under  the  authority  delegated 
to  me  by  the  President  in  section  1-201 
of  Executive  Order  12260  of  December 


31, 1980, 1  hereby  direct  that  products 
of  countries  and  territories,  listed  below, 
designated  by  the  President  as 
beneficiaries  imder  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C.  2701 
et  seq.),  shall  continue  to  be  treated  as 
eligible  products  for  purposes  of  section 
1-101  of  Executive  Order  12260  imtil 
September  30, 1996.  Such  treatment 
shall  not  apply  to  products  originating 
in  these  coimtries  that  are  excluded 
from  duty  free  treatment  under  19 
U.S.C.  2703(b).  Eligibility  for 
preferential  treatment  shall  continue  to 
be  conditioned  on  the  beneficiary 
retaining  its  status  as  such  under  the 
Caribbean  Basin  Economic  Recovery 
Act.  Subsequent  renewal  of  this 
treatment  beyond  September  30, 1996, 
will  be  subject  to  progress  made  by 
individual  beneficiaries  in  initiating  and 
pursuing  negotiations  to  accede  to  the 
WTO  Government  Procurement 
Agreement. 

DATES:  This  renewal  is  effective  on 
September  30, 1995. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C.  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Linscott,  Director  of  Government 
Procurement,  (202)  395-3063,  or  Sean 
Murphy,  Director  of  Caribbean  and 
Central  American  Affairs. 

Michael  Kantor, 

United  States  Trade  Representative. 

[FR  Doc.  95-24542  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  3190-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92—463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursday,  October  26 
Thursday,  October  30 
Thursday,  November  16 
Thursday,  November  30 
Thursday,  December  14 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
five  representatives  from  labor  imions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
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Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee’s  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  estabhshing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determinaticm  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Feder^  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9KH).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes 
for  the  Office  of  Personnel  Management, 
the  President,  and  Congress'a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee’s  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee’s 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee’s  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559  1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  September  18, 1995. 

Anthony  F.  Ingrassia, 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

[PR  Doc.  95-24514  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  e32S-01-M 


The  National  Partnership  Council 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  announces  the  next 
meeting  of  the  National  Partnership 
Coimcil  (the  Council).  Notice  of  this 
meeting  is  required  under  the  Federal 
Advisory  Committee  Act. 

TIME  AND  PLACE:  The  Council  will  meet 
October  11, 1995,  at  1  p.m.,  in  the  OPM 
Conference  Center,  Room  1350, 
Theodore  Roosevelt  Building,  1900  E 
Street,  NW.,  Washington,  DC  20415- 
0001.  The  conference  center  is  located 
in  the  first  floor. 

TYPE  OF  MEETING:  This  meeting  will  be 
open  to  the  pubhc.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  at  the 
number  shown  below  to  obtenn 
appropriate  accommodations. 

POINT  OF  CONTACT:  Douglas  K.  Walker, 
National  PartnOTship  Council,  Executive 
Secretariat,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
5315,  Washington,  DC  20415-0001, 
(202) 606-1000. 

SUPPLEMENTARY  INFORMATION:  The 
Coimcil  will  receive  reports  on  and 
discuss  activities  contained  in  the 
strategic  action  plan  for  1995  that  was 
adopted  at  the  January  10, 1995, 
meeting. 

Public  Participation: 

We  invite  interested  persons  and 
organizations  to  submit  written 
comments.  Mail  or  deliver  your 
comments  to  Mr.  Douglas  K.  Walker  at 
the  address  shown  above.  Written 
comments  should  be  received  by 
October  6,  in  order  to  be  considered  at 
the  October  11,  meeting. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

[FR  Doc.  95-24515  Filed  10-2-95;  8:45  am] 
BILLING  CODE  S325-01-M 


POSTAL  RATE  COMMISSION 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  ^hedule 
Under  39  U.S.C.  §  404(b)(5) 

[Order  No.  1082;  Docket  No.  A95-22] 

Issued  September  28, 1995. 

In  the  Matter  of:  Lynch,  Maryland  21646 
(Patricia  Helwick,  Petitioner). 

Docket  Number:  A95— 22. 

Name  of  Affected  Post  Office:  Lynch, 
Maryland  21646. 

Name(s)  of  Petitioner(s):  Patricia 
Helwick. 

Type  of  Determination:  Closing. 

Date  Of  Filing  of  Appeal  Papers: 
September  25, 1995. 


Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  with  129  days  from  the  date 
this  appeal  was  filed  (39  U.S.C. 

§  404(b)(5)).  In  the  interest  of 
expedition,  in  light  of  the  120-day 
decision  schedule,  the  Commisnon  may 
request  the  Postal  Service  to  submit 
memoranda  of  law  on  any  appropriate 
issue.  If  requested^  such  memoranda 
will  be  due  20  days  from  the  issuance 
of  the  request  and  the  Postal  Service 
shall  serve  a  copy  of  its  memoranda  on 
the  petitioners.  The  Postal  Service  may 
incorporate  by  reference  in  its  Iniefs  or 
motions,  any  arguments  presented  in 
memoranda  it  previously  filed  in  this 
docket.  If  necessary,  the  Commission 
also  may  ask  petitioners  or  the  Postal 
Service  for  more  inform^on. 

The  Commission  orders: 

•(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  October  10, 
1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission 
Cyril  J.  Pittack, 

Acting  Secretary. 

Appendix 

September  25, 1995  Filing  of  Appeal  letter 
September  28, 1995  Commission  Notice 
and  Order  of  Filing  of  Appeal 
October  20, 1995  Last  day  of  filing  of 
petitions  to  intervene  [see  39  C.F.R. 

§  3001.111(b)] 

October  30, 1995  Petitioner’s  Participant 
Statement  or  Initial  Brief  [see  39  C.F.R. 
3001.115  fa)  and  (b)] 

November  20, 1995  Postal  Service’s 
Answering  Brief  [see  39  C.F.R. 

§  3001.115(c)] 

December  4, 1995  Petitioner’s  Reply  Brief 
should  Petitioner  choose  to  file  one  [see 
39  C.F.R.  §  3001.115(d)] 
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December  11, 1995  Deadline  for  motions  by 
any  party  requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  Isee  39  CF.R. 
§3001.116) 

January  23, 1996  Expiration  of  the 
CommissicHi’s  120-day  decisional 
schedule  [see  39  C.F.R.  §  404(b)(5)l 

[FR  Doc.  95-24578  Filed  10-2-95;  8l45  am] 

BILLING  CODE  7710-FfMII 


[Docket  No.  A95-21;  Order  No.  1081] 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5) 

Issued  September  27, 1995. 

Before  Commissioners:  Edward  J.  Gleiman, 
Chairman;  W.H.  “Trey”  LeBlanc  III,  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

In  the  matter  of:  Macon,  Virginia  23101 
(Gloria  Buren,  Petitioner). 

Docket  Number:  A95-21. 

Name  of  Affected  Post  Office:  Macon, 
Virginia  23101. 

Name(s)  of  Petitioner(s):  Gloria  Buren. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
September  22, 1995. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  [39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)]. 

After  the  Postal  Service  files  the  • 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service’s  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
•requires  that  the  Commission  issue  its 
decision  within  120  days  brom  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  orders: 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  October  6, 1995. 


(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 

Cyril  J.  Pittack, 

Acting  Secretary. 

Appendix 

September  22, 1995  Filing  of  Appeal  letter 
September  27, 1995  Commission  Notice 
and  Order  of  Filing  of  Appeal 
October  17, 1995  Last  day  of  filing  of 
petitions  to  intervene  [see  39  C.F.R. 
§3001 .111(b)] 

October  27, 1995  Petitioner’s  Participant 
Statement  or  Initial  Brief  (see  39  C.F.R. 

§  3001.115(a)  and(b)] 

November  16, 1995  Postal  Service’s 
Answering  Brief  [see  39  C.F.R. 

§  3001.1 15(c)l 

December  1, 1995  Petitioner’s  Reply  Brief 
should  Petitioner  choose  to  file  one  [see 
39  CF.R.  §  3001.115(d)l 
December  8, 1995  Deadline  for  motions  by 
any  party  requesting  oral  argument.  The 
Commission  will  schedule  ora)  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CF.R. 
§3001.116] 

January  20, 1996  Expiration  of  the 
Commission’s  120-day  decisional 
schedule  [see  39  U.S.C.  404(b)(5)] 

[FR  Doc.  95-24477  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  7710-FW-P 


PRESIDENTIAL  ADVISORY 
COMMITTEE  ON  GULF  WAR 
VETERANS’  ILLNESSES 

Meeting 

AGENCY:  Presidential  Advisory 
Committee  on  Gulf  War  Veterans’ 
Illnesses. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act,  this 
notice  is  hereby  given  to  announce  an 
open  meeting  concerning  the 
Presidential  Advisory  Committee  on 
Gulf  War  Veterans’  Illnesses. 

Tentative  Agenda 

Wednesday,  October  18.  1995 
9:00  a.m.  Call  to  order  and  opening  remarks 
9:10  a.m.  Followup  on  clinical  issues  panel 
meeting 

10:30  a.m.  Break 

10:45  a.m.  Briefing  on  Department  of 

Defense  Persian  Gulf  Investigative  Team 
and  declassification  efforts 
12:15  p.m.  Lunch 

1:30  p.m.  Briefings  on  outreach  initiatives 
4:30  p.m.  Meeting  recessed 

Thursday,  October  19, 1995 

8:30  a.m.  Public  comment 
10:00  a.m.  Break 

10:15  a.m.  Briefings  on  research  issues 


11:45  p.m.  Lunch 

12:45  p.m.  Briefings  on  research  issues 
2:00  p.m.  Discussion  of  strategy  for  review 
of  implementation  of  recommend^ions 
from  past  reports 
2:30  p.m.  Meeting  adjourns 

A  final  agenda  will  be  available  at  the 
meeting. 

Place:  Hyatt  Arlington  (Rosslyn),  1325 
Wilson  Boulevard,  Arlington,  VA  22209. 

For  Further  information  contact:  Dr.  Lois 
M.  Joellenbeck,  Presidential  Advisory 
Conunittee  on  Gulf  War  Veterans’  Illnesses, 
1411  K  Street,  N.W.,  suite  1000,  Washington, 
D.C  20005,  telephone  202-761-0066,  fax: 
202-761-0310. 

Public  Participation:  Members  of  the 
public  who  wish  to  present  oral  statements 
during  the  panel  meeting  should  contact  the 
Advisory  Committee  at  the  address  or 
telephone  number  listed  above  at  least  five 
business  days  prior  to  the  meeting.  This 
panel  has  a  particular  interest  in  hearing 
about  the  experiences  of  veterans  of  the 
Persian  Gulf  War  with  the  DoD  and  VA 
clinical  systems.  Reasonable  provisions  will 
be  made  to  include  presentations  on  the 
agenda,  and  requests  horn  individuals  who 
have  not  yet  had  an  opportunity  to  address 
the  Advisory  Committee  will  take  priority. 
The  panel  C^air  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Any  member  of 
the  public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee  will 
be  permitted  to  do  so  at  any  time. 

Supplementary  information:  The  President 
established  the  I^sidential  Advisory 
Committee  on  Gulf  War  Veterans’  Illnesses 
by  Executive  Order  12961,  May  26, 1995.  The 
piupose  of  this  committee  is  to  review  and 
provide  recommendations  on  the  full  range 
of  government  activities  associated  with  Gulf 
War  veterans’  illnesses.  The  committee 
reports  to  the  President  through  the  Secretary 
of  Defense,  Secretary  of  Health  and  Human 
Services,  and  the  Secretary  of  Veterans 
Affairs.  The  committee  members  are 
individuals  with  expertise  relevant  to  the 
functions  of  the  committee,  and  are 
appointed  by  the  President  from  non-Federal 
sectors. 

Dated:  September  28, 1995. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  95-24575  Filed  10-2-95;  8:45  am] 
BILLING  CODE  5000-04-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  the  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Michael  E. 

Bartell,  (202)  942-8800 
Upon  Written  Request.  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549 
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Approval;  Proposed  amendments  to: 

Rule  17j-l.  File  No.  270-239; 

Rule  204-2,  File  No.  270-215; 

Form  N-IA,  File  No.  270-21; 

Form  N-2,  File  No.  270-21; 

Form  N-3,  File  No.  270-281; 

Form  N-5,  File  No.  270-172; 

Form  N-8B-2,  File  No.  270-186; 

Form  S-6,  File  No.'270-181. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seg.),.the  Securities 
and  Exchange  Commission 
(“CcHnmission*’)  has  sulnnitted  for  OMB ' 
approval  proposed  amendments  to  the 
following  rules  and  forms: 

The  proposed  amendments  to  Rule 
17)-1  under  the  Investment  Company 
Act  wovdd  enhance  fund  oversight  of 
personal  investment  activities  by 
requiring  the  management  of  each  Rule 
17)-1  organization  to  provide  the 
appropriate  fund’s  board  of  directors 
with  an  annual  report  describing  issues 
that  have  arisen  imder  the 
organization’s  code  of  ethics. 
Additionally,  the  proposed  amendments 
would  require  certain  affiliated  persons 
of  Rule  17j-l  organization  (“access 
persons’’)  to  provide  the  organization 
with  information  about  all  securities 
held  by  the  access  persons  at  the  time 
they  broome  access  persons.  The 
proposed  amendments  also  would 
require  access  persons  to  provide 
certain  additional  information  on  the 
quarterly  reports  that  they  must  provide 
to  Rule  17)-1  organizations  under  the 
current  version  of  the  rule.  It  is 
estimated  that  4,040  funds,  640 
investment  advisers  and  230  principal 
rmderwriters  would  incur  10  burden 
hours  to  comply  with  the  rule,  as 
proposed  to  be  amended. 

Rule  204-2  sets  forth  requirements  for 
keeping,  maintaining  and  preserving 
specified  books  and  records  by 
registered  investment  advisers, 
including  requirements  for  maintaining 
records  of  securities  transactions 
engaged  in  by  advisers  and  their 
representatives.  The  proposed 
amendments  would  expand  the  list  of 
securities  exempt  from  these  ' 
recordkeeping  requirements,  thereby 
reducing  the  reporting  and 
recordkeeping  burden  on  advisers  and 
their  representatives.  It  is  estimated  that 
the  proposed  amendments  to  rule  204- 
2  would  reduce  the  burden  of 
compliance  with  the  rule  so  that  it 
would  take  each  of  the  22,000  registered 
investment  advisers  235.47  hours 
annually  to  comply  with  the  rule. 

The  registration  forms  are  used  by 
funds  to  register  their  securities.  The 
information  in  these  forms  is  publicly 
available.  Proposed  amendments  to  the 


registration  forms  woiild  require  funds 
to  disclose  whether  or  not  their 
persoimel  may  invest  in  securities, 
including  secvuities  purchased  or  held 
by  the  funds.  Additionally,  the 
proposed  amendments  to  these 
registration  forms  would  require  funds 
to  file  with  the  Conunission  the  codes 
of  ethics  applicable  to  the  funds  as 
exhibits  to  their  registration  statements. 

It  is  estimated  that  the  burden  of 
complying  with  the  r^stration  forme,  if 
amended  as  proposed,  would  be 
1,065.27  hduis  for  Form  N-IA,  1,634.42 
hours  for  Form  N-2i  518.85  hovirs  for 
Form  N-3,  352  hours  for  Form  N-5, 
1,628  hours  for  Form  N-8B-2,  and  35.2 
hours  for  Form  S-6.  Although  Form  S- 
6  is  not  being  proposed  to  be  amended, 
the  burden  of  complying  with  that  form 
would  change  as  a  result  of  the 
proposed  amendments  to  Form  N-8B-2 
because  registrants  complying  with 
Form  S-6  must  refer  to  items  in  Form 
N-8B-2. 

General  comments  and  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  SEC  rules  and  forms 
shoiild  be  directed  to  Michael  E.  Bartell, 
Associate  Executive  Director,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W,  Washington,  D.C.  20549, 
and  to  the  Clearance  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Paperwork  Reduction  Act  munbers 
3235-0224  (Rule  17H)>  3235-0278 
(Rule  204-2),  3235-0307  (Form  N-IA), 
3235-0026  (Form  N-2),  3235-0316 
(Form  N-3),  3235-0169)  (Form  N-5), 
3235-0186  (Form  N-8B-2),  and  3235- 
0184  (Form  S-6),  Office  of  Management 
and  Budget,  Room  3228,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  September  12, 1995. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  95-24486  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-36283;  File  No.  SR-Amex- 
95-26] 

Self-Regulatory  Organizationa; 
American  StocIrExchange,  Inc;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
to  Amendment  Nos.  1, 3  and  4  to  a 
Proposed  Rule  Change  by  the<. 
American  Stock  Exchange,  Inc.. 
Relating  to  the  Listing  of  Options  on 
the  Morgan  Stanley  High  Technology 
35  Index 

September  26, 1995. 

I.  Introducticm 

On  June  29, 1995,  the  American  Stock 
Exchange,  Inc.  (“Amex’  or  “Exchange’’) 
submitted  to  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C’Act”) '  and  Rule  19b-4  thereimder,*  a 
proposed  rule  change  to  provide  for  the 
listing  and  trading  of  index  options  on 
the  Morgan  Stanley  High  Technology  35 
Index  (“Tech  35  Index”  or  “Index”). 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on  July 
13, 1995.3  No  comment  letters  were 
received  on  the  proposed  rule  change. 
The  Exchange  subsequently  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  August  10, 1995,^ 

>  IS  U.S.C  78s(b)(l)  (1988). 

» 17  OTt  240.19b-4  (1994). 

*  See  Securities  Exchange  Act  Release  No.  35944 
Ouly  7, 1995),  80  FR  37500. 

^In  Amendment  No.  1,  the  Exchange  proposed: 
(1)  that  if  a  determination  is  made  to  increase  the 
number  of  components  in  the  Index  to  more  than 
46  or  decrease  the  number  to  less  than  24,  the 
Exchange  will  obtain  Commission  approval 
pursuant  to  Section  19(b)  of  the  Act  prior  to  making 
such  a  change;  (2)  that  all  securities  placed  on  a 
Replacement  List  (as  defined  herein)  provided  to 
the  Exchange  must  have  a  share  price  of  at  least 
$7.50  at  the  time  the  list  is  provided  to  the 
Exchange  and  also  at  the  time  a  replacement 
security  chosen  horn  a  Replacement  List  is 
announced  as  an  addition  to  the  Index;  (3)  that  the 
Exchange  will  be  required,  after  each  quarterly 
review,  to  replace  component  securities  that  foil  to 
meet  the  maintenance  criteria  discussed  herein;  (4) 
that  if  a  component  remains  in  the  Index  following 
a  merger  or  consolidation,  the  number  of  shares  of 
that  security  in  the  Index  will  be  adjusted,  if 
necessary,  to  the  nearest  whole  share,  to  maintain 
the  component’s  relative  weight  in  the  Index;  (5) 
the  Exchange  will  review  on  a  quarterly  basis, 
whether  the  component  securities  continue  to  n»et 
the  required  options  eligibility  standards  discussed 
herein;  and  (6)  to  maintain  the  Index  so  that  if  at 
any  time  between  annual  rebalancings  the  top  five 
component  securities,  by  weight,  account  for  more 
than  one-third  of  the  weight  of  the  Index,  the  Amex 
will  rebalance  the  Index  after  the  close  oi  trading 
on  Expiration  Friday  (as  defined  herein)  in  the  next 
month  in  the  March  cycle.  See  Letter  horn  Claire 
McGrath,  Managing  Director  and  Special  Counsel, 
Derivative  Securities,  Amex,  to  Michael  Walinskas, 
Branch  Chief,  Office  of  Market  Supervision 
(“OMS”),  Division  of  Market  Regulation 
(“Division”),  Commission,  dated  August  10. 1995 
(“Amendment  No.  1”). 
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Amendment  No.  2  on  August  15, 1995,® 
Amendment  No.  3  on  September  6, 
1995,®  and  Amendment  No.  4  on 
September  19, 1995.^  This  order 
approves  the  Exchange’s  proposal,  as 
amended. 

n.  Description  of  Proposal 

A.  General 

The  Amex  proposes  to  trade  options 
on  the  Tech  35  Index,  a  new  sto^  index 
developed  by  Morgan  Stanley  &  Co. 
Incorporated  (“Morgan  Stanley’’)  based 
on  technology  stocks  that  are  traded  on 
the  Amex,  the  New  York  Stock 
Exchange,  Inc.  (“NYSE”),  or  are 
National  Market  securities  traded 
through  Nasdaq.  In  addition,  the  Amex 
proposes  to  amend  Amex  Rule  902C(d) 
to  include  the  Tec  35  Index  in  the 
disclaimer  provisions  of  that  rule.®  The 
Amex  also  proposes  to  list  long-term 
options  on  the  Index  having  up  to  36 
months  to  expiration.  In  lieu  of  such 
long-term  options  on  the  full  value  of 
the  Index,  the  Amex  may  instead  list 
long-term  options  based  on  one-tenth  of 
the  value  of  the  Tech  35  Index,  These 
long-term  options  on  either  the  full  or 
reduced  value  of  the  Index  are  referred 


’  Amendment  No.  2  was  subsequently  supeiseded 
by  Amendment  No.  3.  See  Amendment  No.  3,  infra 
note  6. 

^In  Amendment  No.  3,  the  Amex  provided  that: 

(1)  the  Exchange  will  replace  component  securities 
in  the  Index  that,  at  the  time  of  any  quarterly 
review,  have  failed  to  maintain  a  share  price  of 
$5.00  or  greater  for  a  majority  of  business  days 
during  the  three  months  prior  to  such  quarterly 
review;  and  (2)  the  Exchange  will  publicly 
disseminate  each  Replacement  List  as  soon  as 
practicable  following  receipt  horn  Morgan  Stanley. 
In  Amendment  No.  3  the  ^change  also  clarified 
that  options  on  the  Index  will  be  listed  on  the 
March  cycle.  See  Letter  from  Claire  McGrath, 
Managing  Director  and  Special  Counsel,  Derivative 
Securities,  Amex,  to  Michael  Walinskas,  Branch 
Chief,  QMS,  Division,  Commission,  dated 
September  6, 1995  (“Amendment  No.  3”). 

^In  Amendment  No.  4,  the  Amex  provided  that; 
(1)  the  Exchange  will  in  its  initial  Information 
Circular  describing  the  trading  of  options  on  the 
High  Tech  35  Index  advise  its  membership  that  a 
list  of  securities  from  which  the  Exchange  will 
choose  replacements  for  the  Index  will  ^  publicly 
available  each  quarter  for  their  review,  and  that  the 
Exchange  will  issue  an  Information  Circular  each 
quarter  setting  forth  the  updated  replacement  list; 
and  (2)  each  security  included  on  the  replacement 
list  will  meet  the  initial  criteria  for  components  in 
the  Index  and  each  security  chosen  from  that  list 
as  a  replacement  will  continue  to  meet  those 
criteria  at  the  time  of  its  inclusion  in  the  Index.  See 
letter  from  Claire  McGrath,  Managing  Director  and 
Special  Counsel,  Derivative  Securities,  Amex,  to 
Michael  Walinskas,  Branch  Chief,  QMS,  Division, 
Commission,  dated  September  19, 1995 
(“Amendment  No.  4”). 

"Amex  Rule  902C(d)  provides,  among  other 
things,  that  Morgan  Stanley  does  not  guarantee  the 
accuracy  or  completeness  of  the  Tech  35  Index  or 
any  data  include  therein,  nor  does  Morgan  Stanley 
make  any  warranty,  either  express  or  implied,  as  to 
the  results  to  be  obtained  by  any  person  or  entity 
from  the  use  of  the  Tech  35  Index  or  any  data 
included  therein. 


to  as  “Tech  35  LEAPS’’  or  “Index 
LEAPS.’’  Tech  35  LEAPS  will  trade 
independent  of  and  in  addition  to 
regular  Index  options  traded  on  the 
Exchange.  However,  as  discussed  below, 
position  and  exercise  limits  of  Index 
LEAPS  (both  full  and  reduced-value) 
and  regular  Index  options  will  be 
aggregated. 

B.  Composition  of  the  Index 

The  Index  is  comprised  of  35  large, 
actively  traded,  technology  stocks. 
Included  in  this  group  are  companies  in 
the  following  industries:  computer 
services,  design  software,  server 
software,  PC  software  and  new  media, 
networking  and  telecommunications 
equipment,  server  hardware,  PC 
hardware  and  peripherals,  specialized 
systems,  and  semiconductors.®  The 
Exchange  will  use  an  “equal  dollar- 
weighted’’  method  to  caknilate  the  value 
of  the  Index.  The  Index  was  initialized 
at  a  level  of  200  as  of  the  close  of  trading 
on  December  16, 1994.  As  of  the  close 
of  trading  on  September  5, 1995,  the 
Index  was  valued  at  300.0.  The  market 
capitalizations  of  the  individual  stocks 
in  the  Index  as  of  the  close  of  trading 
on  June  15, 1995,  ranged  from  a  high  of 
$54.0  billion  to  a  low  of  $1.1  billion, 
with  the  mean  and  median  being  $11.0 
billion  and  $5.2  billion,  respectively. 

The  market  capitalization  of  all  the 
stocks  in  the  Index  on  that  date  was 
approximately  $386.7  billion.  The  total 
number  of  shares  outstanding  for  the 
stocks  in  the  Index  ranged  from  a  high 
of  588.6  million  shares  to  a  low  of  19.9 
million  shares.  In  addition,  the  average 
monthly  trading  volume  of  the  stocks  in 
the  Index,  for  the  six-month  period  from 
'December  1, 1994  through  May  31, 

1995,  ranged  from  a  high  of  63.3  million 
shares  per  month  to  a  low  of  4.5  million 
shares  per  month,  vnth  the  mean  and 
median  being  24.1  million  and  14.4 
million  shares,  respectively.  Lastly,  as  of 
the  close  on  Jime  15, 1995,  no  one  stock 
accounted  for  more  than  3.98%  of  the 


"The  current  comp>onents  of  the  Index  are:  Apple 
Computer,  Inc.;  Autodesk,  Inc.;  Adobe  Systems 
Incorporated;  Applied  Materials,  Inc.;  America 
Online,  Inc.;  Automatic  Data  Processing,  Inc.;  Bay 
Networks,  Inc.;  Broderbund  Software,  Inc.; 
Computer  Associates  International  Inc.;  3Com 
Corporation;  Compaq  Computer  Corporation; 
Cabletron  Systems,  Inc.;  Computer  Sciences 
Corporation;  Cisco  Systems,  Inc.;  EMC  Corporation; 
Electronic  Arts  Inc.;  First  Data  Corporation;  General 
Motors  (Class  E);  Hewlett-Packard  Company;  IBM; 
Intel  Corporation;  Intuit  Inc.;  KLA  Instruments 
Corporation;  Linear  Technology  Corporation; 
Motorola,  Inc.;  Microsoft  Corporation;  Novell,  Inc.; 
Oracle  Systems  Corporation;  Parametric  Technology 
Corporation;  Seagate  Technology,  Inc.;  Silicon 
Graphics,  Inc.;  Synopsys,  Inc.;  Tellabs  Inc.;  Texas 
Instruments,  Incorporated;  and  Xilinx,  Inc. 

roT3See  infra  Section  n.D  entitled  “Calculation 
of  the  Index”  for  a  description  of  this  calculation 
method. 


Index’s  total  value  and  the  percentage 
weighting  of  the  five  largest  issues  in 
the  Index  accounted  for  18.25%  of  the 
Index’s  value. 

C.  Eligibility  Standards  for  the  Inclusion 
Component  Stocks  in  the  Index 

The  Tech  35  Index  conforms  with 
Exchange  Rule  901C,  which  specifies 
criteria  for  the  inclusion  of  stocks  in  an 
index  on  which  standardized  options 
will  be  traded  on  the  Exchange.  In 
addition,  Morgan  Stanley  has  included 
in  the  Index  only  those  stocks  that  meet 
the  following  standards:  (1)  a  minimum 
market  capitalization  of  $75  million;  (2) 
average  monthly  trading  volume  of  at 
least  one  million  shares  during  the 
preceding  six  month  period;  (3)  each 
component  security  must  be  traded  on 
the  Amex  or  the  NYSE,  or  must  be  a 
National  Market  security  traded  through 
Nasdaq;  and  (4)  upon  annual 
rebalancing,  at  least  90%  of  the  Index’s 
munerical  value  must  satisfy  the  then 
current  criteria  for  standardized  options 
trading  set  forth  in  Exchange  Rule  915.^^ 

D.  Calculation  of  the  Index 

The  Index  will  be  calculated  using  an 
“equal  dollar-weighting”  methodology 
designed  to  ensure  that  each  of  the 
component  stocks  are  represented  in 
approximately  “equal’’  dollar  amounts 
in  the  Index.  In  calculating  the  initial 
“equal  dollar-weighting’’  of  component 
stocks,  the  Amex,  using  closing  prices 
on  December  16, 1994,  cedculated  the 
number  of  shares  that  would  represent 
an  investment  of  $300,000  in  each  of  the 
stocks  contained  in  the  Index  (to  the 
nearest  whole  share).  The  value  of  the 
Index  equals  the  current  market  value 
(i.e.,  based  on  U.S.  primary  market 
prices)  of  the  assigned  number  of  shares 
of  each  of  the  stocks  in  the  Index 
divided  by  the  cmrent  Index  divisor. 

The  Index  divisor  was  initially 
calculated  to  yield  a  benchmark  value  of 
200.00  at  the  close  of  trading  on 
December  16, 1994.  Annually  thereafter, 
following  the  close  of  trading  on  the 
third  Friday  of  December,  the  Index 
portfolio  will  be  adjusted  by  changing 
the  number  of  shares  of  each  component 
stock  so  that  each  company  is  ageun 
represented  in  “equal”  dollar 


The  Amex’s  options  listing  standards,  which 
are  uniform  among  the  options  exchanges,  provide 
that  a  security  underlying  an  option  must,  among 
other  things,  meet  the  following  requirements;  (1) 
the  public  float  must  be  at  least  7,000,000  shares; 

(2)  there  must  be  a  minimum  of  2,000  stockholders; 

(3)  trading  volume  must  have  been  at  least  2.4 
million  over  the  preceding  twelve  months;  and  (4] 
the  market  price  must  have  been  at  least  $7.50  for 

a  majority  of  the  business  days  during  the  preceding 
three  calendar  months.  See  Amex  Rule  915.  As  of 
June  15, 1995,  all  of  the  Index  component  securities 
had  standardized  options  trading  on  them. 
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amounts.i^  If  necessary,  a  divisor 
adjustment  is  made  to  ensure  continuity 
of  the  Index’s  value.  The  newly  adjusted 
portfolio  becomes  the  basis  for  the 
Index’s  value  on  the  first  trading  day 
following  the  annual  adjustment. 

Subject  to  the  maintenance  criteria 
discussed  below,  the  nvunber  of  shares 
of  each  component  stock  in  the  Index 
will  remain  fixed  between  annual 
reviews  except  in  the  event  of  certain 
types  of  corporate  actions,  such  as  the 
payment  of  a  dividend  (other  than  an 
ordinary  cash  dividend),  stock 
distributions,  stock  splits,  reverse  stock 
splits,  rights  offerings,  distributions, 
reorganizations,  recapitalizations,  or 
similar  event  with  respect  to  an  Index 
component  stock.  In  a  merger  or 
consolidation  of  an  issuer  of  a 
component  security,  if  the  security 
remains  in  the  Index,  the  number  of 
shares  of  that  secmity  will  be  adjusted, 
if  necessary,  to  the  nearest  whole  share, 
to  maintain,  the  component’s  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.13  jq  the  event  of  a  st(^ 
replacement,  the  average  dollar  value  of 
the  remaining  Index  components  will  be 
calculated  and  that  amoimt  invested  in 
the  replacement  stock,  rounded  to  the 
nearest  whole  share.  In  all  cases,  the 
divisor  will  be  adjusted,  if  necessary,  to 
ensure  Index  continuity. 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association’s  Network  B  and  to  the 
Options  Price  Reporting  Authority 
(“OPRA”). 

E.  Maintenance  of  the  Index 

The  Tech  35  Index  will  be  calculated 
and  maintained  by  the  Amex  in 
consultation  with  Morgan  Stanley 
which  may,  from  time  to  time,  suggest 
changes  in  the  technology  industry 
categories  represented  in  the  Index  or 
changes  in  the  number  of  component 
stocks  in  an  industry  category  to  reflect 
the  changing  conditions  in  the 
technology  sector.  In  addition  to  the 
annual  rebalancings  of  the  Index 
discussed  above,  the  Amex  will 
maintain  the  Index  so  that  if  at  any  time 
between  annual  rebalancing  the  top  five 
component  securities,  by  weight, 
accoimt  for  more  than  one-third  of  the 
weight  of  the  Index,  the  Index  will  be 
rebalanced  after  the  close  of  trading  on 


In  certain  circumstances,  the  Index  will  be 
rebalanced  prior  to  the  end  of  a  calendar  year.  See 
infra  Section  O.E.  (Maintenance  of  the  Index). 

See  Amendment  No.  1,  supra  note  4. 


the  third  Friday  (“Expiration  Friday’’)  in 
the  next  month  in  the  March  cycle.i^ 

The  Amex  will  also  review  the  Index 
securities  on  a  quarterly  basis  and  will 
replace  component  seciirities  that  fail  to 
meet  the  following  maintenemce 
criteria:  (1)  a  minimum  market 
capitalization  of  $75  milfion;  (2)  average 
monthly  trading  volume  in  the 
component  seciuity  of  at  least  500,000 
shares  during  the  preceding  six  month 
period;  (3)  a  share  price  greater  than 
$5.00  for  a  majority  of  the  trading  days 
during  the  preceding  three  month 
period;  and  (4)  at  least  90%  of  the 
Index  components,  by  weight,  must 
satisfy  the  Exchange’s  options  eligibility 
requirements  in  Rule  915.  In  addition, 
the  Exchange  expects  to  maintain  the 
Index  with  35  components,  however,  in 
the  event  that  the  Exchange  determines 
to  increase  the  number  of  components 
in  the  Index  to  more  than  46  or  decrease 
the  number  of  components  to  less  than 
24,  the  Exchange  must  obtain  prior 
approval  from  flie  Commission  pursuant 
to  Section  19(b)  of  the  Act.*^ 

At  the  beginning  of  each  calendar 
quarter,  Morgan  Stanley  will  provide 
the  Amex  with  a  current  list  of  45 
replacement  stocks  from  which  to  draw 
in  the  event  that  a  component  in  the 
Index  must  be  replaced  due  to  merger, 
takeover,  failure  to  satisfy  the  above 
maintenance  criteria,  or  other  similar 
event  (each  a  "Replacement  List’’).  The 
Amex  will  be  required  to  hold  each 
Replacement  List  for  a  three  month 
“seasoning  period’’  before  that 
Replacement  List  can  be  used  by  the 
Amex  for  selecting  replacement 
securities  for  the  Index.  The  Amex 
will  publicly  distribute  the  Replacement 
Lists  as  soon  as  practicable  following 
receipt  from  Morgan  Stanley.^®  In 
addition  to  the  reqviirements  discussed 
above  for  initial  inclusion  in  the  Index, 
a  security  must  have  a  share  price  of  at 
least  $7.50  at  the  time  it  is  added  to  a 
Replacement  List.^®  Moreover,  a 
security  selected  from  a  Replacement 
List  to  be  added  to  the  Index  must  also 
have  a  share  price  of  at  least  $7.50,  as 

See  Amendment  No.  1,  supra  note  4. 

See  Amendment  No.  3.  supra  note  6. 

See  Amendment  No.  1,  supra  note  4.  The 
Commission  notes  that  in  the  event  that  the  number 
of  components  in  the  Index  is  changed  to  any 
number  other  than  35,  the  Amex  must  contact  the 
Commis.sion  to  determine  whether  a  rule  filing 
pursuant  to  Section  19(b)  of  the  Act  will  be  required 
to  change  the  name  of  the  Index. 

••See  Letter  from  Robin  Roger,  Vice  President 
and  Counsel,  Morgan  Stanley,  to  Michael 
Walinskas,  Branch  Chief,  QMS,  Division, 
Commission,  dated  September  18, 1995  (“Morgan 
Stanley  Letter”). 

••See  Amendment  No.  3,  supra  note  6. 

“See  Amendment  No.  1,  supra  note  4. 


well  as  meet  the  other  criteria  for 
inclusion  in  the  Index,  at  the  time  it  is 
pubUcly  annoimced  as  a  replacement.^^ 
The  stocks  on  each  Replacement  List 
will  be  selected  and  ranked  by  Morgan 
Stanley  based  on  a  number  of  criteria, 
including  conformity  to  Exchange  Rules 
915  and  916,  which  set  forth  the  criteria 
for  the  initi^  and  continued  listing  of 
standardized  options  on  equity 
securities,  trading  liquidity,  market 
capitaUzation,  ability  to  borrow  shares, 
and  share  price.  The  replacement  stocks 
will  be  categorized  by  Morgan  Stanley 
by  industry  within  t^  tec^ology  sector 
and  ranked  within  their  category  based 
on  the  aforementioned  criteria.  The 
replacement  stock  for  a  security  being 
removed  hum  the  Index  will  be  selected 
solely  by  the  Amex  from  the  most  recent 
“seasoned”  Replacement  List  based  on 
industry  catego^  and  liquidity.^* 

In  addition,  Morgan  Stanley  will 
advise  the  Exchange  regarding  the 
handling  of  imusual  corporate  actions 
which  may  arise  from  time  to  time. 
Routine  corporate  actions  (e.g.,  stock 
splits,  routine  spinoffs,  etc.)  which 
require  straightforward  index  divisor 
adjustments  will  be  handled  by  the 
Exchange’s  staff  without  consultation 
with  Morgan  Stanley.  All  stock 
replacements  and  imusual  divisor 
adjustments  caused  by  the  occurrence  of 
extraordinary  events  such  as 
dissolution,  merger,  bankruptcy,  non¬ 
routine  spin-offs,  or  extraor^nary 
dividends  will  be  made  by  Exchange 
staff  in  consultation  with  Morgan 
Stanley,  although  Amex  ultimately  will 
select  the  actual  replacement  stock  from 
the  Replacement  List  without  Morgan 
Stanley’s  assistance.  All  stock 
replacements  and  the  handUng  of  non¬ 
routine  corporate  actions  will  be 
annoimced  at  least  ten  business  days  in 
advance  of  such  effective  change, 
whenever  practicable.  As  with  all 
options  currently  trading  on  the  Amex, 
the  Exchange  will  make  this  information 
available  to  the  public  through  the 
dissemination  of  information  circulars. 

F.  Expiration  and  Settlement 
The  Index  value  for  purposes  of 
settling  outstanding  Index  options  and 
Index  LEAPS  contracts  upon  expiration 
will  be  calculated  based  upon  the 
regular  way  opening  sale  prices  for  each 
of  the  Index’s  component  stocks  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration.  In  the  case  of 
National  Market  securities  traded 
through  Nasdaq,  the  first  reported  sale 


*•  Id.  See  Also  Amendment  No.  4,  supra  note  7. 

••The  Amex  will  ensure  that  at  the  time  of 
selection  it  will  only  select  securities  that  continue 
to  meet  the  eligibility  requirements  discussed 
above.  See  Amendment  No.  4,  supra  note  7. 
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price  will  be  used.  Once  all  of  the 
component  stocks  have  opened  for 
tradhig,  the  value  of  the  Index  will  be 
determined  and  that  value  will  be  used 
as  the  final  settlement  value  for  expiring 
Index  options  contracts.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  trading  day’s 
(j.e.,  Thursday’s)  last  sale  price  will  be 
used  in  the  Index  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday’s  closing  value  of  a 
component  stock  for  piurposes  of 
determining  the  settlement  value  of  the 
Index,  the  Amex  will  wait  until  the  end 
of  the  trading  day  on  expiration 
Friday.23 

G.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options.2<  Standard  options  trading 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 
time)  vrill  apply  to  the  contracts.  'The 
options  on  ^e  Index  will  expire  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  Under  Amex  Rule 
903C,  the  Exchange  intends  to  list  up  to 
three  near-term  calendar  months  and 
two  additional  calendar  months  in  three 
month  intervals  in  the  March  cycle.^s 
The  Exchange  also  intends  to  list  Index 
LEAPS  having  up  to  thirty-six  months  to 
expiration.  Pursuant  to  the  Amex’s 
rules,  strike  price  interval,  bid/ask 
differential  and  price  continuity  rules 
will  not  apply  to  the  trading  of  Index 
LEAPS  until  their  time  to  expiration  is 
less  than  twelve  months. 

The  options  on  the  Index  will  expire 
on  the  Saturday  following  Expiration 
Friday.  Because  options  on  the  Index 
will  settle  based  upon  the  opening 
prices  of  the  component  stocks  on  the 
last  trading  day  before  expiration 
(normally  a  Friday),  the  last  trading  day 
for  an  expiring  Index  option  series  will 
normally  be  the  second  to  the  last 
business  day  before  expiration 
(normally  a  Thursday). 

H.  Listing  of  Long-Term  Options  on  the 
Full  Value  or  Reduced  Value  Broker/ 
Dealer  Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  index 


23  For  purposes  of  the  daily  dissemination  of  the 
Index  value,  if  a  stock  included  in  the  Index  has 
not  opened  for  trading,  the  Amex  will  use  the 
closing  value  of  that  stock  in  its  primary  market  on 
the  prior  trading  day  when  calculating  the  value  of 
the  Index,  until  the  stock  opens  for  trading. 

24  A  European-style  option  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 

“See  Amendment  No.  3,  supra  note  6.  With 
respect  to  Amex  Rule  903CCb],  the  Exchange 
proposes  to  list  near-the-money  option  series  on  the 
Index  at  2’A  point  strike  price  intervals  when  the 
value  of  the  Index  is  below  200. 


options  that  expire  from  12  to  36 
months  from  listing  on  the  full-value 
Tech  35  Index  or  a  reduced- value  Index 
that  will  be  computed  at  one-tenth  the 
value  of  the  full-value  Index.  The 
ciuxent  and  closing  Index  value  for 
reduced- value  Tedi  35  LEAPS  will  be 
computed  by  dividing  the  value  of  the 
full-value  Index  by  10  and  rounding  the 
resulting  figure  to  the  nearest  one- 
hundredth.  The  reduced-value  Index 
LEAPS  will  also  have  a  European-style 
exercise  and  will  be  subject  to  the  same 
rules  that  govern  the  trading  of  all  the 
Exchange’s  index  options,  including 
sales  practice  rules,  margin 
requirements  and  floor  trading 
procedures.  The  strike  price  interval  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  $2.50  instead  of  $5.00. 

In  addition,  the  Amex’s  rules  provide 
that  full- value  or  reduced- value  Index 
LEAPS  will  be  issued  at  no  less  than  six 
month  intervals  and  that  new  strike 
prices  will  either  be  near  or  bracketing 
the  current  Index  value. 

/.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  a  Stock  Index 
Option  imder  Amex  Rule  90lC(a)  emd  a 
Stock  Index  Industry  Group  under  Rule 
900C(b)(l),  the  proposal  provides  that 
Exchange  rules  that  are  applicable  to  the 
trading  of  narrow-based  index  options 
will  apply  to  the  trading  of  options  on 
the  Index.  Specifically,  Exchange  rules 
governing  margin  requirements,^® 
position  and  exercise  limits,^^  and 
trading  halt  procedmes  2®  that  are 
applicable  to  the  trading  of  narrow- 
based  index  options  will  apply  to 
options  traded  on  the  Index.  The 
proposal  further  provides  that  positions 
in  full  and  reduced-value  Index  LEAPS 
will  be  aggregated  with  positions  in 
regular  Index  options.  For  aggregation 
purposes,  ten  r^uced-value  contracts 
will  equal  one  full-value  contract. 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 


2*  Pursuant  to  Amex  Rule  462(d)(2)(D)(iv],  the 
margin  requirements  for  the  Index  options  will  be: 
(1)  For  each  short  options  positions,  100%  of  the 
current  market  value  of  the  options  contract  plus 
20%  of  the  underlying  aggregate  Index  value,  less 
any  out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10%  of 
the  underlying  Index  value;  and  (2)  for  long  options 
positions,  100%  of  the  options  premium  paid. 

32  Pursuant  to  Amex  Rules  904C  and  905C, 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  10,500  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  904C  and 
905C,  that  a  lower  limit  is  warranted. 

28  Pursuant  to  Amex  Rule  918C,  the  trading  of 
Index  options  will  be  halted  or  suspended 
whenever  trading  in  underlying  securities  whose 
weighted  value  represents  more  than  20%  of  the 
Index  value  are  halted  or  suspended. 


Exchange’s  other  index  options  will  also 
be  used  to  monitor  trading  in  Index 
options  and  full-value  and  reduced- 
value  Index  LEAPS.  These  procedures 
include  complete  access  to  trading 
activity  in  the  underlying  securities. 
Further,  the  Intermarket  Surveillance 
Group  (“ISG”)  Agreement,  dated  July 
14, 1983,  as  amended  on  January  29, 
1990,  will  be  applicable  to  the  trading 
of  options  on  the  Index.^® 

Morgan  Stanley  has  also  adopted 
special  procedures  to  prevent  the 
potential  misuse  of  material,  non-public 
information  by  the  research,  sales  and 
trading  divisions  of  the  firm  in 
connection  with  the  maintenemce  of  the 
Index.30  As  discussed  above,  the  stocks 
on  each  Replacement  List  eire  not 
eligible  to  be  added  to  the  Index  by  the 
Amex  for  a  period  of  three  months  after 
receipt  of  the  Replacement  List  by  the 
Exchange.  Moreover,  the  Amex  has 
agreed  to  publicly  disseminate  each 
Replacement  List  by  issuing  information 
circulars  so  that  investors  will  know  in 
advance  which  securities  will  be 
considered  as  replacements  for  the 
Index.®^ 

In  addition,  Morgan  Stanley  will  have 
a  limited  role  in  the  stock  replacement 
selection  and  substitution  process.  First, 
when  a  stock  in  the  Index  no  longer 
meets  the  published  criteria  as 
determined  following  a  quarterly  review 
of  the  components  by  the  Exchange,  the 
Amex  will  determine,  without 
consultation  with  Morgan  Stanley, 
which  security  firom  the  applicable 
Replacement  List  will  be  selected  for 
addition  to  the  Index.  Second,  the  Amex 
will  also  make  adjustments  as  a  result 
of  stock  splits,  spin-offs,  and  otherwise, 
without  consultation  with  Morgan 
Stanley.  Finally,  even  in  those 
situations  where  the  Amex  consults 


28  ISG  was  formed  on  July  14, 1983  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets.  See 
Intermarket  Surv’eillance  Group  Agreement,  July  14, 
1983.  The  most  recent  amendment  to  the  ISG 
Agreement,  which  incorporates  the  original 
agreement  and  all  amendments  made  thereafter, 
was  signed  by  ISG  members  on  January  29, 1990. 
See  Second  Amendment  to  the  Intermarket 
Surveillance  Group  Agreement,  January  29, 1990. 
The  members  of  the  I^  are:  the  Amex;  the  Boston 
Stock  Exchange,  Inc.;  the  Chicago  Board  Options 
Exchange,  Inc.;  the  Chicago  Stock  Exchange,  Inc.; 
the  National  Association  of  Securities  Dealers,  Inc.; 
the  NYSE;  the  Pacific  Stock  Exchange.  Inc.;  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock;  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  (e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  a^iliate  members  in  1990. 

30  See  Morgan  Stanley  Letter,  supra  note  18. 

3'See  Amendment  No.  3,  supra,  note  6. 
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with  Morgan  Stanley,  upon  the 
occurrence  of  certain  events,  the  actual 
replacement  stock  will  be  selected 
solely  by  Amex  from  the  45  stocks  on 
the  replacement  list. 

ni.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)32 
Specifically,  the  Commission  finds  that 
the  trading  of  Tech  35  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS,  will  serve  to  promote  the 
public  interest  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  an  additional  means  to  hedge 
exposure  to  market  risk  associated  with 
stocks  in  the  various  high  technology 
industries.33 

The  trading  of  options  on  the  Tech  35 
Index  and  on  a  reduced-value  Index, 
however,  raises  several  issues  relating  to 
index  design,  customer  prptection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  Amex 
adequately  has  addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commission  believes  it  is 
appropriate  for  the  Exchange  to 
designate  the  Index  as  a  narrow-based 
index  for  purposes  of  index  options 
trading.  The  Index  is  comprised  of  a 
limited  number  (35)  of  stocks  intended 
to  track  a  limited  range  of  the 
technology  sector  of  the  stock  market. 
Accordingly,  the  Commission  believes  it 
is  appropriate  for  the  Amex  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options.  3'* 

The  Commission  also  believes  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index’s 
component  stocl^  significantly 


**15  U.S.C.  78f(b)(5)  (1988). 

**  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instruments  is 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
beneflts  that  might  be  derived  by  market 
participwnts  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
conHdence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  options  on  the  Index  will  provide  investors 
with  a  hedging  vehicle  that  should  reflect  the 
overall  movement  of  the  stocks  representing 
companies  in  the  high  technology  sector  in  the  U.S. 
stock  markets. 

See  supra  Section  n.I  (Position  and  Exercise 
Limits,  Margin  Requirements,  and  Trading  Halts). 


minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  stocks  that 
comprise  the  Index  are  actively  traded, 
with  a  mean  and  median  average 
monthly  trading  volume  for  the  period 
between  December  1, 1994,  and  May  31, 
1995,  of  24.1  million  and  14.4  million 
shares,  respectively.  Second,  the  market 
capitalizations  of  the  stocks  in  the  Index 
are  very  large,  ranging  from  a  high  of 
$54.0  billion  to  a  low  of  $1.1  bilhon  as 
of  Jime  15, 1995,  with  the  mean  and 
median  being  $11.0  billion  and  $5.2 
billion,  respectively.  Third,  because  the 
index  is  equal  dollar-weighted,  no  one 
particular  stock  or  group  of  stocks 
dominates  the  Index.  Specifically,  as  of 
July  15, 1995,  no  one  stock  accoimted 
for  more  than  3.98%  of  the  Index’s  total 
value  and  the  percentage  weighting  of 
the  five  highest  weighted  sto^s  in  the 
Index  accoimted  for  18.25%  of  the 
Index’s  value.  Fourth,  the  Index  will  be 
maintained  so  that  in  addition  to  the 
other  maintenance  criteria  discussed 
above,  at  each  quarterly  review  and 
rebalancing  (annual  or  otherwise),  at 
least  90%  of  the  weight  of  the  Index  will 
be  composed  of  securities  eligible  for 
standardized  options  trading. 

Currently,  all  of  the  component  stocks 
in  the  Index  have  standardized  options 
trading  on  them.  Fifth,  Morgan  Stanley 
and  the  Amex  will  be  required  to  ensure 
that  each  component  of  the  Index  is 
subject  to  last  sale  reporting 
requirements  in  the  U.S.  pursuant  to 
Rule  llAa3-l  of  the  Act.  This  will 
further  reduce  the  potential  for 
manipulation  of  the  value  of  the  Index. 
Finally,  the  Commission  believes  that 
the  existing  mechanisms  to  monitor 
trading  activity  in  the  component  stocks 
of  the  Index,  or  options  on  those  stocks, 
will  help  deter  as  well  as  detect  any 
illegal  activity. 

In  addition,  even  though  the  Index  is 
only  scheduled  to  be  rebalanced 
emnu€illy,  the  Commission  believes  that 
the  Amex  and  Morgan  Stanley  have 
developed  several  composition  emd 
maintenance  criteria  for  the  Index  that 
will  minimize  the  possibility  that  the 
Index  could  be  manipulated  through 
trading  in  less  actively  traded  securities 
or  securities  with  smdler  prices  or 
floats.  First,  if  at  any  time  during  the 
year  the  top  five  components  in  the 
Index,  by  weight,  account  for  more  than 
one-third  of  the  weight  of  the  Index,  the 
Exchange  will  rebalance  the  Index 
following  the  close  of  trading  on 
Expiration  Friday  in  the  next  month  in 
the  March  cycle.  These  rebalancing 
requirements  will  serve  to  ensure  that 


**  See  Amendment  No.  1,  supra  note  4. 


any  “overweight”  stock  will  be 
brought  back- into  line  with  the  other 
stocks,  thus  ensiuing  that  less 
capitalized  stocks  do  not  become 
excessively  weighted  in  the  Index. 

Second,  after  each  quarterly  review 
and  each  rebalancing  (annual  or 
otherwise),  at  least  90%  of  the  weight  of 
the  Index  will  be  comprised  of  sto^s 
that  are  eligible  for  standardized  options 
trading.  The  Commission  believes  that 
this  requirement  will  ensure  that  the 
Index  will  be  almost  entirely  made  up 
of  stocks  with  large  pubhc  floats  that  are 
actively  traded,  thus  reducing  the 
likelihood  that  the  Index  could  be  easily 
manipulated  by  abusive  trading  in  the 
smaller  stocks  contained  in  the  Index. 

Third,  at  each  quarterly  review  of  the 
Index,  a  component  may  only  remain  in 
the  Index  if  it  satisfies  the  maintenance 
requirements  discussed  above.^^  These 
requirements  are  similar  to  the 
continued  listing  requirements  for 
options  on  individual  equity 
securities.  “ 

Fourth,  because  the  Index  is  narrow- 
based,  the  applicable  position  and 
exercise  limits  (currently  10,500)  and 
margin  requirements  will  further  reduce 
the  susceptibility  of  the  Index  to 
manipulation.  Lastly,  Morgan  Stanley 
will  only  add  stocks  to  a  Replacement 
List  that  are  representative  of  the  high 
technology  sector  and,  as  discussed 
above,3®  satisfy  the  inclusion  criteria. 

The  Commission  notes  that  certain 
concerns  are  raised  when  a  broker- 
dealer,  such  as  Morgan  Stanley,  is 
involved  in  the  development  and 
maintenance  of  a  stock  index  that 
underlies  an  exchange-traded  derivative 
product.  For  several  reasons,  however, 
the  Commission  believes  that  the  Amex 
has  adequately  addressed  this  concern 
with  respect  to  options  on  the  Index. 

First,  the  value  of  the  Index  is  to  be 
calculated  and  disseminated  by  the 
Amex  so  that  unless  a  party 
independently  calculates  the  Index 
value,  neither  Morgan  Stanley  nor  any 
other  party  will  be  in  receipt  of  the 
values  prior  to  the  public  dissemination 
of  the  Index  value.  Second,  routine 
corporate  actions  (e.g.,  stock  splits, 
routine  spinoffs,  etc.)  will  be  handled  by 
the  Amex  without  consultation  with 
Morgan  Stanley.  Third,  although  stock 


*”  A  stock  would  be  "overweight”  if  its  weight  in 
the  Index  were  greater  than  the  average  weight  of 
all  of  the  stocks  in  the  Index.  This  would  occur,  for 
example,  if  the  price  of  a  component  stock 
significantly  increased  relative  to  the  other  stocks 
in  the  Index  during  a  particular  quarter  and  prior 
to  the  rebalancing. 

**  See  supra  Section  n.E  (Maintenance  of  the 
Index). 

*•  See  Amex  Rule  916. 

**See  supra  Section  n.C  (Eligibility  Standards  for 
the  Inclusion  of  Component  Stocks  in  the  Index). 
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replacements  and  unusual  divisor 
adjustments  caused  by  the  occiurence  of 
extraordinary  events,  such  as 
dissolution,  merger,  bankruptcy,  non- 
routine  spinoffs,  or  extraorcUnary 
dividends,  will  be  made  by  Exchange 
staff  in  consultation  with  Morgan 
Stanley,  Amex  alone  ultimately  will 
select  the  actual  replacement  stock  from 
the  Replacement  List  without  Morgan 
Stanley’s  assistance.  Such  replacements 
will  be  announced  publicly  at  least  10 
business  days  in  advance  of  the  effective 
change  by  the  Amex  through  the 
dissemination  of  an  information 
circular,  whenever  practicable.  Fourth, 
each  Replacement  List  submitted  to  the 
Amex  by  Morgan  Stanley  will  be 
pubUshed  by  the  Amex  and  securities 
cannot  be  selected  from  a  Replacement 
List  for  three  months  after  receipt  by  the 
Amex.  Fifth,  the  Commission  believes 
that  the  procedures  Morgan  Stanley  has 
established  to  detect  and  prevent 
material  non-public  information 
concerning  the  Index  from  being 
improperly  used  by  the  person  or 
persons  responsible  for  compiling  the 
Replacement  Lists,  as  well  as  other 
persons  within  Morgan  Stanley,  as 
discussed  above,'*®  adequately  serve  to 
minimize  the  susceptibility  to 
manipulation  of  the  Index,  the  securities 
in  the  Index,  and  securities  added  to 
and  deleted  from  any  Replacement  List. 
Finally  the  Exchange’s  existing 
surveillance  procedures  for  stock  index 
options  will  apply  to  the  options  on  the 
Index  and  should  provide  the  Amex 
with  adequate  information  to  detect  and 
deter  trading  abuses  that  may  occur.  In 
summary,  the  Commissioti  believes  that 
the  procedures  outlined  above  help  to 
ensure  that  Morgan  Stanley  will  not 
have  any  informational  advantages 
concerning  modifications  to  the 
composition  of  the  Index  due  to  its 
limited  role  iii  consulting  with  Amex  on 
the  maintenance  of  the  Index  under 
certain  circumstances. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  Index 
options  (including  full-value  and 
reduced- value  LEAPS),  can  commence 
on  a  national  seciuities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensme,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 


bearing  the  risks  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compUance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
the  Index  options  and  Index  LEAPS  will 
be  subject  to  the  same  regulatory  regime 
eis  the  other  standardized  options 
currently  traded  on  the  Amex,  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  Tech  35  Index 
options  and  full-value  or  reduced  value 
Index  LEAPS.  Finally,  the  Amex  has 
stated  that  it  will  distribute  information 
circulars  to  members  following 
rebalancings  and  prior  to  component 
changes  to  notify  members  of  changes  in 
the  composition  of  the  Index. 
Additionally,  the  Amex  will  publicly 
disseminate  each  Replacement  List  by 
means  of  information  circulars.  The 
Commission  believes  this  should  help  to 
protect  investors  and  avoid  investor 
confusion. 

C.  Surveillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
imderlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  stock  index  product 
less  readily  susceptible  to 
manipulation.**  In  this  regard,  the 
Amex,  NYSE,  and  National  Association 
of  Securities  Dealers,  Inc.  are  all 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information.*^ 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Index  options, 
including  full-value  and  reduced-value 
Index  LEAPS  on  the  Amex  will  not 
adversely  impact  the  underlying 
securities  markets.*^  First,  as  described 

See  Securities  Exchange  Act  Release  No.  31243 
(September  28, 1992],  57  FR  45829  (October  5, 
1992). 

See  supra  note  29. 

'*3  In  addition,  the  Amex  has  represented  that  the 
Amex  and  the  OPRA  have  the  necessary  systems 
capacity  to  support  those  new  series  of  index 
options  that  would  result  horn  the  introduction  of 
Index  options  and  Index  LEAPS.  See  Letter  horn  , 
Charles  Faurot,  Managing  Director,  Market  Data 
Services,  Amex,  to  Michael  Walinskas,  Branch 
Chief,  QMS,  Division,  Conunission,  dated  August 
10, 1995;  Letter  from  Edward  Cook,  Jr.,  Managing 
Director,  Information  Technology,  Amex,  to 
Michael  Walinskas,  Branch  Chief,  OMS,  Division, 
Commission,  dated  August  15, 1995;  and  Letter 
from  Joe  Corrigan,  Executive  Director,  OPRA,  to 


above,  due  to  the  “equal  dollar- 
weighting’’  method,  no  one  stock  or 
group  of  stocks  dominates  the  Index. 
Second,  because  at  each  quarterly 
review  and  each  rebalancing  of  the 
Index,  at  least  90%  of  the  weight  of  the 
Index  must  be  accounted  for  by  stocks 
that  meet  the  Amex’s  options  listing 
standards,  the  component  stocks 
generally  will  be  actively-traded,  highly- 
capitalized  stocks.  Third,  the  currently 
appUcable  10,500  contract  position  and 
exercise  limits  will  serve  to  minimize 
potential  manipulation  and  meirket 
impact  concerns.  Fourth,  the  risk  to 
investors  of  contra-party  non¬ 
performance  'will  be  minimized  because 
the  Index  options  and  Index  LEAPS  will 
be  issued  and  guaranteed  by  the  Options 
Clearing  Corporation  just  like  any  other 
stemdardized  option  traded  in  the 
United  States. 

Lastly,  the  Commission  beUeves  that 
settling  expiring  Tech  35  Index  options 
(including  full-value  and  reduced-value 
Index  LEAPS)  based  on  the  opening 
prices  of  component  securities  is 
reasonable  and  consistent  with  the  Act. 
As  noted  in  other  contexts,  valuing 
options  for  exercise  settlement  on 
expiration  based  on  opening  prices 
rather  than  closing  prices  may  help 
reduce  adverse  effects  on  markets  for 
stocks  underlying  options  on  he 
Index.** 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  1,  3, *5  and 
4  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically,  as 
discussed  above,  the  Commission 
believes  that  Amendment  Nos.  1,3,  emd 
4  serve  to  minimize  the  susceptibility  of 
the  Index  to  manipulation  by,  among 
other  things,  requiring  more  restrictive 
maintenance  standeuds  than  those 
originally  proposed  by  the  Exchange, 
and,  in  certain  circumstances,  requiring 
rebalancing  of  the  Index  more 
frequently  than  on  an  annual  basis. 
Additionally,  the  Amex’s  original 
proposal  was  published  in  the  Federal 
Register  for  the  full  21-day  comment 
period  without  any  comments  being 
received  by  the  Commission.  Finally, 
the  Commission  notes  that  except  for 
the  proposed  rebalancing  requirements, 
the  proposal,  as  amended,  satisfies  the 
Exchange’s  generic  narrow-based  index 
option  listing  standards  contained  in 
Amex  Rule  901C,  Commentary  .02.  As 

Michael  Walinskas,  Branch  Chief,  OMS,  Division, 
Comission,  dated  August  14, 1995. 

♦♦  Securities  Exchange  Act  Release  No.  30944 
(July  21, 1992),  57  FR  33376  Quly  28, 1992). 

As  noted  above.  Amendment  No.  2  has  been 
superseded  by  Amendment  No.  3.  See  supra  note 
5. 


*<’See  Morgan  Stanley  Letter,  supra  note  18. 
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discussed  above,  the  Commission 
believes  that  the  Exchange’s  proposed 
rebalancing  requirements  are  adequate 
to  ensme  that  any  overweight 
components  are  brought  back  into  line 
with  the  other  components  in  the  Index. 
As  a  result,  the  Commission  believes 
that  accelerating  approval  of 
Amendment  Nos.  1,  3,  and  4  will  allow 
the  Exchange  to  begin  listing  options  on 
the  Index  (including  Index  LEAPS) 
without  further  delay  in  order  to 
provide  an  addition^  exchauge-traded 
hedging  vehicle  for  investors  with  risk 
exposure  to  securities  in  the  various 
tet^ology  industries. 

Based  on  the  above,  the  Commission 
believes  that  the  proposal  is  consistent 
with  Section  6(b)(5)  of  the  Act  and  that 
good  cause  exists  ta  approve 
Amendment  Nos.  1, 3,  and  4  to  the 
Amex’s  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
1,  3,  and  4  to  the  proposed  rule  change. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witj^eld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-95-26  and  should  be 
submitted  by  October  24, 1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^®  that  the 
proposed  rule  change  (SR-Amex-95- 
26),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-24536  Filed  10-2-95;  8:45  am] 
BILLING  CODE  8010-01-M 


■»®15  U.S.C.  78s(b)(2)  (1988). 

17  CFR  200.30-3(a)(12)  (1994). 


DEPARTMENT  OF  STATE 

Advisory  Committee  on  Voluntary 
Foreign  Aid  (ACVFA);  Notice  oi 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Volimtary  Foreign  Aid  (ACVFA). 

Date:  October  11, 1995  (8:30  a.m.  to  5 
p.m.). 

Location:  State  Department,  Loy 
Henderson  Auditoriura,  23rd  Street  Entrance. 

The  purposes  of  the  meeting  are:  To  be 
briefed  on,  and  provide  nongovernmental  . 
input  regarding  the  implications  of  the  UN 
Fourth  World  Conference  on  Women  for  U.S. 
foreign  assistance. 

The  meeting  is  free  and  open  to  the  public. 
HOWEVER,  NOTIFICATION  BY  OCTOBER 
6, 1995,  THROUGH  THE  APVISORY 
COMMITTEE  HEADQUARTERS  IS 
REQUIRED.  Persons  wishing  to  attend  the 
meeting  must  call  Lisa  Douglas-Watson  (703) 
351-0243  or  Susan  Saragi  (703)  351-0244  or 
FAX  (703)  351-0228/0212.  Persons  attending 
must  include  their  name,  organization, 
birthdate  and  social  security  number  for 
security  purposes. 

Dated:  September  14, 1995. 

John  Grant, 

Office  Director.  Office  of  Private  and 
Voluntary  Cooperation.  Bureau  for 
Humanitarian  Response. 

[FR  Doc.  95-24482  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  ei16-01-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App., 
announcement  is  hereby  published  for 
the  final  meeting  of  the  National 
Advisory  Board.  The  meeting  is  open  to 
the  pubUc. 

DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Wednesday, 
October  18, 1995, 9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  808  17th  Street,  N.W., 
Washington,  D.C.  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  21A  (d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 


Protection  Oversight  Board  established  a 
National  Advisory  Board  and  six 
Regional  Advisory  Boards  to  advise  the 
Oversight  Board  and  the  Resolution 
Trust  Corporation  (RTC)  on  the 
disposition  of  real  property  assets  of  the 
Corporation. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  Tl^e  meeting  will  include  a 
discussion  of  the  Board’s  final  report 
entitled  “The  Role  of  Citizen  Ad^sory 
Boards  in  the  Federal  Governments 
Resolution  of  the  S&L  Crisis'’  and,  in 
recognition  of  the  dedicated  public 
service  of  the  volunteer  citizen,  national 
and  six  regional  advisory  boards  and  its 
acconjplishments.  In  addition,  there 
will  be  remarks  by  the  executives  of  the 
RTC,  the  Executive  Director  of  the  Thrift 
Depositor  Protection  Oversight  Board 
and  the  chair  of  the  National  Advisory 
Board. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  ^t  served  basis  for  this  open 
meeting. 

Dated:  September  28, 1995. 

Jill  Nevius, 

Committee  Management  Officer. 

(FR  Doc.  95-24543  Filed  10-2-95;  8:45  am] 
BILLING  CODE  2221-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-05-36] 

Petitions  for  Exemption,  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fi-om  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
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regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  23, 1995. 

ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SW., 
Washington,  E)C  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@mail.hq.faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.,  on  September 

27, 1995. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 
Docket  No.:  28314. 

Petitioner:  Office  of  Aviation  Systems 
Standards,  FAA. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)(6)  and  (7). 

Description  of  Relief  Sought:  To  allow 
the  Office  of  Aviation  Systems 
Standards  to  continue  to  operate  its 
BAe-125-800  flight  inspection  aircraft 
in  long-range  extended  overwater 
operations,  or  over  land  where  high- 
fi^quency  (HF)  communication  is 
required,  writh  one  HF  transmitter  and 
receiver. 

(FR  Doc.  95-24551  Filed  10-2-95;  8:45  am] 
BILUNG  CODE  4910-13-M 


Capacity  Council  Industry  Outreach 
Meeting 

Pursuant  of  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-362;  5  U.S.C.  APP.I),  notice  is 
hereby  given  of  a  meeting  of  the 
Capacity  Council  Industry  Outreach. 

The  meeting  will  take  place  on  Monday, 
October  16, 1995,  at  1  p.m.  in 
Conference  Room  600E,  6th  Floor, 
Federal  Aviation  Administration  (FAA), 
800  Independence  Avenue,  SW, 
Washington,  DC. 

The  agenda  for  the  meeting  will 
include  a  briefing  and  discussion  of 
System  Performance  Measures,  Regional 
Planning  Efforts,  and  a  Report  on 
Capacity  Council  Activities. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements, 
obtain  information,  or  access  to  the 
building  to  attend  the  meeting  should 
contact  Ms.  Paula  Lewis,  Office  of 
System  Capacity  and  Requirements, 
FAA/ASC-10,  800  Independence 
Avenue,  SW,  Washington,  DC  20591 
(202)  267-7378. 

Members  of  the  pubfic  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  September 

26, 1995. 

C3rnthia  D.  Rich,  « 

Associate  Administrator  for  Airports. 

(FR  Doc.  95-24550  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  491fr-13-M 


Research  and  Special  Programs 
Administration 

international  Standards  on  the 
Transport  of  Dangerous  Goods  by  Air; 
Public  Meeting 

AGENCY:  Reseach  and  Special  Programs 
Administration  (RSPA),  Depeutment  of 
Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
persons  that  RSPA  will  conduct  ai  public 
meeting  to  exchange  views  on  proposals 
submitted  to  the  fifteenth  session  of  the 
International  Civil  Aviation 
Organization’s  (ICAO)  Dangerous  Goods 
Panel  (DGP)  to  be  held  in  Montreal, 
Canada  on  October  17-27, 1995. 

DATE:  October  11, 1995  at  9:30  a.m. 
ADDRESS:  Department  of  Transportation, 
Nassif  Building,  Room  4436—4438,  400 


Seventh  Street  SW.,  Washington,  DC 
20590-0001, 

FOR  FURTHER  INFORMATION  CONTACT:  Frits 
Wybenga,  (202)  366-0656,  International 
Standards  Coordinator  for  Hazardous 
Materials  Safety,  RSPA,  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  in  preparation  for 
the  fourteenth  session  of  the  ICAO 
Dangerous  Goods  Panel  Working  Group. 
The  primary  purpose  of  the  Panel 
meeting  will  be  to  discuss  proposed 
amendments  to  the  ICAO  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (the  Technical 
Instructions).  The  Panel  will  consider 
possible  amendments  to  resolve 
problems  encountered  with  the  use  of 
the  Technical  Instructions,  and 
amendments  to  the  Technical 
Instructions  on  the  basis  of  revisions  to 
the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Goods 
(UN  Recommendations). 

The  public  is  invited  to  attend 
wdthout  prior  notification. 

Documents 

Dociunents  submitted  to  the  ICAO 
Dangerous  Goods  Panel  may  be 
reviewed  between  the  hours  of  8:30  and 
5:00  in  RSPA’s  Dockets  Uriit  located  in 
room  8419  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Copies  of  dociunents  may  be 
obtained  from  RSPA  for  a  nominal  fee. 

A  listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMIX),  RSPA’s  computer 
bulletin  boeud.  Documents  may  be 
obtained  by  contacting  RSPA’s  Dockets 
Unit  (202-366-4453),  For  more 
information  on  the  use  of  the  HMIX 
system,  contact  the  HMIX  information 
center;  1-800-PLANFOR  (782-6367);  in 
Illinois,  1-800-367-9592;  Monday 
through  Friday,  8:30  a.m.  to  5:00  p.m. 
Central  time. 

After  the  meeting,  a  summary  of  the 
pubhc  n^eeting  will  also  be  available 
from  the  Hazardous  Materials  Advisory 
Council  (HMAC),  Suite  250, 1101 
Vermont  Ave.,  Suite  301,  NW., 
Washington,  DC  20005;  telephone 
number  (202)  289—4550. 

Issued  in  Washington,  DC,  on  September 

28, 1995. 

Robert  A.  McGuire, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 

[FR  Doc.  95-24540  Filed  10-2-95;  8:45  am] 
BILLING  CODE  4910-60-M 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.in.,  Tuesday, 
October  10. 1995. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2lst  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal  * 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  29, 1995. 

Jennifer  J.  Jidinson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-24704  Filed  9-29-95;  3:27  pm] 
BILUNQ  COOf  e21IM>1-P 


FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  DATES:  9:00  a.m.,  Thursday, 
October,  5, 1995. 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 

STATUS:  This  entire  meeting  will  be 
open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Consideration  of  FHLBank  of  San 

Francisco’s  AHP  Priority 

•  FHLBank  of  Dallas/Mercantile  Bank  AHP 

Modification 

•  FHLBank  System  Compensation  Issues 

(A)  Adoption  of  Proposed  FHLBank 
System  Compensation  Regulation 

(B)  Finance  Board  Approval  of  1996  Base 
Salary  Ranges  and  Merit  Increases 
Guidelines 

•  Proposed  Rule  on  FHLBank  Membership 

Approval 


CONTACT  PERSON  FOR  MORE  INFORMATION:  . 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202) 408-2837. 

Rita  L  Fair, 

Managing  Director. 

(FR  Doc.  95-24694  Filed  9-29-95;  3:24  pm] 
BIUJNQ  0001  (TZS-OI-P 


U.S.  CONSUMER  PRODUCT  SAI^TV 
COMMISSKNi 

TIME  AND  DATE!  10:00  a.m.,  Friday, 
Octobers,  1995. 

LOCATION:' Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

Matters  To  Be  Qmsidered: 

Bunk  Beds 

The  staff  will  brief  the  Commission  on  the 
status  of  the  voluntary  standards  for  bunk 
beds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  September  29, 1995. 

Sadye  E.  Dunn, 

Secretary. 

(FR  Doc.  95-24695  Filed  9-29-95;  3:25  pm] 

BILUNO  CODE  63S5-01-M 


SUNSHINE  ACT  NOTICES 

AGENCY:  Federal  Election  Commission 
“FEDERAL  REGISTER”  NUMBER:  95-24315. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday,  October  3, 1995,  at  10:00  a.m.; 
meeting  closed  to  the  public. 

This  meeting  has  been  changed  to 
4:00  p.m. 

DATE  AND  TIME:  Tuesday,  October  3. 1995 
at  10:00  a.m. 

PLACE:  999  E.  Street,  N.W.  Washington, 
D.C.  (Ninth  Floor.) 

STATUS:  This.  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

REGULATIONS: 

Revised  MCFL  Regulations  on  Facilitation, 
Candidate  Appearances,  Endorsements,  Voter 
Guides  and  Meeting  Rooms. 

MCFL  Regulations:  Defining  Restricted 
Class;  Logos  and  Letterhead;  Registration  & 
Voting  Information  and  Communications; 
GOTV  Drives. 


PERSON  TO  CONTACT  FOR  PIFORMATION: 
Mr.  Ron  Harris,  Press  Gfficn', 
Telephone:  (202)  219-4155. 

Marjorie  Vk  Emmons, - 
Secretary  of  the  Commission. 

[FR  DOC  95-24699  Piled  9-29-95;  3:26  pm] 
BILUNO  COOB  t715-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  2, 9, 16,  and  23, 
1995. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  2 
Tuesday,  October  3 
10:00  a.m. 

Briefing  by  National  Academy  of  Sciences 
(NAS)  on  Recommendations  for 
Technical  Bases  of  Yucca  Mountain 
Standards  (Public  Meeting) 

(Contact:  Lisa  Clendening,  202-334-3066) 

Week  of  October  9— Tentative 
Tuesday,  October  10 
10:00  a.m. 

Briefing  on  NRC’s  Technical  Training 
Program  (Public  Meeting) 

(Contact:  Ken  Raglin,  615-655-6500) 

Week  of  October  16— Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  October  16. 

Week  of  October  23 — ^Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  October  23. 

Note:  The  Nuclear  Regulatory  Commission 
is  operating  under  a  delegation  of  authority 
to  Chairman  Shirley  Ann  Jackson,  because 
with  three  vacancies  on  the  Commission,  it 
is  temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests.of  openness  and 
public  accountability,  the  Commission  will 
conduct  business  as  through  the  Sunshine 
Act  were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)^301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to  several 
himdred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  it, 
please  contact  the  Office  of  the  Secretary, 
Attn;  Operations  Branch,  Washington,  D.C 
20555  (301-415-1963). 
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In  addition,  distribution  of  this  meeting  - 
notice  over  the  internet  system  is  available. 

If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically, 
please  send  an  electronic  message  to 
alb@nrc.gov  or  gkt@nrc.gov. 

Dated:  September  29, 1995. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  95-24692  Filed  9-29-95;  2:18  pml 
BILLING  CODE  7590-01-M  ' 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Notice  of  Proposal  to  Submit 
Information  Collection  to  the  Office  of 
Management  and  Budget  (OMB) 

Correction 

In  notice  document  95-23524 
beginning  on  page  49249  in  the  issue  of 
Friday,  Septeml^r  22, 1995,  make  the 
following  correction: 

On  the  same  page,  in  the  second 
column,  in  the  first  paragraph  under  the 
heading  DATES,  in  the  second  line, 
“(insert  60  days  after  publication  date).” 
should  read  “November  21, 1995.” 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-570-808] 

Chrome-Plated  Lug  Nuts  From  the 
People’s  Republic  of  China;  Final 
Results  of  Antidumping  Administrative 
Review 

•  Correction 

In  notice  document  95-23334 
beginning  on  page  48687  in  the  issue  of 
W^nesday,  September  20, 1995,  in  the 
first  column,  under  EFFECTIVE  DATE, 
“October  20, 1995.”  should  read 
“September  20, 1995.”. 


BILUNG  CODE  1506-01-0 
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Congregate  Housing  Services  Program: 
Cancellation  of  Notice  of  Funding 
Availability  for  the  Department  of 
Housing  and  Urban  Development’s 
Competition;  Fiscal  Year  1995;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secreta^  for 
Housing— Federal  Housing  * 
Commissioner 

[Ooctot  No.  FR-a839-N-02] 

Congregate  Housing  Services 
Program:  Cancellation  of  Notice  of 
Funding  Avallabliity  for  the 
Department  of  Housing  and  Urban 
Developmenf  s  Competition;  Fiscal 
Year  1995 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Cancellation  of  the 
Notice  of  Fimding  Availability  (NCH^A) 
for  HUD’s  competition  for  ffie 
Congregate  Housing  Services  Program 
(CHSP),  Fiscal  Year  (FY)  1995. 

SUMMARY:  On  May  10, 1995,  at  60  FR 
25092,  HUD  issued  a  NOFA  of 
$38,480,150  for  FY  1995  for  the  CHSP. 

On  July  27, 1995,  the  President 
approved  the  “Emergency  Supplemental 
Appropriations  for  Additional  Disaster 
Assistance,  for  Anti-terrorism 
Initiatives,  for  Assistance  in  the 
Recovery  from  the  Tragedy  that 
Occurred  at  Oklahoma  City,  and 
Rescissions  Act,  1995“  (Pub.  L.  104-19, 


109  Stat.  194)  (the  Rescissions  Act).  The 
Rescissions  Act  rescinded  $37  million 
from  the  CHSP — approximately  $23 
million  of  the  funds  appropriated  in.FY 
1995  and  approximately  $14  million  in 
unobligated  funds  for  imor  years. 

After  rescission,  HUD  has 
approximately  $1.8  million  available  to 
fund  CHSP  grants.  HUD  received  33 
applications  for  CHSP  grants,  but  HUD 
has  decided  not  to  fund  any  additional- 
CHSP  grants  forFY  1995  because  of  the 
limited  amount  of  funds  available. 
Instead,  HUD  has  decided  to  use  the 
$1.8  million  to  fund  further  the  52 
CHSP  grantees  already  funded  underthe 
Congregate  Services  Act  of  1978  (42  ^  r" 
U.S.C.  8001)  for  an  additional  four  and 
one-half  (4V2)  months  each.>  Under  the 
Department  of  VeteranLAffairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations  > 
Act,  1995  (Pub.L.  103-327),  HUT)  is 
authorized  to  use  up  to  $6,267,000  for 
entities  operating  the  CHSP  in 
accordance  with  the  1978  Act,  as 
amended.  Prior  to  the  rescission  of 

■  Based  upon  the  experience  of  grantees  funded 
under  the  1978  Act,  Congress  created  a  revised 
CHSP  under  the  National  Affordable  Housing  Act 
(Pub.L.  101-625)  (NAHA),  to  be  administrated  in 
coordination  with  the  RHCDS.  Under  NAHA,  ^ 
eligible  housing  projects  that  were  receiving 
assistance  under  the  1978  Act  were  to  continue  to 
receive  priority  for  assistance. 


CHSP  funds,  HUD  made  $142,592  in  FY 
1995  funds  available  for  the  1978  Act 
grantees. 

Therefore,  HUD  is  cancelling  the  FY 
1995  CHSP  NOFA  with  respect  to  the 
funds  allocated  for  HUD’s  competition. 
Applications  received  by  RHCDS  will  • 
continue  to  be  processed  in  accordance 
with  the  May  10, 1995  NOFA. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  NOFA 
cancellation,  applicants  with  HUD 
projects  may  contact  the  appropriate 
Asset  Management,  Public  and/or 
Indian  Housing  Management  Specialist 
in  the  HUD  State/ Area  office  which  has 
jurisdiction  for  the  projects. 

Applicants  for  HUD  projects  should 
not  contact  HUD  Headquarters;  such 
calls  will  be  referred  to  the  appropriate 
HUD  State/ Area  office. 

Accordingly,  HUD’s  competition  for 
the  Congregate  Housing  Services 
Program  that  was  offered  under  the 
NOFA  published  on  May  10, 1995,  at  60 
FR  25092,  is  cancelled. 

Dated;  September  7, 1995. 

Nicelas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  95-24468  Filed  10-2-95;  8:45  am] 
BILUNQ  CODE  4210-27-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  FR-3864-N-04] 

Notice  of  Regulatory  Waiver  Requests 
Granted 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Public  notice  of  the  granting  of 
regulatory  waivers.  Request:  April  1, 

1995  through  June  30, 1995. 

SUMMARY:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regulations.  This  notice  is  the 
eighteenth  such  notice  being  pubUshed 
on  a  quarterly  basis,  providing 
notification  of  waivers  granted  during 
the  preceding  reporting  period.  The 
purpose  of  this  notice  is  to  comply  with 
the  requirements  of  section  106  of  the 
Reform  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  Notice, 
contact  Camille  E.  Acevedo,  Assistant 
General  Coimsel  for  Regulations,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone 
202-708-3055;  TDD:  (202)  708-3259. 
(These  are  not  toll-fi«e  numbers.)  For 
information  Concerning  a  peuticular 
waiver  action,  about  which  public 
notice  is  provided  in  this  docmnent, 
contact  the  person  whose  name  emd 
address  is  set  out,  for  the  particular 
item,  in  the  accompanying  list  of 
waiver-grant  actions. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Congress 
adopted,  at  HUD’s  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (Section  7(q)(3)) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3), 
provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  groimds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  inffividual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 


publishing  a  Notice  in  the  Federal 
Register.  These  Notices  (each  covering 
the  period  since  the  most  recent 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grmmds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purposes  of  today’s 
dociiment. 

Today’s  dociiment  follows 
publication  of  HUD’s  Statement  of 
Policy  on  Waiver  of  Regulations  and 
Directives  Issued  by  HUD  (56  FR  16337, 
April  22, 1991).  This  is  the  eighteenth 
Notice  of  its  kind  to  be  published  imder 
Section  106.  It  updates  HUD’s  wsiiver- 
grant  activity  from  April  1, 1995 
through  Jime  30, 1995.  In  approximately 
three  months,  the  Department  will 
publish  a  similar  Notice,  providing 
information  about  waiver-grant  activity 
for  the  period  fi-om  July  1, 1995  throu^ 
September  30, 1995. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  granted  waivers  are  listed 
in  a  sequence  keyed  to  the  section 
number  of  the  HUD  regulation  involved 
in  the  waiver  action.  For  example,  a 
waiver-grant  action  involving  exercise 
of  authority  under  24  CFR  24.200 
(involving  the  waiver  of  a  provision  in 
Part  24)  would  come  early  in  the 
sequence,  while  waivers  in  the  Section 
8  and  Section  202  programs  (24  CFR 
Chapter  VIII)  would  be  among  the  last 
matters  listed.  Where  more  than  one  ^ 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
munber  of  the  first  regulatory 
requirement  in  Title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  o^both 
§  811.105(b)  and  §  811.107(a)  would 
appear  sequentially  in  the  listing  under 
§  811.105(b).)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver  grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions,  as  well  as 


those  that  occur  between  July  1, 1995 
through  September  30, 1995. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  that  follows 
this  Notice. 

Dated:  September  26, 1995. 

Henry  G.  Cisneros, 

Secretary. 

Appendix — ^Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Officers  of  the 
Department  of  Housing  and  Urban 
Development,  April  1, 1995  Through  June 
30, 1995 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is: 

Mr.  James  B.  Mitchell,  Director,  Financial 
Services  Division,  U.S.  Department  of 
Housing  and  Urban  Development,  470  L’ 
Enfant  Plaza  East,  Suite  3119,  Washington, 

DC  20024,  Phone:  (202)  755-7450  xl25. 

1.  REGULATION:  24  CFR  Sections 
811.106(d)  and  811.107(d)  of  1977 
Regulations. 

PRO^CT/ACnVITY:  Miami  Beach  HA 
refunding  of  bonds  issued  in  1978,  which 
financed  an  uninsured  Section  8  assisted 
project:  Rebecca  Towers  North,  HUD  Project 
Number  FL29-0009-001. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  ll(b)Tetter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-FHA 
Commissioner. 

DATE  GRANTED:  April  17, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  prohibited  refundings 
and  required  that  excess  reserve  balances  be 
used  for  project  purposes.  The  issuer  has 
requested  HUD’s  permission  to  release  excess 
reserve  balances  horn  the  1978  Trust 
Indenture  for  use  in  providing  newly 
constructed  housing  for  abused  women  and 
children.  Issuance  of  1995  refunding  bonds 
under  Section  103  of  the  Tax  Code  will  not 
reduce  project  debt  service  nor  generate 
Section  8  savings.  The  Housing  Authority 
will  agree  to  extend  low-income  occupancy 
in  this  project  for  10  years  after  expiration  of 
the  Housing  Assistance  Payments  Contract  in 
January  2019. 

2.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  and  811.115(b). 

PROJECT/ACTIVITY:  The  New  Castle, 
Indiana  Housing  Authority  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  Willow  Glen  Apartments,  FHA  No. 
073—35349. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  April  14, 1995. 
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REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
mahirity.  This  refunding  proposal  was 
approv^  by  HUD  on  April  14, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.42%.  The  tax-exempt 
refunding  bond  issue  of  $1,275,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  tl^ugh  replacement  of 
outstanding  tax-exempt  coupons  of  10.5%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.23%  to  6.7%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

3.  REGULATION;  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(3),  811.114(b)(3), 
811.114(d),  811.115(b). 

PROJECT/ACnVITY:  Hilliard  HDC  of 
Columbus,  Ohio  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Sturbridge  Green  Apartments  (FHA  No.  043- 
35260). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  April  25, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions. 
This  refunding  proposal  was  approved  by 
HUD  on  March  16, 1995.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6.35%.  The  tax-exempt  refunding  bond  issue 
of  $1,435,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The  Treasury 
also  gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.4%  at  the  call  date 
with  tax-exempt  bonds  yielding  6.35%.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.7%  to  6.65%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

4.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  811.115(b). 


PROJECT/ ACTIVITY:  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  three  Section  8  assisted 
projects,  Miamisburg  Manor,  Mountaingate, 
and  Applewood  Village  Apartments  (FHA 
Nos.  046-35520, 046-35533,  and  043- 
35246). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  4, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  March  21, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.28%.  The  tax-exempt 
refunding  bond  issue  of  $3,935,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  8.5% — 
9.5%  at  the  call  date  with  tax-exempt  bonds 
yielding  6.28%.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rates  at  expiration  of  the  HAP 
contract,  from  9.25%  and  8.5%  to  6.6%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

5.  REGULATION:  24  CFR  811.114(d), 
811.115(b),  811.117. 

PROJECT/ ACTIVITY:  The  Housing  Finance 
Corporation  of  Long  Branch,  New  Jersey 
refunding  of  bonds  which  financed  a  Section 
8  assisted,  uninsured  project.  Ocean  View 
Towers,  HUD  No.  NJ39-0014-052. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  11, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions 
under  Section  103  of  the  Tax  Code.  This 
refunding  proposal  was  approved  by  HUD  on 
July  22, 1994.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.32%.  The  tax- 
exempt  refunding  bond  issue  of  $5,445,000  at 
current  low-interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long-term 
tax  revenue  benefits  through  replacement  of 


outstanding  tax-exempt  coupons  of  7.75%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  lower- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

6.  REGULATION:  24  GFR  81iri06(d)  and 
811.107(d)  of  1977  Regulations. 

PROJECT/ ACTIVITY :  Greenville  (North 
Carolina)  HA  refunding  of  bonds  which 
financed  an  uninsured  Section  8  assisted 
project:  University  Towers  Elderly 
Apartments,  HUD  Project  Niunber  NC19- 
0004-005. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  from 
Federal  income  taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

DATE  GRANTED:  May  15, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  prohibited  refundings 
and  required  that  excess  reserve  balances  be 
used  for  project  purposes.  The  issuer  has 
requested  HUD  permission  to  release  excess 
reserve  balances  from  the  1979  Trust 
Indenture  for  use  in  providing  afi^ordable 
housing  for  low-income  families.  Issuance  of 
1995  refunding  bonds  imder  Section  103  of 
the  Tax  Code  will  reduce  project  debt  service 
and  generate  Section  8  savings  to  be  shared 
equally  by  the  Issuer  and  the  U.S.  Treasury 
pursuant  to  the  McKinney  Act  The  Housing 
Authority  has  agreed  to  extend  low-income 
occupancy  in  this  project  for  10  years  after 
expiration  of  the  Housing  Assistance 
Payments  Contract. 

7.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  811.115(b). 

PROJECT/ ACTIVITY:  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  three  Section  8  assisted 
projects,  Athens  Gardens,  Sprucewood 
Commons,  and  Woodwind  Apartments  (FHA 
Nos.  043-35266,  043-35254,  and  046- 
35535). 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY;  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

DATE  GRANTED;  May  17, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  March  29, 1995. 
Refunding  bonds  have  been  priced  to  an 
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average  yield  of  6.29%.  The  tax-exempt 
refunding  bond  issue  of  $4,625,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  tl^ugh  replacement  of 
outstanding  tax-exempt  coupons  of  10.4%  at 
the  call  date  with  tax-exempt  bonds  yielding 
6.29%.  The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rates  at 
expiration  of  the  HAP  contract,  from  10.72% 
to  6.62%,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refwding  serves  the 
important  public  purposes  of  reducing  HUD’s 
Se^ion  8  program  costs,  improving  Treasury 
tax  revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood  that 

t>rojects  will  continue  to  provide  housing  for 
ow-income  families  after  subsidies  e^ire,  a 
priority  HUD  objective. 

8.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  and  811.115(b). 

PROJECT/ ACTIVITY:  The  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  a  Section  8  assisted  project. 
Crescent  Square  Apartments,  FHA  No.  046- 
35559. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  tern 
Federal  income  taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  16, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions. 
This  refunding  proposal  was  approved  by 
HUD  on  March  29, 1995.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6.59%.  The  tax-exempt  refunding  bond  issue 
of  $1,170,000  at  ciurent  low-interest  rates 
will  save  Section  8  subsidy.  The  Treasury 
also  gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  11.5 — 12%  at  the  call 
date  in  1995  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  12%  to  6.62%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

9.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  and  811.115(b). 

PROJECT/ ACTIVITY:  The  Boaz,  Alabama 
Housing  Authority  refunding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Meadowood  Apartments,  FHA  No.  062- 
35346. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifrunily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 


GRANTED  BY:  Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  18, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approv^  by  HUD  on  May  1, 1995.  Refunding 
bonds  have  been  priced  to  an  average  yield 
of  6.60%.  The  tax-exempt  refunding  bond 
issue  of  $1,085,000  at  current  low-interest 
rates  will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax  revenue 
benefits  throu^  replacement  of  outstanding 
tax-exempt  couprans  of  11.5%  at  the  call  date 
in  1995  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  11.5%  to  6.97%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

10.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  and  811.115(b). 

PROJECT/ACTIVITY:  The  Smithville, 

Texas  Housing  Authority  refunding  of  bonds 
which  financed  a  Section  8  assisted  project, 
Smithville  Gardens  Apartments,  FHA  No. 
115-35218. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  24, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD' 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refimding  proposal  was 
approved  by  HUD  on  April  25, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.40%.  The  tax-exempt 
refunding  bond  issue  of  $1,110,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  10.3%  to  6.40%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 


refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

11.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  and  811.115(b). 

PROJECT/ACTIVITY:  The  Port  Arthur, 
Texas  Housing  Authority  refunding  of  bonds 
which  financed  a  Section  8  assisted  project, 
Stonegate  Village  Apartments,  FHA  No.  114- 
35313. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  mithorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  24, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refimding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amoimt,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CF%  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  April  25, 1995., 
Refunding  bonds  have  ^en  priced  to  an 
average  yield  of  6.38%.  The  tax-exempt 
refunding  bond  issue  of  $1,250,000  at  ciurent 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  tl^ugh  replacement  of 
outstanding  tax-exempt  coupons  of  11.5%  to 
12.25%  at  die  call  date  in  1995  with  tax- 
exempt  bonds  at  a  substantially  lower 
interest  rate.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  6.75%,  thus  reducing 
FHA  mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD’s  Section  8  program  costs, 
improving  Treasury  tax  revenues,  (helping 
reduce  the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income  families 
after  subsidies  expire,  a  priority  HUD 
objective. 

12.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(b)(1),  811.108(b)(3), 
811.114(b)(3),  811.114(d),  and  811.115(b). 

PROJECT/ACTIVITY:  The  County  of  Palm 
Beach,  Florida  refunding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Boynton  Terrace  Apartments,  Section  8  No. 

FT  .70-nns't— n4Q 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  vmder  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  May  26, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
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original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions. 
This  refunding  proposal  was  approved  by 
HUD  on  May  12, 1995.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  8.0%  as 
unrated  due  to  the  deficient  condition  of  the 
project.  The  tax-exempt  refunding  bond  issue 
of  $4,375,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The  Treasury 
also  gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  13.35%  at  the  call  date 
in  1995  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Se^ion  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective.  This  refunding  will 
provide  $110,000  at  closing  for  urgently 
needed  project  repairs  and  an  additional 
$249,000  over  time  for  other  capital 
improvements. 

13.  REGULATION:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(3),  811.114(b)(3), 
811.114(d),  and  811.115(b). 

PROJECT/ACTIVITY:  The  Meadows  (North 
Liberty,  IN)  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  project. 
Meadows  Apartments,  FHA  No.  073-35420. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  authorize  call  of 
debentiuus  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner. 

DATE  GRANTED:  June  15, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refimding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refimding  proposal  was 
approved  by  HUD  on  Deceniber  21, 1994. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.55%.  The  tax-exempt 
refunding  bond  issue  of  $1,615,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.5%  at 
the  call  date,  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  ^nd  project  repairs  and 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  thus  reducing  FHA  mortgage 
insurance  risk.  The  refimding  serVes  the 
important  public  purposes  of  reducing  HUD’s 
Section  8  program  costs,  improving  Treasury 
tax  revenues,  (helping  reduce  the  budget 
deficit),  and  increasing  the  likelihood  that 
projects  will  continue  to  provide  housing  for 
low-income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

14.  REGULATION:  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(3),  811.114(b)(3), 
811.114(d),  and  811.115(b). 


PROJECT/ ACnVITY:  The  St.  Louis  Area 
HFC  refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  Kendelwood 
Apartments,  FHA  No.  085-35302, 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multi&mily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY;  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  June  22, 1995. 

REASONS  WAIVED:  The  Part  81 1 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refimding  transactions. 
This  refunding  proposal  was  approved  by 
HUD  on  June  15, 1995.  Refimding  bonds 
have  been  priced  to  an  average  yield  of 
6.40%.  The  tax-exempt  refunding  bond  issue 
of  $4,055,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The  Treasury 
also  gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.4%  at  the  call  date  in 
1996  with  tax-exempt  bonds  at  a 
substantially  lower  interest  rate.  The 
refimding  will  also  substantially  reduce  the 
FHA  mortgage  Interest  rate  at  expiration  of 
the  HAP  contract,  from  10.6%  to  7.2%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refimding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

15.  REGULATION;  24  CFR  811.107(a)(2), 
811.108(a)(1),  811.108(a)(3),  811.114(b)(3), 
811.114(d),  and  811.115(b). 

PROJECT/ACTIVITY :  The  Bossier  City, 
Louisiana  Housing  Authority  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  Clover  Dale  Apartments,  FHA  No. 
059-35195. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  g^iit  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  from 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner. 

DATE  GRANTED:  June  22, 1995. 

REASONS  WAIVED:  The  Part  811 
fegulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refimding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
seciued  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  May  9, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.55%.  The  tax-exempt 
refunding  bond  issue  of  $4,270,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  9Ve%  at 


the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  9.5%  to  6.95%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Sertion  8 
program  costs,  improving  Treasiuy  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

16.  REGULATION:  24  CFR  811.107(a)(2). 
811.107(b).  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3).  811.114(d),  and  811.115(b). 

PROJECT/ ACTIVITY:  The  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  a  Section  8  assist^  project, 
Bucyrus  Estates  Apartments,  FHA  No.  042- 
35326. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  autlmrize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  June  23, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  folly 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  on  June  8, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.43%.  The  tax-exempt 
refunding  bond  issue  of  $1,565,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  tl^ugh  replacement  of 
outstanding  tax-exempt  coupons  of  10%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  frx)m  10.25%  to  6.9%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

17.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1),  811.108(a)(3), 
811.114(b)(3),  811.114(d),  and  81 1.115(b). 

PROJECT/ ACTIVITY:  The  Shreveport, 
Louisiana  Housing  Authority  refunding  of 
bonds  which  financed  a  Section  8  assisted 
project.  Stone  Vista  Apartments,  FHA  No. 
059-35196. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  Grom 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 
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GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secratuy  for  Ifousing-Federal 
Housing  Conunissioner. . 

DATE  GRANTED:  June  27, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  ched  above  were  intended  for 
original  bond  financing  transactions  end  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refunding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  \mder 
24  CFR  Section  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding  proposal 
was  approved  by  HUD  onJifey  12, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  5.94%.  The  tax-exempt 
refunding  bond  issue  of  $3,055,000  at  current 
low-interest  rates  vdll  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  tlmugh  replacement  of 
outstanding  tax-exempt  coupons  of  9.4%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  9.5%  to  6.375%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refundi^  serves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasury  tax 
revenues,  (helping  reduce  the  budget  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

18.  REGULATION:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a),  811.108(a)(1), 
811.108(a)(3),  811.114(b)(3),  811.114(d),  and 
811.115(b). 

PROJECT/ ACTIVITY:  The  Ohio  Capital 
Corporation  for  Housing  refunding  of  bonds 
which  financed  two  Section  8  assisted 
projects,  Harrisburg  Station  Project  FHA  No. 
043-35267  and  Murray  Commons  Project, 
FHA  No.  043-35258. 

NATURE  OF  REQUIREMENT:  The 
Regulations  set  conditions  under  which  HUD 
may  grant  a  Section  11(b)  letter  of  exemption 
of  multifamily  housing  revenue  bonds  ^m 
Federal  income  taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

GRANTED  BY:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

DATE  GRANTED:  June  29, 1995. 

REASONS  WAIVED:  The  Part  811 
regulations  cited  above  were  intended  for 
original  bond  financing  transactions  and  do 
not  fit  the  terms  of  refunding  transactions.  To 
credit  enhance  refimding  bonds  not  fully 
secured  by  the  FHA  mortgage  amount,  HUD 
also  agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  June  27, 1995. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.07%.  The  tax-exempt 
refunding  bond  issue  of  $3,350,000  at  current 
low-interest  rates  will  save  Section  8  subsidy. 
The  Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  10.4%  at 
the  call  date  in  1995  with  tax-exempt  bonds 
at  a  substantially  lower  interest  rate.  The 
refunding  will  also  substantially  reduce  the 
FHA  mortgage  interest  rates  at  expiration  of 


the  HAP  contract,  from  10.72%  to  6.4%,  thus 
reducing  FHA  mortgage  insurance  risk.  The 
refunding  Mrves  the  important  public 
purposes  of  reducing  HUD’s  Section  8 
program  costs,  improving  Treasriry  tax 
revenues,  (helping  reduce  the  bucket  deficit), 
and  increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for  low- 
income  families  after  subsidies  expire,  a 
priority  HUD  objective. 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  information  about  these 
waiver-grant  items  in  this  listing  is: 

Debbie  Ann  Wills,  Field  Management 
Offrcer,  U.S.  Department  of  Housing  ft  Urban 
Development,  Office  of  Community  Plarming 
and  Development,  451  7th  Street,  &W., 
Washington,  D.C.  2041&-7000,  Telephone: 
(202)  708-2565, 

19.  REGULATION:  24  CFR  92.2. 

PROJECT/ ACTIVITY:  The  City  and  County 

of  Honolulu,  Hawaii  requested  a  waiver  of 
the  definition  of  commitment  of  HOME 
program  funds  to  recognize,  for  one  time 
only,  the  reservation  of  $1.2  million  for  the 
purtdiase  of  rental  housing. 

NATURE  OF  REQUIREMENT:  The  HOME 
regulation  at  92.2  defines  commitment  as  the 
jurisdiction  having  entered  into  a  legally 
binding  agreement  with  a  recipient  to  use  a 
specific  amount  of  HOME  funds  to  produce 
affordable  housing. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Plarming  ft 
Development. 

DATE  GRANTED:  April  26, 1995. 

REASONS  WAIVED:  The  application  of 
section  92.2  of  the  HOME  regulations  would 
create  an  imdue  hardship  for  the  low  income 
plantation  workers  who  would  have  to  vacate 
their  housing  and  thus  adversely  effect  the 
purposes  of  the  Act. 

20.  REGULATION:  24  (7R  92.2. 

PROJECT/ACTIVITY:  The  City  Los 

Angeles,  California  requested  a  waiver  of  the 
HOME  program  regulation  that  requires  a 
conununity  development  housing 
organization  (CHDO)  to  have  a  tax  exempt 
ruling  from  the  IRS.  The  waiver  was 
requested  for  a  specific  non-profit 
organization  and  it.will  allow  the  City  to 
meet  the  requirement  that  15  percent  of  its 
FY  1992  HOME  funds  be  reserved  for  CHDOs 
within  24  months  after  being  awarded. 

NATURE  OF  REQUIREMENT:  One  of  the 
HOME  definitions  at  92.2  defines  of  a 
community  development  housing 
organization  (CHDO)  as  an  organization  that 
has  a  tax  exempt  ruling  fixim  the  IRS. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Coirununity  Plarming  ft 
Development. 

DATE  GRANTED:  May  8, 1995. 

REASONS  WAIVED:  It  was  determined 
that  the  application  for  tax  exempt  status  was 
either  not  processed  by  the  IRS  or  lost  in 
transit.  It  was  determined  that  there  was  good 
cause  not  to  take  away  the  HOME  funds 
unless  the  organization  did  not  receive  tax 
exempt  status  by  June  of  1996. 

21.  REGULATION:  24  CFR  92.220(a)(6)(ii). 

PROJECT/ ACTIVITY:  The  State  of  Indiana 

Housing  Finance  Authority  requested  a 
waiver  of  the  HOME  program  regulations  at 
24  CFR  92.220(a](6)(ii)  to  allow  as  eligible 
forms  of  matching  contribution  certain 


project  specific  legal,  architectural  and 
enginewing  fees  that  are  waived  or  foregone. 

NATURE  OF  REQUIREMENT:  The  HOME 
regulation  at  92.220  (a)(6)  provides  the  basis 
for  allowing  project-specific  legal, 
architectural  and  engineering  labor  costs  that 
are  waived  or  foregone  to  be  counted  as 
match.  However,  Section  92.220(a)(6)(ii) 
requires  that  the  fees  be  the  same  as  the 
single  rate  published  aimually  in  the  Federal 
Re^ater. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Plarming  ft 
Development. 

DATE  GRANTED:  Aiwil  8, 1995. 

REASONS  WAIVED:  The  application  of 
section  92.220(a)(6)(ii)  of  the  HOME 
regulations  would  create  an  undue  hardship 
for  the  State  by  limiting  its  ability  to 
participate  in  the  HONffi  program. 

22.  REGULATION:  24  CFR  92.222(b). 

PROJl^/ACnVITY:  The  City  of  St.  Louis, 

Missouri  requested  that  the  match  reduction 
made  because  the  area  was  declared  a  natural 
disaster  area  be  extended  for  Fiscal  1995. 

NATURE  OF  REQUIREMENT:  Under  the 
HOME  Program,  each  participating 
jurisdiction  must  matdi  its  allocation  of 
HOME  Program  funds.  Jurisdictions 
designated  federal  “natural  disaster  areas” 
are  given  relief  from  the  match  requirements 
for  one  year. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Plarming  ft 
Development. 

DATE  GRANTED:  May  8, 1995. 

REASONS  WAIVED:  To  relieve  the 
jurisdiction  of  coming  up  with  matching 
funds  that  would  delay  the  use  of  HOME 
funds  in  an  emergency  situation. 

23.  REGULATION:  24  CFR  92.252(a)(2)(i). 

PROJECT/ ACTIVITY!  The  State  of  Arizona, 

on  behalf  of  a  State  HOME  recipient  Nogales 
Arizona,  requested  a  waiver  of  the  HOME 
program  legations  at  24  CFR  92.252(a)(2)(i) 
to  pennit  Section  202  project  rents,  which 
exceed  the  low  HOME  rents  to.  prevail  for  the 
project. 

NATURE  OF  REQUIREMENT:  The 
regulations  at  24  CFR  92.252(a)(2)(i)  state,  “to 
obtain  the  maximum  monthly  rent  that  may 
be  charged  for  a  unit  that  is  subject  to  this 
limitation,  the  owner  or  participating 
jurisdiction  multiplies  the  annual  adjusted 
income  of  the  tenant  family  by  30  percent 
and  divides  by  12,  and  if  applicable, 
subtracts  a  monthly  allowance  for  any 
utilities  and  services  to  be  paid  by  the 
tenant.” 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  ft 
Development. 

DATE  GRANTED:  May  8, 1995. 

REASONS  WAIVED:  The  application  of 
section  92.252(a)(2)(i)  of  the  HOME 
regulations  for  the  section  202  project  would 
create  an  undue  hardship  for  the  City 
because  an  elderly  project  would  not  be 
developed  in  the  jurisdiction,  and  thus 
adversely  affect  the  purposes  of  the  Housing 
and  Conununity  Development  Act. 

24.  REGULATION:  24  CFR  92.254(a)(4)(ii). 

PROJECT/ ACTIVITY:  State  of  California, 

Napa  County  requested  a  waiver  of  24  CFR 
92.254(a)(4)(ii)  which  limits  the  value  of 
homes  purchased  using  HOME  funds. 
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NATURE  OF  REQUIREMENT:  The  HOME 
regulations  at  24  CFR  92.254(a)(4)(ii)  state 
that  for  housing  to  qualify  as  affordable 
housing  for  homeownership,  its  purchase 
price  and/or  after  rehabilitation  value  cannot 
exceed  95  percent  of  the  median  purchase 
price  for  single  family  housing  for  the 
jurisdiction  as  determined  by  HUD.  If  the 
jurisdiction  believes  the  limits  determined  by 
HUD  do  not  accurately  reflect  95  percent  of 
the  median  purchase  price,  the  regulation 
provides  that  it  may  appeal  the  limits  in 
accord^ce  with  24  CFR  203.18(b). 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  29, 1995. 

REASONS  WAIVED:  The  HUD  Field  Office 
presented  data  for  single  family  home  sales 
that  was  determined  by  the  Assistant 
Secretary  to  be  a  reasonable  and  accurate 
representation  of  local  market  conditions 
and,  therefore,  the  HOME  purchase  price/ 
value  limits  were  revised  upward  for  the 
Napa  County. 

25.  REGULATION:  24  CFR  291.400. 

PROJECT/ ACTIVITY :  The  Anoka  County 

Community  Action  Program  requested  a 
waiver  the  24  month  residency  for  a  tenant 
in  a  single  family  property  leased  under  the 
single  family  property  disposition  homeless 
program. 

NATURE  OF  REQUIREMENT:  The 
regulations  at  24  CFR  291.400  prohibit  a  non¬ 
profit  organization  or  a  community 
participating  in  the  Single  Family  Property 
Disposition  Leasing  Program  from  extending 
a  lease  to  the  same  tenant  for  a  period  beyond 
24  months. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  19, 1995. 

REASONS  WAIVED:  The  waiver  will  allow 
a  formerly  homeless  family  more  time  to  find 
permanent  housing. 

26.  REGULATION:  24  CFR  511.11(a). 

PROJECT/ ACTIVITY:  The  City  of  Pittsburg, 

Kansas  requested  a  waiver  of  the  Rental 
Rehabilitation  requirement  that  the  amount 
of  disbursed  funds  for  a  cancelled  project  be 
returned  to  the  grantee’s  C/MI  system. 

NATURE  OF  REQUIREMENT:  The 
regulations  at  24  CFR  511.11(a)  state  that,  “if 
a  project  is  terminated  before  completion  of 
rehabilitation  whether,  voluntarily  by  the 
grantee  or  otherwise,  an  amount  equal  to  the 
Rental  Rehabilitation  grant  amount  already 
disbursed  for  the  project  shall  be  paid  by  the 
grantee  to  its  C/MI  accoimt,  whether  or  not 
the  grantee  has  already  expended  the  grant 
amount  to  pay  for  project  costs”. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  20, 1995. 

REASONS  WAIVED:  It  was  determined 
that  undue  hardship  would  have  resulted 
from  applying  Section  511.11(a) 
requirements  to  the  City  of  Pittsburg  and 
adversely  afi^ect  the  purposes  of  the  Rental 
Rehabilitation  program. 

27.  REGULATION:  24  CFR  511.11(g)(1). 

PROJECT/ACTIVITY:  The  City  of  Miami 

Beach,  Florida  requested  a  waiver  of  Rental 
Rehabilitation  regulations  at  24  CFR 


511.11(g)(1)  to  allow  the  City  to  fund  needed 
repairs  at  the  Blackstone  Apartments  a  131- 
unit  apartment  building  for  the  elderly. 

NATURE  OF  REQUIREMENT:  The  Rental 
Rehabilitation  regulations  at  24  CFR 
511.11(g)(l')  prohibit  the  use  of  RRP  funds  for 
projects  receiving  assistance  through 
programs  authorized  by  the  United  States 
Housing  Act  of  1937,  including  Section  8 
project-based  assistance. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  April  7, 1995. 

REASONS  WAIVED:  The  waiver  was 
granted  because  the  requirement  would  have 
caused  an  undue  hardship  on  the  elderly 
residents  of  the  Blackstone  Apartments  and 
adversely  efi^ected  the  purposes  of  the 
Housing  and  Conununity  Development  Act. 

28.  REGULATION:  24  CFR  570.200(h)  & 
570.200(a)(5). 

PROJECT/ACTIVITY:  The  City  Nashua, 
New  Hampshire  requested  a  waiver  of  24 
CFR  570.200(h)  &  570.200(a)(5)  regarding 
reimbursement  of  pre-agreement  costs  to 
permit  the  local  regional  Community  Action 
Program  agency  to  complete  the  acquisition 
and  rehabilitation  of  a  property  to  serve  as  a 
Single  Room  Occupancy  (SRO)  facility  for  40 
formerly  homeless  women. 

NATURE  OF  REQUIREMENT:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  April  7, 1995. 

REASONS  WAIVED:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  afiect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre¬ 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  City  and  the 
agency  to  complete  the  acquisition  and 
rehabilitation,  by  a  non-profit  organization, 
of  a  Section  8  Mod  Rehab  SRO  facility. 

29.  REGULATION:  24  CFR  570.200(h)  & 
570.200  (a)(5). 

PROJECT/ ACTIVITY:  The  City  Miami 
Beach,  Florida  requested  a  waiver  of  24  CFR 
570.200(h)  &  570.200(a)(5)  regarding 
reimbursement  of  pre-agreement  costs  to 
permit  the  City  of  Miami  Beach  to  provide  a 
financial  contribution  of  $1,130,000  to  the 
Loews/Forest  City  Ratner  Section  108  project. 

NATURE  OF  REQUIREMENT:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  April  13, 1995. 

REASONS  WAIVED:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  afi'ect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre¬ 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  completion  of 
the  project  which  will  result  in  the  creation 
of  629  jobs  a  majority  of  which  will  benefit 
low  and  moderate  income  people. 

30.  REGULATION:  24  CFR  570.200(h)  & 
570.200(a)(5). 

PROJECT/ ACTIVITY:  The  City  Nashua, 
New  Hampshire  requested  a  waiver  of  24 


CFR  570.200(h)  &  570.200(a)(5)  regarding 
reimbursement  of  pre-agreement  costs  to 
permit  the  City  to  provide  a  financial 
contribution  for  an  acquisition  activity. 

NATURE  OF  REQUIREMENT:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  l^fore  grant  award. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Planning  & 
Development. 

DATE  GRANTED:  June  19, 1995. 

REASONS  WAIVED:  HUT)  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  afi'ect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre¬ 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  city  to  fund  the 
acquisition,  by  a  non-profit  organization,  of 
a  youth  center  to  serve  local  youth  and 
function  as  a  community  policing  outpost, 
with  FY  1996,  FY  1997  and  FY  1998  CDBG 
funds. 

31.  REGULATION:  24  CFR  570.200(h)  & 
570.200(a)(5). 

PROJECT/ACnVITY:  The  City  of 
Springfield,  Missouri  requested  a  waiver  of 
24  CFR  570.200(h)  regarding  reimbursement 
of  pre-agreement  costs  for  two  public  service 
activities. 

NATURE  OF  REQUIREMENT:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  21, 1995. 

REASONS  WAIVED:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  affect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre¬ 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  reimbursement 
of  local  funds,  for  the  Springfield  Community 
Center  Summer  Youth  Program,  and  the 
Community  School  Pilot  Project,  with  FY 
1995  funds. 

32.  REGULATION:  24  CFR  570.200(h)  & 
570.200  (a)(5). 

PROJECT/ ACTIVITY:  Wayne  County, 
Michigan  requested  a  waiver  of  24  CFR 
570.200(h)  &  570.200(a)(5)  regarding 
reimbursement  of  pre-agreement  costs  to 
permit  the  City  of  Trenton,  Michigan  to 
construct  water  and  sewer  lines  in  a  low  and 
moderate  income  area  in  one  year  in  instead 
of  over  a  three  year  period. 

NATURE  OF  REQUIREMENT:  Under  the 
regulations  a  locality  is  precluded  from 
obligating  CDBG  funds  before  grant  award. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  29, 1995. 

REASONS  WAIVED:  HUD  determined  that 
failure  to  grant  the  waiver  would  cause 
hardship  and  adversely  afiect  the  purposes  of 
the  Act.  The  waiver  of  the  limitations  on  pre¬ 
agreement  costs  at  24  CFR  570.200(h)  & 
570.200(a)(5)  will  permit  the  reimbursement 
of  local  funds,  for  water  and  sewer 
improvements  to  a  low  and  moderate  income 
area,  with  FY  1995  CDBG  funds. 

33.  REGULATION:  24  CFR  572.135(c). 

PROJECT/ ACTIVITY:  The  Housing 

Authority  of  Pueblo,  Colorado  requested  a 
waiver  of  the  HOPE  3  program  regulations  at 
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24  CFR  572.135(c)  to  extend  the  time 
available  for  commitment  of  HOPE  3  sale  and 
resale  proceeds  by  12  months. 

NATURE  OF  REQUIREMENT:  The 
regulations  at  24  CFR  572.135(c)  require  that 
the  HOPE  3  proceeds  must  be  used  for 
approved  activities  within  one  year  of 
receipt 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  k 
Development 

DATE  GRANTED:  April  18. 1995. 

REASONS  WAIVED:  The  regulation  was 
waived  because  it  was  determined  there  was 
good  cause  to  allow  the  Housing  Authority 
an  extension  of  time  to  commit  HOPE  3  sde 
and  resale  proceeds. 

34.  REGULATION:  24  GFR  576.21. 
PROJECT/ACTIVITY:  The  State  of  New 

York  requested  a  waiver  of  the  Emergency 
Shelter  Grants  regulations  at  24  CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  State 
requested  a  waiver  of  the  expenditure 
limitation  of  ESG  funds  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Commvmity  Planning  9c 
Development. 

DATE  GRANTED:  May  8, 1995. 

REASQNS  WAIVED:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  ifthe  grantee 
“demonstrates  that  the  other  eligible 
activities  undM*  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources”.  The  State  demonstrated  that 
other  eligible  activities  will  be  carried  out 
with  other  funds. 

35.  REGULATION:  24  CFR  576.21. 
PROJECT/ ACTIVITY:  Heimepinr  County, 

Minnesota  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at  24 
CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  County 
requested  a  waiver  of  the  expenditure 
limitation  of  ESG  funds  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  k 
Development. 

DATE  GRANTED:  May  8, 1995. 

REASONS  WAIVED:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  o^er 
resources”.  The  Coimty  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources;  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

36.  REGULATION:  24  CFR  576.21. 
PROJECT/ ACTIVITY.:  New  York  City,  New 

York  requested  a  waiver  of  the  Emergency 
Shelter  Grants  regulations  at  24  CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  City 
requested  a  waiver  of  the  ESG  expenditure 
limitation  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  k 
Development. 

DATE  GRANTED:  June  15, 1995. 
REASONS  WAIVED:  Under  the  Stewart  B. 
McKiimey  Homeless  Assistance  Act, 


amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources”.  The  City  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources:  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

37.  REGULATION:  24  CFR  576.21. 

PROJECT/ACTIVITY:  Oklahoma  City, 

Oklahoma  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at  24 
CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  City 
requested  a  waiver  of  the  ESG  expenditure 
limitation  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Conummity  Planning  k 
Development; 

DATE  GRANTED:  June  19, 1995. 

REASONS  WAIVED:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  N^onal  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  imder  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources”.  The  City  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources;  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

38.  REGULATION;  24  CFR  578.21. 

PROJECT/ACnVITY :  The  City  of  Miami, 

Florida  requested  a  waiver  of  the  Emergency 
Shelter  Grants  regulations  at  24  CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  City 
requested  a  waiver  of  the  ESG  expenditme 
limitation  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Conununity  Planning  k 
Development. 

DATE  GRANTED;  June  19, 1995. 

REASONS  WAIVED:  Under  the  Stewart  B. 
McKiimey  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources”.  The  City  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources;  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

39.  REGUI.ATION:  24  CFR  576.21. 

PROJECT/ACnVITY :  The  City  of  Albany, 

New  York  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at  24 
CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  City 
requested  a  waiver  of  the  ESG  expenditure 
limitation  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Commimity  Planning  & 
Development. 

DATE  GRANTED:  June  19, 1995. 

REASONS  WAIVED:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 


services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources”.  The  City  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources;  therefore,  it  was  determined- 
that  the  waiver  was  appropriate. 

40.  REGULATION:  24  CFR  578.21. 

project; ACTIVITY:  Mt.  Vernon  City, 

New  York  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at  24 
CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  City 
requested  a  waiver  of  the  ESG  expenditure 
limitation  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  k 
Development. 

DATE  GRANTED:  June  27, 1995. 

REASONS  WAIVED:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  imder  the  program  are  already 
being  carried  out  in  the  locality  with  o^er 
resources”.  The  City  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources,  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

41.  REGULATION:  24  CFR  576.21. 

PROJECT/ ACTIVITY:  Morris  County,  New 

Jersey  requested  a  waiver  of  the  Emeigency 
Shelter  Grants  regulations  at  24  CFR  576.21. 

NATURE  OF  REQUIREMENT:  The  County 
requested  a  waiver  of  the  expenditure 
limitation  of  ESG  funds  on  essential  services. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  29, 1995. 

REASONS  WAIVED:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable  Housing 
Act  the  30  cap  percent  cap  on  essential 
services  may  be  waived  if  the  grantee 
“demonstrates  that  the  other  eligible 
activities  under  the  program  are  already 
being  carried  out  in  the  locality  with  other 
resources”.  The  County  provided  a  letter  that 
demonstrated  that  other  categories  of  ESG 
activities  will  be  carried  out  locally  with 
other  resources,  therefore,  it  was  determined 
that  the  waiver  was  appropriate. 

42.  REGULATION:  24  CFR  582.100(b). 

PROJECT/ ACTIVITY:  The  Provincetown 

Housing  Authority  (PHA)  requested  a  six 
month  time  extension  to  complete  the 
rehabilitation  of  a  building  to  be  used  for  a 
Shelter  Plus  Care  homeless  facility. 

NATURE  OF  REQUIREMENT:  The  Shelter 
Plus  Care  Final  Rule  at  24  CFR  582.100(b) 
requires  that  rehabilitation  of  a  subject 
property  be  completed  within  twelve  months 
of  grant  award. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  29, 1995. 

REASONS  WAIVED:  It  was  determined 
that  there  was  good  cause  to  grant  the  waiver 
to  complete  a  Shelter  Plus  C^  project. 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Notices 


51847 


43.  REGULATION:  24  CFR  583.150(b). 

PROJECT/ ACTIVITY:  The  San  Francisco 

Housing  Authority  requested  a  waiver  to 
allow  residents  of  a  73  unit  Supportive 
Housing  project  to  be  assisted  with  Section 
8  project-based  certificates. 

NATURE  OF  REQUIREMENT:  The 
regulations  at  24  CFR  583.150(b)  state  that 
HUD  will  not  assist  a  fecility  with 
Transitional  Housing  funds  if  residents  of  the 
structure  receive  assistance  under  the  United 
States  Housing  Act  of  1937. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  7, 1995. 

REASONS  WAIVED:  It  was  determined 
that  the  loss  of  73  units  and  the 
accompanying  supportive  services  for  the 
homeless  would  result  in  a  severe  hardship 
for  the  targeted  population,  and  therefore,  the 
waiver  was  granted. 

44.  REGULATION:  24  CFR 
882.408(d)(l)ft(3). 

PROJECT/ ACTIVITY:  New  York  City,  New 
York  requested  a  waiver  of  the  Section  8 
Moderate  Rehabilitation  regulations  at  24 
CFR  882.408(d)(l)&(3). 

NATURE  OF  REQUIREMENT:  The  City 
requested  a  waiver  of  the  Section  8  Moderate 
Rehabilitation  regulations  at  §  882.408(d)(1) 
which  limit  changes  in  the  initial  contract 
rent  and  §  882.408(d)(3)  which  only  allows 
the  revised  contract  rent  to  exceed  the  FMR 
when  it  is  determined  “in  accordance  with 
paragraph  (d)(1)’’  that  it  is  necessary  to 
exceed  the  FMR. 

GRANTED  BY:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

DATE  GRANTED:  June  29, 1995. 

REASONS  WAIVED:  The  waiver  was 
granted  for  good  cause  because  the  increased 
rent  allowed  the  hiring  of  a  24-hour  security 
for  a  SRO  project  for  the  mentally  impaired 
in  a  high  crime  area. 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is:  John  Comerford, 
Director,  Financial  Management  Division, 
Office  of  Assisted  Housing,  Office  of  Public 
and  Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh  Street, 
S.W.,  Washington,  D.C.  20410,  (202)  708- 
1872. 

45.  REGULATION:  24  CFR  990.104. 

PROJECT/ ACTIVITY:  Housing  Authority  of 

the  City  of  Salem,  OR.  In  determining  the 
operating  subsidy  eligibility  a  request  was 
made  to  exclude  a  source  of  income  from  the 
PFS  calculation. 

NATURE  OF  REQUIREMENT:  The  PFS 
regulation  requires  all  sources  of  income  to 
be  reported  when  calculating  the  subsidy 
eligibility. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  February  27, 1995. 

REASON  WAIVED:  In  order  to  benefit  the 
Resident  Council  rental  fees  for  space  on  the 
roof  of  one  of  the  highrise  buildings  of  the 
HA  will  not  be  included  in  the  PFS  subsidy 
eligibility  calculation  and  the  Resident 
Council  will  be  named  the  payee  of  the  rental 
fee. 

46.  REGULATION:  24  CFR  990.108(e). 


PROJECT/ ACTIVITY:  Housing  Authority  of 
the  Township  of  Irvington.  A  request  was 
made  to  prevent  a  loss  of  operating  subsidy 
when  converting  34  efficiency  vmits  to  17  one 
bedroom  units. 

NATURE  OF  REQUIREMENT:  When  unit 
months  are  lost  through  combining  small 
units  into  larger  units  they  must  be  removed 
from  the  calculation  of  unit  months  available 
in  the  PFS  subsidy  calculation. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  February  28, 1995. 

REASON  WAIVED:  Because  of  problems 
the  HA  has  experienced  filling  vacant 
efficiency  units  for  the  elderly  the  HA 
converted  them  to  one  bedroom  units  which 
it  could  rent  to  elderly  couples.  In  order  to 
support  the  HAs  efforts  to  reduce  vacancies, 
approval  was  granted  for  the  HA  to  include 
the  number  of  unit  months  which  would  be 
lost  through  this  conversion  in  future  PFS 
calculations. 

47.  REGULATION:  24  CFR  990.108(e). 

PROJECT/ ACTIVITY:  Akron  Metropolitan 

Housing  Authority.  A  request  was  made  to 
prevent  a  loss  of  operating  subsidy  when 
converting  efficiency  units  to  one  bedroom 
units. 

NATURE  OF  REQUIREMENT:  When  unit 
months  are  lost  through  combining  small 
units  into  larger  units  they  must  be  removed 
from  the  calculation  of  unit  months  available 
in  the  PFS  subsidy  calculation. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  February  28, 1995. 

REASON  WAIVED:  Because  of  problems 
the  HA  has  experienced  filling  vacant 
efficiency  units  for  the  elderly  the  HA 
converted  them  to  one  bedroom  units  which 
it  could  rent  to  elderly  couples.  In  order  to 
support  the  HAs  efforts  to  reduce  vacancies, 
approval  was  granted  for  the  HA  to  include 
the  number  of  unit  months  which  would  be 
lost  through  this  conversion  in  future  PFS 
calculations. 

48.  REGULATION:  24  CFR 
990.109(b)(3)(iv). 

PROJECT/ ACTIVITY:  Chicago  Housing 
Authority.  A  request  was  made  to  use  85% 
for  the  HA’s  projected  occupancy  percentage 
when  calculating  its  PFS  operating  subsidy 
eligibility. 

NATURE  OF  REQUIREMENT:  The 
regulation  requires  a  Low  Occupancy  PHA 
without  an  approved  Comprehensive 
Occupancy  Plan  (COP)  to  use  a  projected 
occupancy  percentage  of  97%. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  April  20, 1995. 

REASON  WAIVED:  As  acknowledged  in 
the  five-year  Memorandum  of  Agreement 
(MOA)  between  HUD  and  the  HA  the  key  to 
achieving  any  of  the  vacancy  reduction 
performance  targets  is  the  approval  of  the 
waiver.  In  order  to  be  supportive  of  the  MOA 
the  HA  was  authorized  to  use  85%  as  the 
projected  occupancy  percentage  with  the 
limitation  that  60%  of  the  additional 
operating  subsidy  funds  received  be  used  on 
specific,  identifiable  actions  to  increase 
occupancy. 

49.  REGULATION:  24  CFR  990.118(d). 

PROJECT/ ACTIVITY:  Buffalo,  NY, 

Municipal  Housing  Authority.  A  request  was 


made  to  consider  the  HAs  Comprehensive 
Occupancy  Plan  terminated  and  to  use  Part 
VII  of  the  Form  HUD-52728— A  to  determine 
its  occupancy  percentage. 

NATURE  OF  REQUIREMENT:  The  PFS 
regulation  requires  a  PHA  to  use  the 
Occupancy  Percentage  in  its  approved 
Comprehensive  Occupancy  Plan. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  April  28, 1995. 

REASON  WAIVED:  Part  VII  of  the  Form 
HUD-52728-A  allows  the  HA  to  reduce  a 
97%  occupancy  rate  by  the  number  of  units 
that  are  in  a  funded,  on-schedule 
modernization  program.  The  HA  believes 
that  it  would  do  better  under  these  rules  than 
under  its  COP  which  has  become  outdated, 
therefore  the  duration  of  the  COP  has  been 
waived  to  allow  the  HA  to  use  the  newer 
rules. 

50.  REGULATION:  24  CFR 
990.109(b)(3)(iv). 

PROJECT/ ACTIVITY:  Kinsley,  KS,  Housing 
Authority.  A  request  was  made  to  use  the 
HAs  actual  occupancy  rate  of  79%  and 
recalculate  its  operating  subsidy  eligibility. 

NATURE  OF  REQUIREMENT:  The 
regulation  requires  a  Low  Occupancy  PHA 
without  an  approved  Comprehensive 
Occupancy  Plan  to  use  a  projected 
occupancy  percentage  of  97%. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  May  15, 1995. 

REASON  WAIVED:  The  HA  was  allowed  to 
use  its  actual  occupancy  percentage  to 
prevent  undue  hardships  while  it  continues 
its  efforts  to  reduce  vacancies. 

51.  REGULATION:  24  CFR  990.109(3)(iv). 

PROJECT/ ACTIVITY:  Housing  Authority  of 

the  City  of  Lafayette,  LA.  A  request  was  made 
to  use  the  HAs  actual  occupancy  rate  of  87 
percent  for  its  1995  fiscal  year  and  93  percent 
for  its  1996  fiscal  year. 

NATURE  OF  REQUIREMENT:  The 
regulation  requires  a  Low  Occupancy  PHA 
without  an  approved  Comprehensive 
Occupancy  Plan  to  use  a  projected 
occupancy  percentage  of  97%. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  July  13, 1995. 

REASON  WAIVED:  The  Department 
declared  the  HA  in  breach  of  the  Annual 
Contributions  Contract  and  took  possession 
of  all  property  and  assets  of  the  HA.  In  order 
to  carry  out  plans  to  return  the  HA  to  local 
control  a  waiver  was  granted  to  support 
efforts  to  reduce  the  number  of  vacant  units 
in  the  HA. 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  Information  about  the  waiver- 
grant  items  in  this  listing  is:  Gary 
VanBuskirk,  Director,  Homeownership 
Division,  Office  of  Community  Relations  and 
Involvement,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW — Room  4112,  Washington,  DC  20410- 
5000,  (202)  708-4233. 

52.  REGULATION:  24  CFR  904  Subpart  B 
(Turnkey  III  Homeownership  Opportunity 
Program)  and  Corresponding  Provisions  of 
the  Turnkey  III  Handbook  (7495.3). 

PROJECT/ ACTIVITY:  The  Terre  Haute, 
Indiana  Housing  Authority,  Turnkey  III 
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Homeownership  Opportunity  Program 
Project  IN-36P021006. 

NATURE  OF  REQUIREMENTr  24  CFR  904 
Subpart  B  and  the  Turnkey  III  Handbook 
require  that  upon  sale  of  a  homeownership 
unit  that  the  monies  received  be  remitted  to 
HUD  to  reduce  the  capital  indebtedness  on 
the  project.  Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be  remitted  to 
HUD. 

GRANTED  BY:  Joseph  Shuldiner,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

DATE  GRANTED:  April  3, 1995. 

REASON  WAIVED:  Project  debt 
forgiveness  was  authorized  by  the  provisions 
of  Section  3004  of  the  Housing  and 
Community  Development  Reconciliation 
Amendments  of  1985,  (the  Amendments) 

Pub.  L  99-272  (April  7, 1986)  which  amends 
Section  4  of  the  United  States  Housing  Act 
of  1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by  the 
Secretary  to  Public  Housing  Agencies 
(PHAs)/Indian  Housing  Authorities  (IHAs) 
and  to  cancel  the  terms  of  any  contract  with 
respect  to  repayment. 

Turnkey  III  debt  forgiveness,  as  authorized 
above,  is  implemented  according  to  existing 
HUD  procedures. 

The  housing  authority  has  shown  good 
cause  and  demonstrated  compliance  with  all 
applicable  regulatory  requirements  for  debt 
forgiveness. 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is: 


Ms.  Madeline  Hastings,  Office  of  Rental 
Assistance,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street,  SW; 
Room  4226,  Washington,  IX  20410,  Phone: 
(202)  708-1842.  TDD:  (202)  708-4594. 

53.  REGULATION:  24  CFR  882.721, 

882.722  and  882.753(c). 

PROJECT/ ACTIVITY:  Housing  Authority  of 
the  Qty  of  Los  Angeles,  Section  8  project- 
based  certificate  program  (PBC)  assistance  for 
the  Hayward  Hotel  project  in  Los  Angeles, 
California. 

NATURE  OF  REQUIREMENT:  Before  a 
housing  agency  (HA)  can  select  a  imit  for 
PBC  assistance  and  execute  a  PBC  Agreement 
to  Enter  Into  Housing  Assistance  Payments 
Contract  (AHAP),  an  initial  inspection  of  the 
unit  must  be  completed  and  the  owner  must 
prepare  rehabilitation  work  write-ups.  Vacant 
units  must  be  filled  from  the  HA  waiting  list. 

GRANTED  BY:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  Public  and 
Indian  Housing. 

DATE  GRANTED:  April  26, 1995. 

REASON  WAIVED:  The  waiver  permitting 
substitution  of  66  rehabilitated  single  room 
occupancy  (SRO)  units  in  the  Hayward  Hotel 
for  66  other  SRO  units  in  the  project  that  had 
been  brought  under  PBC  Agreement  to  Enter 
Into  Housing  Assistance  Payments  Contract, 
was  granted  to  prevent  hardship  to  the 
occupants  of  those  imits  who  had  been 
promised  Section  8  assistance.  The  66  non- 
PBC  units  were  rehabilitated  in  the  same 
manner  as  the  imits  designated  under  the 
Agreement  and  in  accordance  with  the  PBC 
program  requirements.  The  waiver  of  the 
requirement  that  vacant  units  be  filled  from 


the  HA  waiting  list,  which  applies  only  to 
occupants  of  the  66  substitute  units,  was 
approved  to  prevent  hardship  to  the  families. 

Note  to  Reader:  The  person  to  be  contacted 
for  additional  information  about  the  waiver- 
grant  items  in  this  listing  is: 

Aaron  Santa  Anna,  Assistant  General 
Coimsel,  Ethics  Law  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW;  Room  2158,  Washington, 
DC  20410,  Phone:  (202)  708-3815.  TDD: 

(202)  708-3259. 

54.  REGULATION:  24  CFR  0.735-204(a)(4). 

PROJECT/ ACTIVITY:  A  request  was  made 
whether  an  employee  was  prohibited  from 
renting  a  primary  residence  to  a  relative  with 
Section  8  assistance. 

NATiniE  OF  REQUIREMENT:  This 
Standards  off  Conduct  regulation  prohibits 
HUD  employees,  with  minor  exceptions, 
from  acquiring  a  financial  interest  in  Section 
8  subsidies. 

GRANTED  BY:  Nelson  A.  Diaz,  General 
Counsel. 

DATE  GRANTED:  June  15, 1995. 

REASON  WAIVER:  Renting  a  primary  • 
residence  to  a  family  member  is  not  the  type 
of  situation  covered  by  §0.735-204(a)(4) 
because  application  of  this  provision  to  such 
a  situation  is  not  necessary  to  ensure  public 
confidence  in  the  impartiality  and  objectivity 
with  which  the  Department’s  programs  are 
administered.  Compliance  with  all  of  the 
program  requirements  must  be  present. 

(FR  Doc.  95-24470  Filed  10-2-95;  8:45  am) 
BILUNG  CODE  4210-32-4> 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  61, 63, 65, 108, 121,  and 
135 

[Docket  No.  25804,  Amendment  No.  61-88, 
63-80, 65-39, 108-13, 121-250, 135-57] 

RIN212O-AF00 

Advanced  Qualification  Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  The  FAA  establishes  a  new 
termination  date  for  Special  Federal 
Aviation  Regulation  (SFAR)  No.  58  (55 
FR  40275;  Oct.  2, 1990),  which  provides 
for  the  approval  of  an  alternate  method 
(known  as  “Advanced  Qualification 
Program”  or  “AQP”)  for  qualifying, 
training  and  certifying,  and  otherwise 
ensuring  the  competency  of 
crewmembers,  aircraft  dispatchers, 
other  operations  personnel,  instructors, 
and  ev^uators  who  are  required  to  be 
trained  or  qualified  under  parts  121  and 
135  of  the  FAR.  This  action  will 
establish  a  new  termination  date,  of 
October  2,  2000,  for  SFAR  58  to  allow 
time  for  the  FAA  to  complete  the 
rulemaking  process  that  will  incorporate 
SFAR  58  into  the  Federal  Aviation 
Regulations  (FAR). 

EFFECTIVE  DATE:  September  27, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Allen,  Advanced  Qualification 
Program  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  P.O.  Box  20027,  Dulles 
International  Airport,  Washington,  D.C. 
20041-2027;  telephone  (703)  661-0260. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  16, 1995,  the  FAA  issued 
a  notice  of  proposed  rulemaking 
proposing  to  extend  the  expiration  date 
of  SFAR  58  [60  FR  42764].  The 
comment  period  closed  on  September  5, 
1995;  two  comments  were  received.  The 
Air  line  Pilots  Association  and  the 
Regional  Airline  Association  both 
supported  the  extension  of  SFAR  58 
until  October  2,  2000.  The  amendment 
is  adopted  as  proposed. 

Good  Cause  Justification  for  Immediate 
Adoption 

The  reasons  which  justified  the 
original  issuance  of  SFAR  58  still  exist. 
Therefore,  it  is  in  the  public  interest  to 
establish  a  new  expiration  date  for 
SFAR  58  of  October  2,  2000.  If  the  FAA 
publishes  a  final  rule  incorporating 


SFAR  58  into  the  regulations  before  this 
expiration  date,  SFAR  58  will  be 
rescinded  concurrently.  In  the 
meantime,  the  continuation  of  SFAR  58 
is  necessary  to  permit  continued 
training  under  this  program  and  to 
avoid  the  confusion  that  would  result  if 
the  program  were  discontinued. 

For  this  reason,  and  because  as  a 
volimtary  program  the  AQP  imposes  no 
additional  burden  on  any  person,  the 
FAA  finds  that  the  amendment  should 
be  made  effective  immediately  upon 
issuance.  However,  interested  persons 
are  invited  to  submit  such  comments  as 
they  desire  regarding  this  amendment. 
Comments  should  identify  the  docket 
number  and  be  submitted  in  duplicate 
to  the  address  above.  All 
communications  received  on  or  before 
the  close  of  the  comment  period  will  be 
considered  by  the  Administrator,  and 
this  amendment  may  be  changed  in 
light  of  the  comments  received.  All 
comments  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket. 

Benefit/Cost  Analysis 

AQP  is  not  mandatory.  Consequently, 
those  operators  who  choose  to 
participate  in  the  program  would  do  so 
only  if  it  was  in  their  best  interest. 
Enough  operators  have  foimd  it  in  their 
best  interest  that  AQP  has  become  aii 
important  means  for  meeting  the 
requirements  for  air  carrier  training 
programs.  As  of  March  1995, 18  carriers 
and  2  manufactruers  have  either  applied 
to  participate  or  are  edready 
participating  in  the  program.  AQP  gives 
air  carriers  flexibility  in  meeting  the 
safety  goals  of  the  training  programs  in 
parts  121  and  135  without  sacrificing 
any  of  the  safety  benefits  derived  from 
those  programs.  Thus,  extending  AQP 
for  another  5  years  would  not  impose 
any  additional  costs  nor  decrease  the 
present  level  of  safety.  Because  this 
extension — (1)  is  extending  an  existing 
program;  (2)  is  voluntary;  and  (3)  has 
become  an  important  means  for  some 
operators  to  comply  with  the  training 
requirements,  the  FAA  finds  that  a  full 
detailed  regulatory  evaluation  is  not 
necessary. 

International  Trade  Impact  Analysis 

The  amendment  would  not  constitute 
a  barrier  to  international  trade, 
including  the  export  of  American  goods 
and  services  to  foreign  countries  and  the 
import  of  foreign  goods  emd  services 
into  the  United  States.  Since  air  carriers 
will  not  participate  in  AQP  imless  it 
was  in  their  best  interest,  they  likewise 
will  not  participate  if  it  would  impose 
a  competitive  disadvantage  on  them. 


Also,  the  concept  of  AQP  is  being 
embrace  a  by  foreign  operators  as  well. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
bvirdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  “significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  FAA  Order 
2100.14A  outlines  the  FAA’s  procedxires 
and  criteria  for  implementing  the  RFA. 
Since  this  action  would  extend  what  has 
become  an  important  means  for  some  air 
carriers  to  comply  with  training 
reqmrements,  the  extension  will  not 
impose  costs  above  those  that  air 
carriers  are  already  incurring,  and 
certainly  not  above  what  they  would 
inoir  from  adopting  a  part  121  or  part 
135  training  program.  Thus,  the  rule  if 
issued,  will  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalism  Implications 

The  regulation  amended  herein  would 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  does 
not  have  federalism  implications 
warranting  preparation  of  a  Federalism 
Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
dociiment  involves  an  amendment  that 
imposes  no  additional  burden  on  any 
person.  Accordingly,  it  has  been 
determined  that  the  action  does  not 
involve  a  major  rule  imder  Executive 
Order  12291.  Moreover,  it  is  not 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11304; 
February  26, 1979). 

List  of  Subjects 
14  CFR  Part  61 

Air  safety.  Air  transportation. 
Aviation  safety.  Safety. 

14  CFR  Part  63 

Air  Safety,  Air  transportation, 
Airmen,  Aviation  safety.  Safety, 
Transportation. 

14  CFR  Part  65 

Airman,  Aviation  safety.  Air 
transportation.  Aircraft. 


Federal  Register  /  Vol.  60,  No.  191  /  Tuesday,  October  3,  1995  /  Rules  and  Regulations  51851 


14  CFR  Part  108 

Airplane  operator  security.  Aviation 
safety,  Air  transportation,  Air  carriers, 
Airlines,  Security  measures. 
Transportation,  Weapons. 

14  CFR  Part  121 

Aircraft  pilots.  Airmen,  Aviation 
safety.  Pilots,  Safety. 

14  CFR  Part  135 

Air  carriers.  Air  transportation. 
Airmen,  Aviation  safety.  Safety,  Pilots. 

The  Amendment 

In  consideration  of  the  foregoing, 
SPAR  58  (14  CFR  parts  65, 108, 121,  and 
135)  of  the  Federal  Aviation  Regulations 
is  amended  as  follows: 

1.  The  authority  citation  for  part  61  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  106(g);  40113, 44701- 
44703,  44707, 44709-44711,  45102-45103, 
45301-45302. 

2.  The  authority  citation  for  part  63  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40108, 40113, 
40114,  44701-44703, 44707, 44709-44711, 
45102-45103,  45301-45302. 

3.  The  authority  citation  for  part  65  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40113,  44701- 
44703,  44707,  44709-44711,  45102-45103, 
45301-45302. 

4.  The  authority  citation  for  part  108 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  45103, 40113, 
40119,  44701-44702,  44705,  44901-44905, 
44907, 44913-44914, 44932, 44935-44936, 
46105. 

5.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40101, 40105, 
40113,  44701-44702,  44704-44705. 

6.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153,  40101, 
40105,  44113, 44701-44705, 44707-44717, 
44722, 45303. 

7.  In  part  121,  SFAR  58  is  amended 
by  revising  paragraph  13  to  read  as 
follows: 

Special  Federal  Aviation  Regulation  No. 

58 — ^Advanced  Qualification  Program 
***** 

13.  Expiration.  This  Special  Federal 
Aviation  Regulation  terminates  on  October  2, 
2000,  unless  sooner  terminated. 

Issued  in  Washington,  DC  on  September 
27, 1995. 

David  R.  Hinson, 

Administrator. 

[FR  Doc.  95-24545  Filed  9-28-95;  3:10  pm) 
BILUNG  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  107  and  108 

pocket  No.  26763;  Amendment  Nos.  107- 
7, 108-12] 

RIN  2120-AE14 

Unescorted  Access  Priviiege 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  is  issuing  final 
regulations  requiring  airport  operators 
and  air  carriers  to  conduct  an 
employment  investigation  and 
disqualify  individuals  convicted  of 
certain  enumerated  crimes  from  having, 
or  being  able  to  authorize  others  to  have, 
vmescorted  access  privileges  to  a 
security  identification  display  area 
(SEDA)  of  a  U.S.  airport.  This  rule 
implements  the  employment 
investigation  provisions  of  Section  105 
of  the  Aviation  Security  Improvement 
Act  of  1990.  The  rule  will  enhance  the 
efiectiveness  of  the  U.S.  civil  aviation 
seouity  system  by  ensuring  that 
individusds  applying  for  unescorted 
access  privileges  do  not  constitute  an 
unreasonable  risk  to  the  security  of  the 
aviation  system. 

EFFECTIVE  DATE:  January  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cammorroto  (202-267-7723)  or 
Linda  Valencia  (202-267-6222),  Office 
of  Civil  Aviation  Seciirity  Policy  and 
Planning,  Policy  and  Standards 
Division,  (ACP-lOO),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention;  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  amendment  number  or 
docket  number.  Persons  interested  in 
being  placed  on  a  mailing  fist  for  future 
rules  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

Background 

Throughout  the  last  decade,  the  FAA 
has  recognized  the  need  to  investigate 
the  backgroimds  of  individuals 
authorized  to  have  imescorted  access  to 
seciurity-restricted  areas  at  U.S.  airports. 


On  November  26, 1985,  the  FAA 
amended  airport  and  air  carrier  security 
programs  to  require  5-year  b€u:kgroimd 
che^s  for  individuals  applying  for 
unescorted  access  authority  to  the 
security  controlled  eueas  of  an  airport. 
The  check  requires  the  verification  of 
such  individual’s  employment  history 
and  references  for  the  previous  5  years 
to  the  extent  allowable  by  law. 

The  December  21, 1988,  destruction 
of  Pan  American  World  Airways  Flight 
103  by  a  terrorist  bomb  while  in  fli^t 
over  Lockerbie,  Scotland,  was  the  worst 
disaster  of  its  kind  in  U.S.  civil  aviation 
history.  In  response  to  this  tragedy,  on 
August  4, 1989,  President  Bush 
established  the  President’s  Commission 
on  Aviation  Seciuity  and  Terrorism 
(Commission)  (E.0. 12686)  to  assess  the 
overall  effectiveness  of  the  U.S.  civil 
aviation  secmity  system. 

The  Commission’s  May  15, 1990, 
report  presented  a  series  of 
recommendations  intended  to  improve 
the  U.S.  civil  aviation  security  system. 
The  Commission  recommended  that 
Congress  enact  legislation  requiring  a 
criminal  history  records  chedi:  for 
airport  employees.  The  Commission 
further  recommended  that  the 
legislation  identify  certain  crimes  that 
indicate  a  potential  security  risk,  and 
enable  airport  operators  to  deny 
employment  in  positions  requiring 
access  to  security  sensitive  areas  on  that 
basis.  'The  Commission’s 
recommendations  formed  the  basis  of 
the  Aviation  Security  Improvement  Act 
of  1990,  Pub.  L.  101-604  (the  Act). 

Section  105(a)  of  the  Aviation 
Security  Improvement  Act  (the  Act) 
now  codified  as  49  U.S.C.  44936,  added 
a  new  provision  to  the  statute.  This 
provision  directs  the  FAA 
Administrator  to  promulgate  regulations 
that  subject  individuals  with  unescorted 
access  to  U.S.  or  foreign  air  carrier 
aircraft,  or  to  seciued  areas  of  U.S. 
airports  serving  air  carriers,  to  such 
employment  investigations,  including  a 
criminal  history  records  check,  as  the 
Administrator  determines  necessary  to 
ensure  air  transportation  seciirity. 

In  March  1991,  the  aviation  industry 
provided  suggestions  for  implementing 
Section  105  of  the  Act  through  the 
Aviation  Security  Advisory  Committee 
(ASAC).  These  recommendations 
assisted  the  FAA  in  developing  its 
initial  notice  of  proposed  rulemaking 
(NPRM)  published  in  the  Federal 
Register  on  February  13, 1992  (Notice 
No.  92-3;  57  FR  5352).  In  that  notice  the 
FAA  proposed  to  require  a  criminal 
history  records  check,  using  the  Federal 
Biueau  of  Investigation’s  (FBI) 
fingerprint-based  national  criminal 
history  record  filing  system,  for  all 


individuals  (including  current 
employees)  with  SIDA  imescorted 
access  privileges.  In  that  proposal,  the 
FAA  used  the  broad  authority  delegated 
to  the  FAA  Administrator  in  the  Act  to 
require  an  employment  investigation, 
including  a  criminal  history  records 
check. 

On  March  12, 1992,  responding  to 
requests  fitim  airport  operators  and  air 
carriers,  the  FAA  extended  the  comment 
period  for  that  proposal  fi-om  Meuch  16 
until  May  15, 1992  (Notice  No.  92-3A; 

57  FR  8834),  and  announced  a  series  of 
public  meetings.  'The  FAA  published 
the  notice  outlining  the  details  of  the 
public  meetings  on  April  9, 1992 
(Notice  No.  92-3B;  57  FR  12396).  Public 
meetings  were  held  in  Los  Angeles, 
California  on  April  28;  Ft.  Worth,  Texas 
on  April  30;  and  Washington,  D.C.  on 
May  12, 1992.  'The  FAA  received  over 
270  written  comments  to  the  docket  emd 
66  commenters  made  oral  presentations 
at  the  public  meetings. 

'The  overwhelming  majority  of 
commenters  opposed  FAA’s  proposal  to 
require  a  criminal  history  records  check 
for  all  individuals  having  imescorted 
access  to  the  SEDA,  and  the  proposal  to 
require  escorts  for  anyone  inside  the 
SIDA  who  did  not  have  such  a  records 
check.  Specifically,  commenters  argued 
that  individuals  with  existing 
unescorted  access  privileges  should  be 
excluded  from  the  criminal  history 
records  check  requirement,  and  that  the 
proposed  escorting  requirements  were 
neither  practical  nor  cost-effective. 

Some  commenters  questioned  whether 
any  benefit  would  result  frum  requiring 
a  criminal  history  check.  Because  of 
these  concerns,  commenters  strongly 
recommended  that  the  FAA  exercise 
more  flexibility  in  implementing  the 
employment  investigation  provision  of 
the  Act. 

Discussion  of  the  SNPKM 

In  response  to  comments  received 
during  ffie  public  meetings  and  the 
FAA’s  re-evaluation  of  the  NPRM,  the 
FAA  issued  a  supplemental  notice  of 
proposed  rulemal^g  (SNPRM)  (Notice 
No.  92-3C;  57  FR  43294)  on  September 
18, 1992.  'The  SNPRM  focused  more 
broadly  on  the  employment 
investigation  process  for  individuals 
applying  for  unescorted  access 
privilege.  The  SNPRM  proposed  an 
expanded  employment  application 
form,  an  enhemc^  5-year  employment 
history  verification  and,  only  where 
appropriate,  a  criminal  history  records 
check.  Under  this  approach,  a  criminal 
history  records  check  would  be  required 
only  when  the  employment  application 
process,  including  the  history 
verification,  “triggers”  a  need  for  one. 
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The  proposed  fingerprint-based  cximinal 
history  records  checj:  process  was 
similar  to  that  proposed  in  the  NPRM. 

Discussion  of  SNPRM  Comments 

The  FAA  received  34  comments  in 
response  to  the  SNPRM.  Commenters 
included  Congressman  James  L. 

Oberstar,  12  airp>ort  operators,  3  air 
carriers,  2  individuals,  3  small 
businesses,  1  state  transportation 
department,  the  Federal  Bureau  of 
Investigation,  the  U.S.  Customs  Service 
and  the  following  aviation 
organizations:  Air  Transport  Association 
(ATA),  Air  Transport  Association  of 
Canada  (ATAC),  Aircraft  Owners  and 
Pilots  Association  (AOPA),  Airline 
Pilots  Association  (ALP A),  Airport  Law 
Enforcement  Agencies  Network 
(ALEAN),  Airports  Association  Coimcil 
International  (AAQ),  American 
Association  of  Airport  Executives 
(AAAE),  Association  of  Flight 
Attendants  (AFA),  Families  of  Pan  Am 
103/Lockerbie,  National  Air 
Transportation  Association  (NATA), 
and  Regional  Airline  Association  (RAA). 

Fifteen  commenters  support  the 
employment  investigation  proposed  in 
the  SNPRM.  Several  of  these 
commenters  commend  the  FAA  for  its 
response  and  attention  in  addressing 
many  of  their  major  concerns  in  the 
initial  notice. 

Seven  commenters  oppose  the 
proposal,  arguing  against  the  need  for 
the  employment  investigation  because 
no  documented  terrorist  act  has  ever 
been  committed  by  someone  with  both 
unescorted  access  privileges  and  a 
record  of  conviction  for  one  of  the 
disqualifying  crimes  listed  in  the  Act. 
One  commenter  questions  the  link 
between  past  convictions  for 
disqualifying  crimes  and  future  terrorist 
actions.  Two  commenters,  a  member  of 
Congress  and  the  Families  of  Pan  Am 
103/Lockerbie,  want  a  more  extensive 
employment  investigation  than  that 
proposed  in  the  SNPRM.  They  suggest 
extending  the  employment  verification 
portion  to  10  years  and  applying  the 
employment  investigation  to 
individuals  with  existing  imescorted 
access  privilege. 

Three  conunenters  also  discuss  the 
degree  of  discretion  provided  the 
Administrator  in  implementing  the 
employment  investigation  requirement 
of  the  Act.  One  commenter  states  that 
the  Act  does  not  reqviire  this  regulation 
and  the  FAA  should  not  issue  a  final 
rule.  Another  states  that  the  Act  requires 
only  an  employment  investigaticm  with 
a  criminal  Mstory  check  as  the 
Administrator  determines  necessary. 
According  to  this  commenter,  issuance 
of  a  rule  is  completely  discretionary.  A 


third  commenter  contends  that  the 
statute  mandates  an  employment 
investigation,  not  a  criminal  history 
records  check. 

FAA  Response:  This  rule  enhances 
existing  FAA  security  requirements  and 
supports  the  objectives  of  the  Act 
through  a  cost-effective  and  practical 
regulatory  program.  The  FAA’s  security 
requirements  focus  on  protecting 
persons  and  property  in  air 
tremsportation  against  acts  of  criminal 
violence,  air  piracy,  and  terrorism. 

These  acts  euo  nei^er  simple  nor 
imiform,  and  are  certainly  not  limited  to 
sophisticated  acts  of  international 
terrorists  with  political  motives  or  acts 
of  deranged  in^viduals.  Also  of 
concern  are  individuals  deliberately 
committing,  or  deliberately  or 
unknowingly  assisting  in  ^e 
commission  of  criminal  acts  against 
aviation  for  financial  gain  or  reprisal. 

For  example,  individuals  with  a  history 
of  felony  narcotics  distribution  may  be 
more  susceptible  to  exploitation  by 
those  wishing  to  target  a  passenger 
aircraft.  In  this  scenario,  the  employee 
would  wittingly  assist  in  placing  a 
package  of  purported  narcotics  on  the 
aircraft,  only  to  find  later  that  the  packet 
actually  contained  an  explosives  device. 
A  trust  is  placed  in  individuals 
authorized  to  have  unescorted  access, 
and  it  is  reasonable  to  establish 
measiues  to  reduce  the  likelihood  that 
they  will  present  a  security  risk  to  civil 
aviation. 

The  U.S.  aviation  industry  has  not 
experienced  incidents  in  w^ch  there 
was  a  direct  relation  between  the 
disqualifying  offenses  and  a  serious 
security  incident,  such  as  a  terrorist 
bombing  or  hijacking.  However,  the  Act 
indicates  Congress’  concern  that  an 
individual’s  criminal  history  could 
show  a  disposition  to  engage  in  such 
conduct  in  the  futiire,  whi^  could 
result  in  a  serious  security  incident. 
Moreover,  it  is  a  reasonable  and  feasible 
precaution  to  prohibit  unescorted  access 
to  individuals  with  a  criminal  record  for 
certain  types  of  crimes.  This  rule  uses 
practices  similar  to  other  industry 
standards  (e.g.,  bankers,  stockbrokers 
and  employees  at  nuclear  facilities). 

The  Act  requires  the  FAA  to  issue 
regulations  subjecting  individuals  with 
unescorted  access  to  U.S.  or  foreign  air 
carrier  aircraft,  or  to  SIDAs  of  U.S. 
airports,  to  such  employment 
investigations,  including  a  criminal 
history  records  check,  as  the 
Admi^strator  determines  necessary  to 
ensiue  air  transportation  security.  While 
the  Act  gives  the  Administrator 
flexibility  in  implementing  the 
emplo)rment  investigation  provision,  the 
Congress  clearly  contemplated  that 


granting  vmescorted  access  privileges 
would  be  tied  to  some  t3q>e  of 
employment  investigation. 

In  response  to  the  public  hearings  and 
written  comments,  the  FAA  modified 
the  initial  proposal  and  developed  the 
SNPRM  to  enhance  aviation  seciuity  in 
a  more  cost-effective  manner.  The 
Conference  Report  on  the  Department  of 
Transportation  Fiscal  Year  1993 
Appropriations  legislation  addressed 
the  FAA’s  SNPRM  stating: 

The  conferees  have  agreed  to  delete  the 
language  proposed  by  the  House  that  would 
have  prohibited  the  Federal  Aviation 
Administration  from  implementing  a  rule  to 
require  criminal  background  checks  of  airline 
and  airport  employees.  The  conferees’  action 
is  based  on  the  Federal  Aviation 
Administration’s  Supplemental  Notice  of 
Proposed  Rulemaking  published  in  the 
September  18, 1992,  Federal  Register  in 
which  the  Federal  Aviation  Administration 
revised  an  earlier  proposed  rulemaking.  The 
conferees  recognize  that  the  Federal  Aviation 
Administration  has  used  its  discretionary 
authority  to  address  the  many  concerns 
raised  by  the  industry  groups  about  the 
operational,  financial  and  constitutional 
issues  associated  with  its  earlier  proposal, 
and  have  concurred  that  the  Federal  Av'ation 
Administration  should  not  be  prohibited 
from  moving  forward  with  this  approach. 

This  action  clarified  Congress’  view 
that  the  SNPRM  conforms  with  the 
legislative  intent  of  the  Act. 

Discussion  of  the  Final  Rule 

The  FAA  developed  this  final  rule 
based  on  the  legislative  mandate  and  the 
comments  received  during  the 
rulemaking  process.  This  rule  amends 
14  CFR  parts  107  and  108;  and  parts  107 
and  108  of  the  Federal  Aviation 
Regulations  (FAR).  The  rule  expands  the 
pre-existing  requirements  for  an 
investigation  into  the  backgrormd  of 
individuals  applying  for  unescorted 
access  privileges  to  ^e  SIDA  of  U.S. 
airports  by  providing  specific  guidelines 
for  requirements. 

The  final  rule  augments  and  clarifies 
the  process  required  to  satisfactorily 
determine  the  eligibility  of  individuals 
for  unescorted  access  privileges.  This 
rule  requires  the  employment 
investigation  to  include:  provision  of  a 
10-year  employment  history  by  those 
applying  for  access;  verification  of  the 
most  recent  5  years  of  that  history  by  the 
employer,  and  the  completion  of  a 
criminal  history  records  check  when 
specific  conditions  are  identified  as  a 
result  of  the  information  obtained 
through  the  investigation  process. 

Similar  in  concept  to  the  SNPRM,  this 
final  rule  strengthens  the  existing 
employment  investigation  requirement 
by  providing  specific  guidance  on  the 
type  of  information  that  must  be 
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obtained  and  evaluated,  identifying 
specific  “triggers”  that  indicate  a  need 
to  conduct  a  criminal  history  records 
check,  and  establishing  recordkeeping 
requirements.  This  final  rule  differs 
from  the  SNPRM  in  that  it  requires 
individuals  applying  for  unescorted 
access  privileges  to  provide  their 
employment  history  for  a  period  of  10 
years  prior  to  the  date  of  application 
rather  than  5  years.  While  the  employer 
will  have  to  review  the  entire 
application,  consistent  with  the 
SNPRM,  only  the  most  recent  5  years  of 
this  history  need  be  verified  as  part  of 
the  employment  investigation  review. 
Hence,  while  an  applicant  will  have  to 
provide  additional  emplo)rment  history 
information,  this  will  not  materially 
increase  the  burden  on  airport 
operators,  air  carriers  or  other  non-air- 
carrier  airport  tenants  involved  in 
granting  unescorted  access  privileges. 

The  FAA  believes  that  this  approach 
increases  the  effectiveness  of  die  rule  in 
identifying  individuals  with 
imexplained  gaps  in  employment  who 
may  have  been  convicted  of  the 
disqualifying  crimes  dmring  the  past  10 
years  and  will  afford  employers 
additional  information  on  which  to  base 
access  determinations. 

This  final  rule  also  modifies  a  key 
term  used  throughout  the  rule  to  further 
clarify  its  intent.  Since  it  was  used  in 
the  Act,  the  term  “emplo5rment 
investigation”  was  used  extensively  in 
the  NPRM  fmd  the  SNPRM.  While  both 
notices  specified  that  the  “employment 
investigation”  is  really  related  to  access 
authority  and  not  necessarily  to 
employment  decisions,  the  final  rule 
uses  the  term  “access  investigation.” 

The  FAA.believes  that  this  term  better 
describes  the  intent  of  the  rule. 

The  FAA  Act  of  1958  was  recodified 
and  appeared  at  49  U.S.C.  Subtitle  VII, 
then  under  Public  Law  103-272, 
(effective  July  5, 1994)  recoding 
occurred  imder  49  U.S.C.  Code 
“Transportation”.  This  Final  Rule  lists 
both  the  new  statutory  numbers  for 
crimes  committed  and  the  former 
citations,  in  part  because  FBI  records  are 
likely  to  only  have  the  latter  citations. 

Another  modification  to  the  SNPRM 
is  that  the  FAA  will  act  as  the 
clearinghouse  for  criminal  history 
records  checks.  The  procedures  for 
processing  fingerprint  cards  and 
associated  fees  are  discussed  later  in 
this  preamble  under  §  107.31(i), 
‘Fingerprint  Processing.” 

Further  Action  Considered 

Although  this  final  rule  makes  an 
important  improvement  to  the  civil 
aviation  security  system,  and  is  fully 
consistent  with  the  rulemaking  record. 


the  FAA  is  currently  evaluating  whether 
further  changes  may  be  warranted. 
Subsequent  to  the  close  of  the  comment 
period  for  the  SNPRM,  this  country  has 
experienced  two  major  acts  of  domestic 
terrorism.  The  World  Trade  Center 
bombing  and  the  recent  bombing  of  a 
Federal  office  building  in  Oklahoma 
City  are  evidence  of  the  threat  of 
terrorism  within  the  United  States. 

While  neither  incident  involved  an 
aviation  target  or  appears  to  have 
involved  individuals  who  had  a 
disqualifying  criminal  record  that 
would  have  been  disclosed  by  an  FBI 
fingerprint  check,  the  incidents  to  raise 
questions  about  whether  a  broader  rule 
should  be  considered  in  light  of  the 
general  level  of  threat.  It  also  raises 
questions  about  whether  the  statutory 
authority  should  be  expanded  to 
include  other  persons  with  security 
responsibilities,  such  as  checkpoint 
screeners,  who  do  not  necessarily  have 
unescorted  access  to  air  carrier  aircraft 
or  to  the  secured  area  of  an  airport. 
However,  the  FAA  has  concluded  that  it 
is  essential  emd  appropriate  to  move 
forward  with  this  final  rule  on  the 
existing  record  and  not  further  delay 
action  until  the  FAA’s  evaluation  and 
possible  further  rulemaking  are 
completed. 

The  FAA  intends  to  actively  consult 
with  airport  operators  and  air  carriers  as 
part  of  this  evaluation.  The  effect  of  this 
rule  and  its  actual  implementation  by 
airports  and  air  carriers  will  be  followed 
closely  from  the  outset.  In  addition, 
input  will  be  sought  fi-om  the  Aviation 
S^urity  Advisory  Committee.  The  FAA 
will  determine  what  further  actions  may 
be  necessary  based  on  the  evaluation. 
The  FAA  also  will  review  intelligence 
information  in  relation  to  the  possible 
impact  of  a  more  extensive  criminal 
history  check  requirement. 

Section-by-Section  Analysis 

Section  107.1  Applicability  and 
Definitions 

Escort 

In  the  SNPRM,  the  FAA  defined  the 
term  “escort”  in  §  107, 1(b)(3).  One 
commenter,  NATA,  states  that  the 
proposed  definition  of  escort  implies 
that  this  function  and  any  associated 
responses  must  be  performed  by  the 
same  individual.  NATA  suggests  that  an 
individual  other  than  the  one 
performing  the  escort  be  allowed  to 
perform  follow-up  actions,  and  that 
escorting  by  electronic  means  be 
allowed. 

FAA  Response:  This  rule  retains  the 
definition  of  “escort”  that  was  included 
in  the  SNPRM,  with  minor 
modifications.  Only  an  individual 


authorized  by  the  airport  operator  to 
have  access  to  eu^as  controlled  for 
security  purposes  may  perform 
escorting.  Specific  action  must  be  taken, 
in  accordance  with  local  airport 
procedures,  if  the  individual  under 
escort  engages  in  activities  other  than 
those  for  which  the  escorted  access  is 
granted.  The  definition  is  modified  by 
adding  a  sentence  that  explains  that 
necessary  responsive  actions  can  be 
taken  by  the  escort  or  other  authorized 
individuals. 

The  definition  of  escort  adopted  in 
this  rule  includes  a  performance 
standard.  The  definition  provides  the 
latitude  to  use  various  methods  and 
procedures  for  the  escort  as  long  as  they 
meet  the  established  standard.  For 
example,  an  airport  could  choose  to 
establish  escorting  procediires  for  its 
general  aviation  eu'eas  that  use  electronic 
means  and  prescribe  specific  follow-up 
actions. 

Section  107.31  Access  Investigation 
107.31(a  } — A  pplicability 
Area  Covered 

Six  commenters  to  the  SNPRM 
discuss  the  appUcability  of  the 
regulation  to  the  SIDA.  RAA,  ATA,  and 
AOPA  contend  that  at  some  airports 
broad  SIDA  definitions  include  the 
entire  air  operations  areas  (AOA).  The 
commenters  believe  the  FAA  should 
mandate  a  consistently  defined,  limited 
SIDA. 

An  airport  operator  requests  a  broader 
applicability  of  the  rule  stating  that  two 
different  levels  of  employment 
verification  for  SIDA  and  non-SIDA 
areas  controlled  for  security  purposes 
will  be  confusing.  This  operator 
recommends  the  rule  apply  uniformly  to 
all  areas  that  require  identification 
badges.  AACI  and  AAAE  contend  that 
one  standard  should  apply  to  all,  and 
they  are  particularly  concerned  that 
individuals  performing  air  carrier 
screening  are  not  included  in  the 
employment  investigation  rulemaking. 

FAA  Response:  This  rule  applies  only 
to  airports  that  require  continuous 
display  of  airport-approved 
identification,  i.e.,  the  SIDA  as  defined 
in  §  107.25.  The  SIDA  typically  includes 
the  secured  area  of  an  airport  (§  107.14 
secured  area)  and  some  or  all  of  the  air 
operations  areas  (§  107.13). 

FAA  guidance  has  defined  the  areas 
and  types  of  operations  for  inclusion 
within  the  SIDA.  Any  expansion  of  an 
airport  SIDA  requires  FAA  approval.  In 
such  inst-mces,  application  of  the  policy 
guidancf  assures  uniformity  to  the 
extent  practical.  Given  the  varied 
operational  areas  at  airports,  it  is  not 
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practical  for  the  FAA  to  further  define 
SIDA  in  the  regulaticm. 

The  FAA  has  clarified  that  this  rule 
does  not  apply  to  smaller  airports  that 
do  not  have  a  continuous  display 
requirement  by  removing  the  r^rence 
to  these  airports  contained  in 
§  107.31(a)(2)  of  the  SNPRM.  However, 
if  an  airport  has  an  area  controlled  for 
security  reasons  that  is  not  a  SIDA,  the 
existing  5*year  employment  history 
verification  continues  to  apply  to 
individuals  requesting  unescorted 
access  authority. 

The  access  investigation  requirement 
of  this  rule  applies  to  individuals 
seeking  unescorted  access  privileges  in 
the  SIDA  as  well  as  those  in  a  position 
to  authorize  others  to  have  such  access 
and  supersedes  the  5-year  employment 
history  verification  in  the  airport 
security  program  for  the  covered 
individuals.  The  issuance  or  denial  of 
an  identification  credential  for 
continuous  display  in  the  SIDA  serves 
as  the  vehicle  fw  implementation  of  this 
requirement  fix)m  a  practical  and 
enforcement  standpoint. 

For  individuals  applying  for  positions 
that  do  not  require  SIDA  imescorted 
access  privileges  (and  thus  are  not 
covered  by  this  rule),  the  existing 
security  program  language  requiring  the 
5-year  employment  Ustory  verification 
will  continue  to  apply.  This  includes 
security  screening  personnel  and  any 
other  individuals  with  unescorted 
access  only  to  security-controlled  areas 
outside  of  a  SIDA.  WUle  having 
somewhat  different  requirements  may 
result  in  some  extra  administrative 
effort,  the  conunenters  did  not  provide 
any  specific  information  showing  that 
this  will  significantly  increase  the 
burden  on  airports.  Except  for  the 
authority  to  access  an  applicant’s 
criminal  history  record,  an  employer 
may  use  the  application  process 
specified  in  this  rule  in  all 
drcmnstances. 

Definition  of  Employer 

One  commenter  points  out  that  the 
SNPRM  implies  that  all  persons  for 
whom  an  airport  operator  may  authorize 
or  deny  imescorted  access  privileges  are 
employees  of  the  airport  subject  to  being 
hired  or  fired  by  the  airport  operator. 
This  commenter  explains  that  many 
individuals  applying  for  imescorted 
access  privileges  are  not  airport  operator 
enmloyees. 

Two  conunenters  address  the 
consequences  of  the  employment 
investigation  proposed  in  the  SNPRM 
on  the  employment  process.  One 
commenter  believes  the  rule  would 
affect  the  issuance  of  unescorted  access 
authority  rather  than  employment.  The 


other  commenter  states  that  an 
employer  would  probably  not  hire  a 
person  who,  based  on  preliminary 
employment  investigation  results, 
cannot  be  authorized  for  unescorted 
access  privileges  without  going  through 
a  FBI  criminal  record  history  (^eck. 

This  commenter  assumes  the 
termination  of  the  employment  inquiry 
if  it  appears  that  a  criminal  records 
check  is  needed. 

FAA  Response:  The  FAA  agrees  that 
the  intent  of  the  investigation  is  to 
determine  an  individual’s  eligibility  for 
unescorted  access  authority.  The  Act, 
and  the  final  rule,  do  not  specifically 
prohibit  the  employment  of  disqualified 
individuals;  rather,  they  prohibit 
individuals  convicted  of  certain 
enumerated  crimes  in  the  past  10  years 
from  being  employed  in  a  position 
having  unescorted  access  to  secured 
areas  of  a  U.S.  airport  or  to  U.S.  and 
foreign  air  carrier  aircraft.  As  previously 
noted,  the  final  rule  uses  the  term 
“access  investigation’’  rather  than 
“employment  investigation,’’  whidi  was 
used  in  the  NPRM  and  SNPRM.  This 
change  was  made  to  clarify  the  intent  of 
the  rule.  The  FAA  recognizes  that 
individuals  affected  by  the  rule  include 
current  employees  not  previously 
granted  unescorted  access  authority  and 
prospective  employees  of  an  airport 
operator,  air  carrier,  tenants  other  than 
air  carriers,  and  contractors  whose 
positions  require  unescorted  access. 

This  rule  does  not  attempt  to  establish 
guidance,  beyond  ineligibihty  for 
unescorted  access  privileges,  for  the 
disposition  of  an  individual  whose 
access  investigation  reveals  a  conviction 
for  a  disquahfying  crime. 

Individuals  With  Current  Access 
Authority 

Sixteen  commenters  address 
exempting  individuals  with  existing 
unescorted  access  authority  from  the 
proposed  employment  investigation. 
Fifteen  of  these  commenters  (including 
air  carriers,  airport  operators,  unions, 
and  non-air-carrier  airport  tenants)  fully 
support  the  language  in  the  SNPRM  that 
would  exempt  from  the  required 
emplo3anent  investigation  all 
individuals  who  have  current 
unescoited  access  authority  on  the 
effective  date  of  the  final  rule.  This 
support  follows  the  recommendations 
made  by  the  ASAC  and  numerous 
comments  received  in  response  to  the 
initial  notice  and  the  SNPRM. 

One  commenter  (Congressman 
Oberstar)  opposes  the  exclusion  for 
individuals  with  existing  access 
authority.  Congressman  Oberstar 
contends  that  the  Commission’s  report 
recommendation  and  the  Act’s 


employment  investigation  provision  are 
intended  to  cover  individuals  with 
existing  authority  and  individuals 
applying  for  unescorted  access 
privilege.  He  argues  that  the  existing  5- 
year  employment  history  verification  is 
not  subject  to  FAA  approval,  and  the 
FAA  has  not  provided  guidance  cm  what 
constitutes  an  acceptable  check. 
Hierefore,  Congressman  Oberstar  states 
that  the  final  rule  must  “require  that 
current  employment  investigation 
programs  conform  with  those  mandated 
in  the  final  rule”  and  that  “employers 
with  non-conforming  programs  must  be 
required  to  conduct  5-year  employment 
chedcs  of  current  employees  to  assure 
that  they  have  undergone  the  same 
scrutiny  as  applicants.” 

One  commenter  is  uncertain  whether 
individuals  exempted  under  the 
proposal  with  a  previous  conviction  for 
a  disquahfying  crime  would  lose  their 
privileges  for  unescorted  access. 

FAA  Response:  While  the  Act  gives 
the  FAA  authority  to  require 
employment  investigations  for 
individuals  currently  authorized  for 
unescorted  access  privileges,  the  Act 
confers  discretion  on  the  FAA 
Administrator  on  methods  for  imposing 
such  a  requirement.  Individuals 
authorized  to  have  unescorted  access 
privileges  since  November  26, 1985, 
have  bmn  subjected  to  a  5-year 
employment  history  verification 
required  by  the  FAA  in  the  security 
programs  of  airport  operators  and  air 
carriers.  Since  granting  these 
individuals  unescorted  access 
privileges,  airport  operators  and  air 
carriers  have  had  the  opportunity  to 
observe  the  individual’s  conduct. 

The  benefits,  if  any,  of  subjecting 
current  employees  with  unescorted 
access  authority  to  the  proposed  access 
investigation  would  not  justify  the 
disruption  and  cost  that  such  a 
requirement  would  place  on  the  air 
carriers  and  airport  operators.  The 
estimated  cost  for  verifying  employment 
histories  of  all  existing  employees 
would  be  an  additional  $5.4  million. 
Further,  because  of  typically  high 
turnover  rates,  much  of  the  employee 
population  with  unescorted  access  will 
have  been  subjected  to  the  expanded 
background  check  within  a  relatively 
short  period.  Therefore,  the  FAA 
concludes  that  air  transportation 
security  does  not  require  the  retroactive 
application  of  this  rule  to  individuals 
with  current  unescorted  access 
authority. 

This  rule  does  not  require  individuals 
currently  authorized  to  have  unescorted 
access  to  disclose  a  past  conviction  for 
a  disqualifying  crime.  However,  if  a 
conviction  occurs  after  the  effective  date 
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of  this  rule,  an  individual  with 
imescorted  access  authority  will  be 
subject  to  self-disclosiire  and 
disquahfication  from  imescorted  access 
privileges  (see  the  Individual 
Accountability  requirements  of 
§  107.31(1)  and  §  108.33(h)). 

120-Day  Effective  Date 

Ten  commenters  address  the 
timeframe  between  the  final  rule 
issuance  date  and  the  effective  date  the 
industry  must  begin  to  comply  with  the 
employee  investigation  requirements 
proposed  in  the  SNPRM.  Two 
commenters  agree  with  the  90-day 
implementation  period  and  seven 
commenters  argue  for  a  longer  period  of 
time.  These  commenters  contend  that 
additional  time  is  needed  for  airport 
operators,  air  carriers,  and  airport 
tenants  to  set  up  the  administrative 
procedures  necessary  to  implement  the 
rule,  coordinate  with  other  airports  on 
rights  of  transfer,  budget  and  plan  for 
required  expenditures,  and  train 
personnel  to  implement  the  rule. 

Another  states  that  an  extended  time 
period  will  prevent  difficulties  similar 
to  those  being  experienced  with  the 
implementation  of  §  107.14.  ATA 
suggests  a  period  of  six  months  to  a  year 
and  another  commenter  proposes 
phasing  in  the  regulation,  starting  with 
the  Category  X  airports  one  year  after 
the  effective  date.  AACI  and  AAAE 
recommend  that  the  effective  date, 
rather  than  the  Federal  Register 
publication  date,  be  used  to  exclude 
individuals  holding  existing  unescorted 
access  privileges  fi:nm  the  employment 
investigation  requirements. 

FAA  Response:  The  affected  parties 
have  been  provided  ample  opportunities 
to  comment  on  the  implementation  of 
Section  105  of  the  Act  through  ASAC 
recommendations,  and  in  response  to 
the  NPRM  (for  which  the  comment 
period  was  extended),  three  public 
meetings,  and  the  revised  proposal  in 
the  SNPRM.  The  access  investigation 
requirements  of  this  rule  should  not 
place  an  excessive  administrative 
burden  on  airport  operators  and  air 
carriers.  The  requirement  to  modify  the 
existing  5-year  employment  history 
verification  and  establish  a  procedure  to 
conduct  a  criminal  history  records 
check,  where  necessary,  utilizes  many 
existing  practices  and  procedures. 
However,  as  this  rule  will  affect  a  wide 
spectnun  of  airport  tenants,  and  in 
hopes  of  ensuring  a  smooth  and  orderly 
transition  to  the  new  procedures,  the 
FAA  is  making  the  rule  effective  120 
days  after  publication  in  the  Federal 
Register. 


Section  107.31(b) — Access  Investigation 
Requirements 

Coverage  of  Access  Investigation 

Of  the  15  commenters  responding  on 
this  issue,  13  concur  with  the  FAA’s 
proposal  to  use  the  5-year  rather  than  a 
10-year  employment  ffistory  verification 
as  ffie  primary  screening  procedure.  The 
commenters  supporting  the  5-year 
verification  argue  that  covering  more 
than  5  yeeirs  would  produce  less  useful 
information  because  it  would  be 
difficult  to  find  previous  employers  to 
provide  reliable  references,  require  more 
staff  and  take  a  longer  time  to  complete, 
resulting  in  additional  costs.  According 
to  these  commenters,  the  expanded 
application  form,  which  includes  the 
applicant’s  certification  as  to  prior 
criminal  convictions,  coupled  with  the 
enhanced  5-year  verification  is 
sufficient  to  alert  management  of  a  need 
for  further  investigation.  One  air  carrier 
comments  that  it  currently  requires 
appUcants  to  provide  10  years  of 
emplo)mient  information,  although  it 
only  verifies  the  previous  5  yefu«. 

The  two  commenters  opposing  the  5- 
year  employment  verification, 
Ckmgressman  Oberstar  and  the  Families 
of  Pan  Am  103,  believe  that  it  will  not 
reveal  convictions  that  may  have 
occurred  in  the  previous  10  years  and 
that  the  proposal  does  not  comply  with 
the  Act. 

FAA  Response:  At  the  SNPRM  stage, 
the  FAA  considered  increasing  the 
employment  history  verification  firom  5 
years  to  10  years.  It  determined  that  to 
do  so  would  increase  the  costs  and  time 
spent  on  the  verification  without 
appreciably  enhancing  aviation  security. 
This  could  result  in  triggering  relatively 
few  additional  records  checks,  but  at  em 
additional  cost  of  at  least  $5.50  per 
access  investigation  or  about  $9  milUon 
over  the  next  decade.  However,  as  a 
result  of  the  comments,  the  FAA 
carefully  reviewed  the  10-year 
emplo5anent  history  issue.  The  FAA 
determined  that  it  would  be  useful  and 
reasonable  to  require  individual 
appUcants  to  provide  a  10-year 
employment  history.  The  additional 
information  will  increase  the  Ukelihood 
of  identifying  12-month  employment 
gaps  and  provide  an  additional  decision 
tool  to  employers. 

Under  the  rule,  airport  operators,  air 
carriers  and  other  non-air-carrier  airport 
tenants  are  required  to  verify  only  the 
most  recent  5  years.  However, 
emplo3mient  gaps  of  more  than  12 
months  must  be  resolved  for  the  entire 
10-year  period  or  a  records  check 
accompUshed.  From  a  practical 
viewpoint,  the  verification  of  an 
individual’s  5-year  employment  history 


provides  an  accurate  indicator  of  the 
individual’s  backgrotmd  and  of  the 
overall  veracity  of  the  information 
provided  by  the  applicant  on  the  form. 
However,  the  additional  employment 
history  information  available  to  the 
employer  enhances  the  5-year 
verification  portion  and  increases  the 
deterrent  value  of  the  appUcation 
process.  Applicants  planning  to 
fabricate  employment  history 
information  will  be  faced  with  twice  the 
challenge  and  their  chance  of  discovery 
will  thus  be  increased.  Truthful 
appUcants  will  identify  employment 
gap^s  that  require  further  evaluation. 

The  10-year  period  is  also  covered  by 
requiring  the  appUcant  to  list  on  the 
appUcation  convictions  occurring  in  the 
past  10  years  for  emy  disqualifying 
crimes.  The  appUcation  form  also  must 
notify  individuals  that  they  will  be 
subject  to  an  employment  history 
verification  and  possibly  an  FBI 
criminal  history  records  check. 
Individuals  who  are  subject  to  a 
criminal  history  records  check  would  be 
disqualified  if  their  record  discloses  a 
conviction  for  any  of  the  Usted  crimes 
in  the  previous  10  years. 

Because  the  disqualifying  crimes  are 
serious  felonies,  an  arrest,  conviction, 
and  incarceration  would  normally  show 
up  as  a  gap  in  the  individual’s 
employment  history,  thus  triggering  a 
criminal  history  records  check.  The 
requirement  to  conduct  a  criminal 
history  records  check  should  help 
discourage  anyone  with  a  conviction  for 
one  of  the  disqualifying  crimes  fi'om 
applying  for  a  position  requiring 
imescorted  access  authority. 

Convictions  for  Disqualifying  Crimes 

Twelve  commenters  discuss  the  Ust  of 
convictions  for  disqualifying  crimes. 
Three  of  the  commenters  specifically 
agree  that  arson  should  be  a 
disqualifying  crime,  as  the  FAA 
proposed  in  the  SNPRM.  AACI  and 
AAAE  oppose  having  arson  included  as 
a  disqualifying  crime.  These 
organizations  argue  that,  in  their  view, 
there  is  no  significant  history  of  arson 
occurring  on  an  airport  ramp. 

Ten  commenters  support 
disqualifying  from  unescorted  access 
privileges  a  person  found  not  guilty  by 
reason  of  insanity  for  any  of  the 
disqualifying  crimes.  Some  of  the 
commenters  argue  that  insanity  is  not  a 
crime  and,  therefore,  some  form  of 
rehabilitation  should  be  allowed.  As  an 
example,  the  commenters  refer  to  the 
State  of  California  system  that  requires 
that  a  person  foimd  not  guilty  by  reason 
of  insanity  must  be  certified  as 
rehabilitated  by  a  court  before  the 
individual’s  rights  are  restored.  ATA 
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points  out  that,  in  accordance  with  its 
reading  of  the  Act  and  the  Americans 
with  Disability  Act,  the  FAA  has  the 
legal  authority  and  ri^t  to  include 
insanity  as  a  disqualifying  factor. 

Another  commenter  states  that  insanity 
as  a  disqualifying  factor  should  be 
determined  on  a  case-by-case  basis  and 
that  the  final  determination  shovdd  be 
based  on  national  and  local  FAA  field 
office  guidelines  to  ensine  nationwide 
consistency. 

AAQ  and  AAAE  state  that  “certain 
crimes  aboard  aircraft  in  flight”  is  too 
vague  and  that  this  disquafifying  crime 
needs  to  be  better  explained.  They  are 
also  concerned  that  die  regulation 
would  not  permit  an  employer  to  take 
into  account  rehabilitation.  They  argue 
that  the  Act  is  arbitrary  because  it 
assumes  rehabihtation  would 
“magically”  occur  after  10  years,  but 
cannot  be  taken  into  account  before  the 
10  years  for  purposes  of  allowing 
unescorted  access. 

Three  commenters  state  that  the 
regulation  should  not  limit  the 
employer  to  those  crimes  on  the  list.  In 
their  view,  an  employer  should  have 
some  discretion  to  include  other  crimes 
or  conditions  as  disqualifying. 

Two  commenters  assert  there  should 
be  measures  for  pimishing  applicants 
who  falsify  the  information  they  provide 
on  the  appUcation  forms  or,  at  a 
minimum,  disqualifying  the  individual 
firtm  imescorted  access.  One  of  these 
commenters  states  that  individuals 
convicted  of  any  of  the  disqualifying 
crimes  would  not  hesitate  to  falsify  an 
application  form  and  that  stronger 
measures  are  needed,  such  as  making  it 
a  Federal  crime  to  falsify  such 
information. 

FAA  Response:  As  proposed,  this  rule 
adds  felony  arson  to  the  list  of 
disqualify^g  crimes.  (In  the  SNPRM, 
FAA  proposed  “arson”;  the  rationale  for 
the  clarifying  change  can  be  fmmd 
below.)  The  deliberate  nature  of  the 
offense  and  the  safety  and  practical 
considerations  of  fueling  aircraft  make  it 
logical  to  do  so.  Althou^  the  FAA  is 
not  aware  of  any  instance  where  an 
individual  with  unescorted  access  > 
privileges  ever  perpetrated  an  act  of 
arson  at  an  airport,  arson  has  occurred 
at  airports  and  is  too  dangerous  an  act 
to  omit  it  firom  the  list  of  disqualifying 
crimes. 

Also,  in  response  to  comments 
received  on  the  initial  notice  and  the 
SNPRM,  this  rule  adds  “not-guilty  by 
reason  of  insanity”  for  any  of  the 
disqualifying  crimes  as  a  disquafifying 
factor.  VS^le  recognizing  that  insanity  is 
not  a  crime,  the  FAA  concludes  that 
insanity  associated  with  a  disquafifying 
crime  should  be  a  disquafifying 


condition  because  of  iie  seriousness  of 
these  crimes  and  the  difficulty  involved 
in  ascertaining  recovery. 

The  FAA  has  made  some  minor 
clarifying  changes  to  the  introductory 
language  of  §  107.31(b).  The  phrase  “in 
any  jurisdiction”  has  been  added  to 
parallel  the  language  of  the  Act.  Also 
added  is  the  phrase  “a  crime  involving 
*  *  *”  to  the  enumerated  offenses  in 
order  to  make  clear  that  the  intent  of  the 
rule  is  to  disqualify  an  individual  who 
has  been  convicted  of  one  of  the 
disquafifying  offenses,  even  if  the  name 
of  the  statute  under  which  the 
individual  was  convicted  does  not 
exactly  match  the  language  of  the  final 
rule.  As  long  as  the  conviction  involves 
a  criihe  specified  in  the  rule,  the 
individual  would  be  disqualified. 

In  its  comment  to  the  I^RM,  the 
Department  of  Justice’s  Criminal 
Division  requested  several  changes  to 
the  rule  language  to  which  the  FAA  has 
agreed.  The  Division  suggested  that  we 
limit  disqualifying  convictions  for  arson 
to  felony  eirson  in  order  to  exclude 
instances  of  minor  vandalism.  The 
Division  also  requested  that  some  of  the 
disquafifying  offenses  be  further 
defined.  These  revisions  include: 

•  §  107.31(b)(2)(xvii):  the  phrase  “or 
hostage  taking”  has  been  added  after 
“kidnapping”; 

•  §  107.31(b)(2)(xix):  the  phrase  “or 
aggravated  sexual  abuse”  has  been 
added  after  “rape”; 

•  §  107.31  (b)(2)(xx):  the  word  “use” 
has  been  added  before  “sale.” 

It  is  the  FAA’s  imderstanding  and 
intent  that  these  changes  clarify  the 
intent  of  Congress  but  do  not 
substantively  expand  the  fist  of 
disquafifying  crimes.  The  Criminal 
Division  also  requested  that 
§  107.31(b)(2)(xxv)  be  revised  to  include 
“attempts”  to  commit  any  of  the 
aforementioned  criminal  acts.  The 
Division  states  that  while  this  section, 
as  proposed,  included  a  conviction  for 
conspiracy  to  commit  any  of  the 
emunerated  offenses  (as  required  by  the 
Act),  the  conduct  imderlying  an  attempt 
may  be  more  serious  than  that  required' 
to  support  a  conviction  of  conspiracy. 
The  FAA  has  therefore  revised  this 
section  to  include  the  phrase  “or 
attempt.” 

The  Act  provides  no  discretion  for 
rehabilitation,  requiring  only  a  10-year 
period  from  the  time  of  the  conviction 
for  the  disquafifying  offense.  This  rule 
also  includes  the  10-year  period  for 
instances  of  not  guilty  by  reason  of 
insanity. 

In  the  rule,  the  FAA  does  not  attempt 
to  further  define  the  commission  of 
“certain  crimes  aboard  aircraft”  because 
it  is  one  of  the  named  disquafifying 


crimes  from  the  Act.  An  individual’s 
criminal  record  would  reflect 
convictions  for  this  offense  as  a  specific 
violation  fisted  in  49  U.S.C.  46506. 

This  rule  limits  the  mandatory 
disquafifying  crimes  to  those  required 
by  the  statute  and  the  additional 
disquafifiers  discussed  above.  Apart 
from  meeting  the  requirements  of  this 
rule  for  imescorted  access  privileges,  an 
airport  operator  and  air  carrier  will 
retain  discretion  to  determine  the 
suitability  and  qualifications  of 
applicants  for  unescorted  access 
privileges  based  on  any  other 
information  available  to  them. 

This  rule  does  not  include  penalties 
for  falsifying  application  information.  It 
is  not  a  disquafifying  condition  covered 
by  the  Act,  and  the  decision  to  deny 
access  based  upon  falsification  would 
be  a  local  determination.  However, 
substantial  inconsistencies  between 
required  information  provided  on  the 
application  and  information  obtained 
during  the  access  investigation  would 
tri^er  a  criminal  history  records  check. 

If  the  access  investigation  discloses  a 
conviction  for  a  disquafifying  crime  in 
the  previous  10  years  measured  from  the 
date  the  verification  is  initiated,  the 
individual  may  not  be  granted 
unescorted  access  authority.  The  Act 
does  not  allow  the  consideration  of  the 
possible  rehabilitation  of  an  individual. 

The  disqualifying  crimes  identified  in 
this  rule  include  specific  sections  of  49 
U.S.C.  Chapters  463  and  465,  sections  of 
the  United  States  Criminal  Code, 
offenses  named  in  the  Act,  and  two 
additioned  disquafifiers. 

The  specific  sections  of  49  U.S.C. 
Chapters  463  and  465  are:  (b)  §  46706 
forgery  of  certificates,  false  marking  of 
aircraft  and  other  aircraft  registration 
violations;  (c)  §  46308  interference  with 
air  navigation;  (h)  §  46312  improper 
transportation  of  a  hazardous  material; 
(i)  §  46502  aircraft  piracy;  (j)  §  46504 
interference  with  flightcrew  members  or 
flight  attendants;  (k)  §  46506 
commission  of  certain  crimes  abroad 
aircraft  in  flight;.(l)  §  46505  carrying  a 
weapon  or  explosive  aboard  an  aircraft; 
(m)  §  46507  conveying  false  information 
and  threats;  (n)  §  46502(b)  aircraft  piracy 
outside  the  special  aircraft  jiuisdiction 
of  the  United  States;  (q)  §  46315  fighting 
violations  involving  transporting 
controlled  substances;  and  (r)  §  46314 
unlawful  entry  into  an  aircraft  or  airport 
area  that  serves  air  carriers  or  foreign  air 
carriers  contrary  to  established  security 
retirements. 

The  disquafifying  crime  in  18  U.S.C. 
32  is  the  destruction  of  an  aircraft  or 
aircraft  facility. 

The  other  msqualifying  crimes  are: 
murder;  assault  with  intent  to  murder; 
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espionage;  sedition;  kidnapping  or 
hostage  taking;  treason;  rape  or 
aggravated  sexual  abuse;  unlawful 
possession,  use,  sale,  distribution,  or 
manufacture  of  an  explosive  or  weapon; 
extortion;  armed  robbery;  distribution 
of,  or  intent  to  distribute,  a  controlled 
substance;  felony  arson;  conspiracy  or 
attempt  to  commit  any  of  these  criminal 
acts;  or  a  finding  of  not  guilty  by  reason 
of  insanity  for  any  of  these  criminal 
acts. 

This  rule  does  not  limit  the  ability  of 
airport  operators  and  air  carriers  to 
review  an  individual’s  complete  FBI 
criminal  history  record,  although  the 
record  may  net  be  requt."*ed  imless  one 
of  the  regulatory  triggers  is  met. 
However,  emy  decision  to  deny 
imescorted  access  may  be  attributed  to 
this  rule  only  if  it  is  based  on  the 
individual’s  conviction  within  the 
previous  10  years  of  an  enumerated 
crime.  Any  other  adverse  information 
contained  in  the  criminal  record  does 
not  disqualify  an  individual  under  this 
rule. 

Section  107.31(c) — Elements  of  Access 
Investigations 

Employment  History  Verification 

A  number  of  commenters  support  the 
process  for  conducting  the  verification 
outlined  in  the  SNPRM.  In  the  SNPRM, 
the  FAA  proposed  that  applicants  be 
required  to  prove  their  identity  by 
providing  two  forms  of  identification 
(ID),  including  a  photo  ID.  In  the 
SNPRM,  the  FAA  proposed  that 
applicants  would  have  to  explain 
employment  gaps  of  more  than  12 
months  in  the  previous  5  years,  and  that 
employers  would  have  to  verify 
information  on  the  application  for 
unescorted  access  in  writing,  by 
telephone,  or  in  person.  The  FAA 
solicited  comments  on  whether  other 
means  of  verifying  an  individual’s 
employment,  such  as  written 
documentation,  should  be  acceptable  in 
the  verification  process. 

Two  commenters  specifically  support 
accepting  documentation  instead  of 
telephone  calls  or  visits  to  previous 
employers.  One  commenter  suggests 
that  legitimate  gaps  in  emplojonent  can 
be  documented  by  copies  of  school 
records  or  certified  letters  of  references 
from  physicians,  clergy,  or  other 
professionals.  Two  commenters  caution 
that  the  rule  could  have  the  unintended 
consequence  of  generating  greater 
paperwork  burdens  on  employers  who 
must  keep  records  of  how  they  verified 
employment.  Another  commenter 
opposes  adding  security-related 
information  requirements  to  its 


application  forms,  fearing  that  such 
forms  could  becom«?  needlessly  lengthy. 

FAA  Response:  This  rule  specifies  the 
information  required  on  the  application, 
requires  proof  of  the  individual’s 
identity,  and  requires  verification  of 
representations  made  by  the  individual. 
The  FAA  has  crafted  the  rule  using 
existing  industry  procedures  and 
practices  where  possible  to  avoid 
creating  imnecessary  paperwork 
burdens.  The  individual  applying  for 
unescorted  access  privileges  must 
complete  an  application  form  that 
includes:  (1)  the  individual’s  full  name, 
as  well  as  any  aliases  or  nicknames;  (2) 
the  dates,  names,  phone  numbers,  and 
addresses  of  the  individual’s  previous 
employers  for  the  last  10  years,  with 
explanations  for  any  gaps  in 
employment  of  more  than  12  months; 

(3)  a  notice  that  the  individual  will  be 
subject  to  an  employment  history 
verification  and  possibly  a  criminal 
history  records  check;  and  (4)  a  question 
asking  if  the  individual  has  been 
convicted  of  any  of  the  disqualifying 
crimes  or  conditions  during  the 
previous  10  years. 

To  assist  the  applicant  in 
understanding  the  question  on 
convictions,  it  would  be  advisable  for 
the  application  to  include  a  list  of  the 
disqu^ifying  crimes  or  conditions.  This 
rule  permits  supplementing  an  existing 
application  form  with  a  separate  sheet 
requesting  the  required  information  and 
questions. 

The  information  on  the  application 
will  help  identify  applicants  who  may 
have  a  disqualifying  conviction.  For 
example,  an  imexplained  gap  in 
emplo)anent  may  have  occurred  due  to 
incarceration  for  a  conviction  of  a 
disqualifying  crime.  The  airport 
operator  is  responsible  for  verifying,  or 
accepting  certification  that  the 
information  required  on  the 
employment  application  was  verified,  to 
the  extent  necessary,  to  validate 
representations  made  regarding  the  most 
recent  5-year  period.  This  process  is 
similar  to  that  used  for  the  existing  5- 
year  employment  verification  conducted 
by  telephone,  in  writing,  or  in  person. 

This  rule  allows  the  use  of 
documentation  to  verify  an  individual’s 
previous  employment  history.  However, 
it  is  important  for  airport  operators  and 
air  carriers  to  carefully  examine  the 
documentation  provided  to  guard 
against  counterfeit  documentation. 

In  cases  where  a  previous  employer 
has  gone  out  of  business,  a  reasonable 
attempt  to  verify  the  period  of  prior 
employment  should  be  made.  Pay  stubs, 
tax  records  or  other  documentation  may 
be  used  to  support  the  statements  on  the 
application. 


Section  107.31(n)  requires 
maintaining  a  record  of  the  method  used 
to  verify  the  applicant’s  most  recent  5 
years  of  employment  and  the  results 
obtained.  Section  107.31  (n)  also 
discusses  the  specific  recordkeeping 
requirements. 

Conditions  Requiring  a  Criminal  History 
Records  Check 

Four  commenters  address  the 
conditions  that  “trigger”  the 
requirement  for  an  FBI  criminal  history 
records  check.  One  commenter  fully 
supports  the  triggers  proposed  in  the 
SNPRM  although  it  requests  that  the 
triggers  not  be  considered  as  limitations. 
This  commenter  suggests  that  an  airport 
operator  or  air  carrier  could  elect  to 
conduct  a  complete  criminal  history 
records  check  if,  for  example,  it  found 
an  unexplained  gap  in  employment  of 
less  than  12  months.  Another 
commenter  questions  the  adequacy  of  a 
12-month  period  asserting  that  a  person 
could  serve  less  than  12  months  for  a 
disqualifying  crime  or  could  be  allowed 
to  plead  guilty  to  a  lesser  crime. 

AACI  and  AAAE  believe  that  two  of 
the  conditions  triggering  a  check  are 
virtually  identical  to  each  other.  These 
are:  (1)  the  individual  is  unable  to 
support  statements  made  or  there  are 
significant  inconsistencies  between 
information  provided  on  the  application 
in  response  to  questions  required  by  the 
rule  and  that  which  is  obtained  through 
the  verification  process;  and  (2) 
information  becomes  available  during 
the  employment  history  verification 
indicating  a  possible  conviction  for  one 
of  the  disqualifying  crimes. 

FAA  Response:  If  one  or  more  of  the 
conditions  or  “triggers”  established  by 
the  rule  is  activated,  a  fingerprint-based 
check  of  the  criminal  records 
maintained  by  the  FBI  must  be 
completed  prior  to  determining  if 
unescorted  access  authority  will  be 
granted.  An  airport  operator  or  air 
carrier  is  not  permitted  to  establish 
additional  triggers  for  requesting  a 
criminal  check  under  the  authority 
provided  by  this  rule. 

The  Act  provides  the  statutory 
authority  for  airport  operators  and  air 
carriers  to  access  FBI  records.  The  Act 
has  been  implemented  by  these 
regulations,  which  limit  the 
circumstances  under  which  the  airport 
operator  or  air  carrier  can  get  the 
criminal  history  record.  However,  on  its 
own  authority,  a  potential  employer 
could  disqualify  someone  from 
unescorted  access  authority  or  refuse  to 
hire  an  individual  for  an  imexplained 
gap  in  employment  of  less  than  12 
months,  or  for  any  other  reason.  Of 
course,  these  actions  would  have  to  be 
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consistent  with  other  applicable  laws. 
Also  imder  its  own  authority,  an 
employer  could  apply  the  employment 
verification  (but  not  the  FBI  criminal 
history  records  check),  to  any 
employees,  not  just  those  covered  by 
this  rule. 

The  “triggers”  or  conditions  for  the 
criminal  history  records  check  are  based 
on  information  supplied  by  the  aviation 
industry  on  the  criteria  used  by  some  air 
carriers  to  screen  job  appUcants.  The 
combination  of  triggers  provides  the 
appropriate  conditions  to  trigger  the 
requirement  for  further  review  of  the 
individual’s  background  through  a 
criminal  history  records  check. 

Under  the  fii^  trigger,  an  individual 
vriio  is  not  able  to  adequately  accoimt 
for  12  months  or  more  of  xmemployment 
over  the  past  10  years  in  a  manner  that 
substantiates  that  he  or  she  was  not 
incarcerated  for  a  disqualifying  crime 
would  be  subject  to  a  criminal  history 
records  check.  Note  that  while  there  is 
no  requirement  to  verify  the  information 
in  an  applicant’s  employment  history 
for  years  6  to  10,  there  is  an  obfigation 
to  resolve  periods  of  unemployment  of 
more  than  12  months.  Unemployihent 
for  a  12-month  period  or  more  does  not 
automatically  trigger  a  check.  Rather, 
the  criminal  check  is  required  when  the 
period  of  unemployment  cannot  be 
verified  through  the  checking  of 
appropriate  documentation  or 
references.  For  example,  a  gap  can  be 
satisfactorily  explained  by  receipts  for 
unemployment  compensation,  travel 
records,  or  other  information  providing 
sufficient  evidence  of  an  individual’s 
whereabouts.  In  instances  where  an 
individual  was  self-employed,  tax 
records,  billing  records,  work  orders  or 
ether  means  can  be  used  to  support  the 
claims  made  on  the  application. 

Second,  a  criminal  mstory  records 
check  is  triggered  if  there  is  an  inability 
to  substantiate  statements  made,  or  if 
there  are  significant  inconsistencies 
between  the  information  provided  by 
the  applicant  or  the  information 
obtained  during  the  employment 
verification.  This  requirement  is 
intentionally  defined  using  broad  terms 
to  allow  the  airport  operator  and 
employer  to  determine  what  is 
acceptable.  However,  if  an  individual’s 
employment  cannot  be  verified,  this  is 
considered  an  inability  to  substantiate 
statements  made. 

Third,  if  information  becomes 
available  during  the  course  of  the  access 
investigation  indicating  a  possible 
conviction  for  one  of  the  dkqualifying 
crimes,  a  criminal  history  records  check 
is  reqviired. 

Responding  to  the  question  raised  by 
AACI  and  AAAE,  there  is  a  significant 


difference  between  finding  out  during 
the  access  investigation  process  that 
information  provided  was  not  correct 
versus  finding  information  tkat 
indicates  the  individual  may  have  a 
conviction  for  a  disqualifying  crime.  If 
incorrect  information  is  provided,  it 
does  not  necessarily  indicate  the 
presence  of  a  disqii^fying  conviction 
that  raises  questions  about  the 
individual’s  truthfulness.  An 
individual’s  truthfulness  is  a  key 
component  of  the  access  investigation 
process.  Lack  of  veracity  suggest  the 
need  to  investigate  further  to  determine 
if  the  person  is  trying  to  conceal  a 
conviction  for  a  (hsquahfying  crime. 

The  purpose  of  the  last  trigger  is  to 
identify  individuals  that  may  require  a 
criminal  check  based  on  any  positive 
information  identified  during  the  access 
investigation.  The  trigger  is  intended  to 
substantiate  information  provided. 

Section  107. Slid) — Escorted  Access 

Under  §  107.31(d)  of  the  SNPRM,  an 
individual  who  does  not  have 
unescorted  access  privileges  may  be 
permitted  to  enter  a  security  area  imder 
escort.  Five  commenters  object  to 
allowing  an  individual  who  is  the 
subject  of  a  criminal  history 
investigation  access  to  a  secured  area 
even  imder  escort  because  an  on-going 
investigation  indicates  the  likelihood  of 
a  criminal  record.  Three  commenters 
also  believe  that  the  escort  language 
proposed  in  §  107.31(d)  of  SNPRM  is 
inconsistent  with  the  FAA’s  policy  in 
§107.14. 

FAA  Response:  This  rule  requires 
individuals  who  have  not  been 
authorized  to  have  unescorted  access 
authority  to  be  under  escort,  as  defined 
in  §  107.1(b)(3),  while  the  SIDA.  The 
employer  retains  the  option  of 
completing  the  access  investigation 
prior  to  hi^g  an  individual  needing 
unescorted  access  privileges  rather  than 
providing  an  escort  while  the 
investigation  is  pending.  The  primary 
means  of  determining  an  individual’s 
eligibility  for  unescorted  access  is  the 
access  investigation,  including  a  5-year 
employment  history  verification,  which 
normally  takes  from  5  to  10  days  to 
complete.  Thus,  escorting  is  not 
necessary  for  most  individuals  while 
undergoing  the  check  because  the 
applicants  would  not  be  employed  in  a 
position  whose  utility  is  predicated  on 
unescorted  access  imtil  completion  of 
the  employment  history  verification. 

The  primary  reason  for  security  access 
under  this  rule  is  for  individuals 
awaiting  a  criminal  history  records 
check. 

Escorted  access  is  permissible  while 
in  the  security  sensitive  area  even 


though  a  criminal  history  records  check 
has  l^n  triggered.  A  criminal  history 
records  dieck  may  take  from  30  to  90 
days  to  complete;  escorted  access  is 
allowable  when  the  employment  history 
verification  triggers  one  of  the 
conditions  requiring  a  criminal  check. 
There  is  nothing  in  the  rule  language 
that  requires  an  airport  operator  to 
provide  escorted  access  into  a  SIDA  to 
an  individual  undergoing  a  criminal 
history  records  check. 

Under  the  FAA’s  policy  on  §  107.14(a) 
access  controls,  an  individual  with 
§  107.14(a)  access  privileges  may  not  be 
escorted  through  an  access  point 
meeting  the  requirements  of  §  107.14. 
Each  person  with  §  107.14(a)  access 
must  be  subjected  to  the  access  control 
system.  Because  §  107.31(d)  is 
applicable  only  to  individuals  not 
authorized  for  unescorted  access,  the 
escort  language  in  this  section  is 
consistent  with  the  FAA’s  policy  on 
§107.14. 

Section  107.31(e} — Exceptions  to  the 
Investigation  Requirements 

Six  commenters  respond  to  the 
proposed  exceptions  from  the 
employment  investigation  included  in 
the  SNPRM.  The  exceptions  included 
Federal,  State,  and  local  government 
employees  who  as  a  condition  of 
employment  have  been  subject  to  an 
employment  investigation;  crew 
members  of  foreign  air  carriers  covered 
by  alternate  security  arrangements; 
individuals  who  have  been 
continuously  employed  in  a  position 
requiring  unescorted  access  by  another 
airport  operator,  tenant,  or  air  carrier; 
and  individuals  who  have  been 
authorized  access  to  the  U.S.  Customs 
Service  security  area  of  an  airport. 

Under  this  rule,  certain  cat^ories  of 
individuals  are  excluded  from  the 
access  investigation  requirement.  The 
FAA  expects  each  edrport  operator  to 
develop  the  procedures  it  uses  to 
implement  this  section  and,  where 
appropriate,  issue  the  individual 
identification  media  indicating 
authorization  for  unescorted  access 
privileges. 

Government  Employees 

Two  commenters  request  selective 
application  of  the  exception  for  Federal, 
State,  and  local  government  employees 
because  employment  verification  by 
different  entities  may  not  be  as  stringent 
as  that  proposed  in  the  SNPRM.  The 
commenters  also  raise  concerns  over  the 
issue  of  Federal  and  local  law 
enforcement  officers  observing  the 
airport’s  access  rules  and  requirements. 
Another  commenter  wants  to  ensure 
that  the  final  rule  does  not  alter  the 
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access  authority  of  FAA  Safety 
Inspectors  using  Form  8000-39. 

FAA  Response:  This  rule  adopts  the 
language  proposed  in  the  SNPRM  that 
no  additional  investigation  is  required 
for  Federal,  state,  and  local  government 
employees  who  have  been  subjected  to 
an  employment  investigation  by  their 
respective  agencies.  Typically,  the 
government  employer  subjects 
applicants  to  an  employment 
investigation  that  is  at  least  equivalent 
to  that  proposed  in  this  rule.  For 
example,  Imth  Standard  Form  171  and 
Optional  Form  306  reqiiires  Federal 
applicants  to  disclose  convictions,  and 
the  Office  of  Personnel  Management, 
where  appropriate,  conducts  a  criminal 
history  records  check.  The  rule  also 

Eldes  an  option  to  except  state  and 
governments.  This  exception  will 
reduce  the  cost  and  burden  of 
implementing  this  rule,  while 
maintaining  an  effective  level  of 
secmity.  Airport  operators  should  work 
with  representatives  from  the  Federal, 
state  and  local  government  agencies  to 
resolve  the  type  of  biographical 
information  needed  to  receive  the 
identification  media. 

With  regard  to  using  Form  8000-39, 
this  rule  will  not  have  any  effect.  Form 
8000-39  will  continue  to  authorize  the 
FAA  Inspectors  to  be  present  in  an  air 
operations  areas  to  conduct  short  term 
duties  associated  with  their  safety 
related  responsibilities. 

Foreign  Air  Carrier  Employees 

Five  commenters  address  the 
application  of  the  employment 
investigation  to  employees  of  foreign  air 
carriers.  ATA  believes  the  alternate 
security  arrangement  for  foreign  air 
carrier  flightcrew  members  induded  in 
the  SNPRM  creates  “serious  competitive 
imbalances  between  U.S.  and  foreign 
carriers.  .  .  .”  ATA  implies  that  the 
advantage  would  be  to  the  foreign 
carriers. 

ATAC  states  that  it  does  not  object  to 
the  requirement  to  conduct  employment 
investigations  for  individuals  employed 
by  Canadian  carriers  in  the  U.S. 
applying  for  imescorted  access. 

However,  ATAC  contends  that  the 
alternative  program  for  transient  air 
crews  is  unnecessary  because  Canadian 
carriers  already  subject  their  air  crews  to 
a  “criminal/subversive/financial 
security  check”  before  a  Transport 
Qmada  Airside  Restricted  Area  Pass  to 
operate  from  Canadian  airports  is 
granted.  ATAC  argues  that  this  security 
ched^  exceeds  the  employment 
investigation  requirement  in  the  SNPRM 
and  that  the  FAA  should,  therefore, 
allow  Canadian  air  crews  umestricted 
access  in  U.S.  airports  or  at  least  to  areas 


and  offices  necessary  for  operational 
functions. 

A  foreign  air  carrier  raises  several 
concerns.  The  first  is  related  to  section 
105(a)  of  the  Act  which  states;  “Nothing 
in  tUs  subsection  shall  be  construed  as 
requiring  investigations  or  record 
checks  where  such  investigations  or 
record  checks  are  prohibited  by 
applicable  laws  of  a  foreign 
government.” 

This  commenter  states  that  the 
investigation  of  employees  hired  in 
another  country  and  assigned  to  duty  in 
the  U.S.  could  require  an  investigation 
of  records  in  some  other  country  where 
privacy  laws  prohibit  such  an 
investigation.  The  conunenter 
recommends  addressing  this  conflict  in 
the  rule  by  stating  that  such 
investigations  be  performed  only  to  the 
extent  permitted  by  law  in  the  foreign 
country. 

This  foreign  air  carrier  requests  that 
the  alternate  security  procedvires  be 
expanded  to  include  all  crew  members 
and  to  areas  beyond  the  footprint  of  the 
aircraft.  (The  preamble  to  the  SNPRM 
explained  an  example  of  an  alternate 
system  as  language  in  the  airport 
secmity  program  permitting  a  foreign  air 
carrier  flightcrew  member  to  have 
unescortcid  access  or  movement  limited 
to  the  footprint  of  their  aircraft.)  The 
commenter  asks  that  the  FAA’s  final 
rule  explicitly  require  airport  operators 
to  consult  with  foreign  air  carriers  to 
identify  areas  to  which  crew  members 
need  access  using  the  alternate  security 
arrangement. 

This  carrier  also  suggests  that  the 
SNPRM  be  revised  to  allow  foreign  air 
carriers  to  use  temporary  persotmel 
without  performing  an  employment 
investigation.  According  to  the 
commenter,  these  personnel  could  be 
subject  to  alternate  security 
arrangements,  specified  in  an  airport 
operator  security  program,  restricting 
access  of  such  personnel  to  the  areas 
necessary  for  performance  of  their  jobs. 
The  carrier  contends  that  the  revision  is 
needed  because  foreign  6dr  carriers  often 
require  services  of  special  relief 
personnel  at  particular  airports  for  brief 
periods.  The  commenter  believes  that 
temporary  duty  assignments  are  vital  to 
foreign  air  carriers,  which  have 
significantly  fewer  permanent  personnel 
b^d  in  the  U.S.  than  do  domestic 
carriers.  Therefore,  an  employment 
investigation  of  such  employees  is  not 
feasible  because  it  would  counteract  the 
flexibility  needed  to  quicldy  hire 
temporary  employees  for  unanticipated 
increases  in  worldoad. 

FAA  Response:  This  rule  adopts  the 
proposal  outlined  in  the  SNPRM,  with 
one  modification  for  foreign  air  carrier 


employees.  The  Act,  and  hence  this 
rule,  apply  only  to  U.S.  airports. 
Therefore,  imder  this  rule,  foreign 
nationals  and  U.S.  citizens  wor^ng  in 
the  U.S.  for  a  foreign  air  carrier  will  be 
subject  to  an  access  investigation  for 
vmescorted  access  privileges  in  a 
manner  similar  to  non-air-carrier  airport 
tenants.  While  the  airport  operator  is 
responsible  for  ensuring  that  the 
investigation  is  completed,  the  foreign 
air  carrier  could  perform  the 
employment  history  verification  as  it 
currently  does  at  most  airports. 

This  rule  allows  an  airport  operator  to 
implement  an  alternate  security 
arrangement  in  its  approved  airport 
security  program  for  foreign  air  carrier 
crew  members.  The  final  rule  uses  the 
broader  term  “crewmember”  rather  than 
“flightcrew  member”  as  proposed  in  the 
SNPRM.  In  accordance  with  present 
FAA  policy  on  ramp  movement, 
however,  the  alternate  arrangement 
would  be  limited  to  foreign  flightcrew 
members  (i.e.,  captain,  second-in- 
command,  flight  engineer,  or  company 
check  pilot)  in  the  immediate  vicinity  of 
the  aircraft  to  which  they  are  assigned. 
The  FAA  is  willing  to  consider  the 
merits  of  including  cabin  crew  and 
expanding  the  scope  of  ramp  movement 
for  foreign  air  carrier  crew  members  on 
a  case-by-case  basis.  Any  edtemate 
arrangements  should  be  developed  with 
and  coordinated  through  the  airport 
operator. 

Responding  to  the  concerns  raised  by 
ATA  over  the  proposed  authority  to 
permit  alternate  arrangements  for 
foreign  crew  members,  the  FAA  has 
determined  that  it  is  reasonable  from  a 
secmity  standpoint,  and  consistent  with 
international  practices,  to  permit 
limited  access  (aroimd  the  assigned  * 
aircraft).  Failure  to  provide  alternate 
procedures  for  foreign  air  carrier  crews 
could  result  in  the  adoption  of 
additional  requirements  for 
investigations  by  foreign  coimtries  for 
U.S.  air  carrier  personnel.  There  are 
significant  operational  restrictions 
associated  with  using  the  alternate 
arrangement  that  outweigh  any 
associated  financial  advamtages  that  may 
accrue  to  a  foreign  air  carrier.  In 
addition,  there  is  a  very  low  probability 
of  detecting  disqualifying  convictions 
for  a  foreign  national  based  outside  the 
U.S.  through  an  investigation  of  FBI 
records  bemuse  those  records  normally 
include  only  arrests  and  convictions 
occurring  in  the  U.S. 

This  rule  does  not  specifically  allow 
for  the  acceptance  of  the  Transport 
Canada  Airside  Restricted  Area  Pass  as 
meeting  the  rule’s  requirement. 
However,  the  reqxiired  access 
investigation  is  more  easily 
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accomplished  for  Canadian  flightcrew 
members  as  a  result  of  that  country’s 
program.  The  approach  of  the  Canadian 
system,  or  similar  systems  in  use  by 
other  coimtries,  could  result  in  the 
facilitation  of  using  documentary 
evidence  of  employment  verification. 

'The  FAA  agrees  that  the  Act  limits 
employment  investigations  to  the  extent 
allowable  by  the  law  in  the  foreign 
coimtry.  However,  if  the  employment 
history  verification  or  other  aspects  of 
the  access  investigation  could  not  be 
completed  as  a  result  of  another 
country’s  law,  this  would  trigger  a  need 
to  conduct  the  criminal  history  records 
check. 

The  problem  of  temporary  employees 
is  not  specific  or  limited  to  foreign 
carriers.  'This  rule  would  apply  to  any 
individual  applying  for  unescorted 
access  privileges.  Considering  the  short 
period  of  time  it  takes  to  perform  the 
employment  history  verification  portion 
of  the  access  investigation  (which 
would  authorize  most  individuals  for 
unescorted  access  authority),  the  FAA 
contends  this  is  not  an  unreasonable 
requirement;  moreover,  if  the 
assignment  is  of  short  duration, 
escorting  may  be  the  simplest  solution. 

Transfer  of  Privilege 

Two  commenters  believe  that  an 
individual  who  has  been  continuously 
employed  by  an  air  carrier,  airport 
operator,  or  non-air-carrier  tenant 
should  be  authorized  unescorted  access 
without  having  to  be  continuously 
employed  in  a  position  requiring 
imescorted  access.  Another  commenter 
recommends  that  the  FAA  implement  a 
uniform  process  for  accepting  transfers 
of  individuals,  so  that  there  will  be 
nationwide  consistency  in  applying  this 
provision.  ATA  expresses  concern  that 
the  authority  to  grant  imescorted  access 
privileges  to  an  individual  transferring 
fi'om  one  air  carri  er  to  another  should  be 
the  exclusive  responsibility  of  the  air 
carrier.  AACI  and  AAAE  also  question 
whether  individuals  transferring  their 
authority  for  imescorted  access  must 
receive  SIDA  training  at  the  new 
location. 

FAA  Response:  'This  final  rule  adopts 
the  proposal  included  in  the  SNPRM 
that  provides  an  exception  to  the  access 
investigation  requirements  for 
individuals  who  have  already  been 
subject  to  one.  However,  this  rule 
retains  the  requirement  that  an 
individual  transferring  unescorted 
access  privileges  must  have  been 
continuously  employed  in  a  position 
requiring  unescorted  access  since  first 
being  authorized  unescorted  SIDA 
access.  'The  requirement  to  be 
continuously  authorized  should  not 


present  a  burden  for  companies 
transferring  individuals  in  positions 
within  a  company. 

The  rule  does  not  attempt  to  establish 
uniform  procedures  for  accepting 
transfers;  rather,  the  rule  sets  the 
minimum  requirement  for  continuous 
employment  in  a  position  with 
unescorted  access  privileges.  The  FAA 
expects  the  airport  operator  and  the  air 
carrier  to  cooperate  in  determining  the 
process  for  an  individual  transferring 
from  one  carrier  to  another. 

'This  rule  does  not  affect  the 
regulatory  requirement  for  SIDA 
training.  Under  §  107.25  and  associated 
FAA  policy,  individuals  who  have  been 
subject  to  SIDA  training  who 
subsequently  transfer  their  unescorted 
access  authority  must  receive  site- 
specific  SIDA  training  at  the  new 
airport. 

Individuals  Subject  To  Investigation  By 
Customs 

One  commenter  suggests  that  the  FAA 
coordinate  with  the  U.S.  Customs 
Service  on  its  pending  access  rule  for 
Customs  Service  security  areas  of  an 
airport.  The  commenter’s  concerns 
focus  on  the  effect  on  operations,  costs, 
and  possible  duplication  of  the  two 
rules. 

FAA  Response:  This  rule  permits  an 
airport  operator  to  accept  the 
background  checks  performed  by  the 
U.S.  Customs  Service  to  meet  the  FAA’s 
access  investigation  requirement. 
Accepting  the  background  investigation 
by  Customs  avoids  a  redundant  check, 
while  providing  an  equivalent  or  higher 
level  of  security  for  individuals  with 
unescorted  access.  Because  the  Customs 
check  is  more  extensive  (it  includes 
misdemeanor  theft  convictions)  than 
that  contained  in  this  final  rule,  failure 
to  obtain  access  authority  to  the 
Customs  area  would  not  preclude  an 
individual  from  obtaining  unescorted 
access  to  the  SEDA,  but  would  require 
the  individual  to  be  subjected  to  an 
access  investigation  under  this  rule. 

Section  107.31(f)— Investigations  by  Air 
Carriers  and  Airport  Tenants 

Eight  commenters  address  issues 
concerning  the  airport  operator’s 
acceptance  of  air  carrier  employment 
investigations  and  non-air  carrier 
tenants’  employment  history 
verifications. 

ATA  notes  that  in  the  SNPRM 
preamble  an  airport  operator  is  given 
the  latitude  to  expand  the  scope  of  the 
employment  history  verification  to 
cover  areas  beyond  that  required  under 
the  proposal.  ATA  lU^ges  the  FAA  to 
limit  an  airport  operator’s  authority  to 
impose  additional  verification 


requirements  on  air  carriers.  It 
recommends  that  the  final  rule  clearly 
state  that  the  air  carrier  is  exclusively 
responsible  only  for  fulfilling  the 
employment  investigation  requirements 
of  §108.33. 

ATA  and  RAA  express  concern  that 
the  SNPRM  preamble  explanation  of 
§  107.31(F)  allows  an  airport  operator 
discretion  to  accept  certification  from  an 
air  carrier.  These  commenters 
recommend  that  the  process  be 
mandatory  thus  requiring  the  airport 
operator  to  accept  their  checks.  'The 
carriers  have  concerns  that  airport 
operators  may  require  employment 
investigations  beyond  that  necessiuy  to 
meet  the  regulatory  requirement. 

One  commenter  states  that  an  airport 
operator  should  be  able  to  rely  on 
certification  by  any  tenant  employer  for 
the  employment  verification.  Another 
commenter  believes  that  the  authority  to 
certify  employees  should  extend  to  part 
129  carriers  who  operate  in  accordance 
with  an  exclusive  area  agreement  and  to 
indirect  air  carriers  subject  to  part  109. 

Three  commenters  oppose  the 
requirement  that  the  airport  operator  be 
responsible  for  the  criminal  history 
records  check  of  all  airport  tenants  other 
than  U.S.  air  carriers  and  two 
commenters  support  this  requirement. 
One  commenter  argues  that  the  results 
of  any  criminal  investigation  would  be 
most  beneficial  to  the  direct  employer, 
as  would  information  concerning  arrests 
with  no  disposition.  One  commenter 
opposes  any  delegation  to  air  carriers  of 
the  responsibility  for  criminal  history 
records  checks  of  their  contractors 
because  many  of  these  contractors  serve 
more  than  one  air  carrier.  According  to 
this  commenter,  conducting  criming 
history  records  checks  on  contractors 
should  be  the  responsibility  of  the 
ediport  operator. 

FAA  Response:  'This  final  rule  adopts 
the  procedures  proposed  in  the  SNPRM 
for  accepting  air  carrier  access 
investigations  and  non-air-cariier  tenant 
employment  history  verifications. 
Regarding  the  expansion  of  the 
employment  history  verification 
requirements,  this  rule  establishes  the 
guidelines  for  an  acceptable  verification. 
Each  airport  operator  will  specify  these 
requirements  in  its  security  program 
subject  to  FAA  approval.  The  FAA  will 
limit  approval  to  the  employment 
history  verification  requirements 
outlined  in  this  rule. 

Under  §  108.33,  air  carriers  perform 
the  access  investigation  for  their 
employees.  Therefore,  it  is  logical  that 
an  airport  operator  would  accept  the  air 
carrier’s  investigation  without  placing 
any  additional  requirements  on  the 
carrier.  An  airport  operator’s  receipt  of 
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the  air  carrier’s  certification  satisfies  its 
regulatory  obligation.  The  airport 
operator  may  accept  a  written  statement 
that  the  employment  history  verification 
and,  where  appropriate,  the  criminal 
history  records  check  were  performed  as 
part  of  the  process  of  an  air  carrier 
issuing  identification  credentials  to  its 
employees.  If  a  specific  air  carrier 
employee  or  its  contractor  employee  is 
receiving  airport-issued  identification, 
the  airport  operator  must  receive 
certification  for  each  employee  prior  to 
issuing  an  identification  credential.  The 
certification  should  include  a  statement 
that  the  investigation  was  conducted  in 
accordance  with  §  108.33  and  provide 
the  name(s)  of  the  individuals  requiring 
the  unescorted  access  authority 
credential.  However,  the  air  carrier 
should  retain  the  specific 
dociunentation  supporting  the  access 
investigation. 

The  rule  also  includes  a  provision 
permitting  an  airport  operator  to  accept 
written  certification  from  airport  tenants 
that  they  have  reviewed  the  applicant’s 
10-year  employment  history  and 
verified  the  most  recent  5  years  of  that 
history.  Again,  the  airport  tenant  should 
retain  the  specific  dociunentation 
supporting  this  certification.  Pursuant  to 
the  Act,  only  airport  operators  and  air 
carriers  can  request  a  criminal  history 
records  check,  although  the  costs  of 
such  checks  will  normally  be  home  by 
the  employer.  Thus,  the  airport  operator 
must  process  criminal  history  records 
checks  for  all  airport  tenants  other  than 
U.S.  air  carriers.  However,  the  airport 
operator  is  responsible  only  for  the 
unescorted  access  privilege 
determination.  Employment-related 
decisions  such  as  hiring  and  firing,  and 
an  individual’s  status  while  a  criminal 
history  records  check  is  pending,  rest 
with  the  airport  tenant. 

For  purposes  of  this  rule,  non-air- 
carrier  tenants  include  airline  food 
service  companies,  fixed  base  operators, 
foreign  air  carriers,  and  indirect  air 
carriers  subject  to  part  109  whose 
employees  receive  airport  identification. 

Section  107.31(g) — Appointing  Contact 

Six  commenters  respond  to  the  issue 
of  the  airport  operator  appointing  a 
person  who  will  be  responsible  for 
reviewing  the  results  of  the  employment 
investigation,  determining  an 
individual’s  eligibility  for  unescorted 
access  and  serving  as  the  liaison  if  the 
individual  disputes  the  results  of  a 
criminal  check.  As  proposed  in  the 
SNPRM,  the  appointed  person  could 
delegate  the  day-to-day  duties,  but 
would  serve  as  the  FAA’s  point  of 
contact  with  the  airport  for  purposes  of 
monitoring  compliance  with  the 


employment  investigation  requirement. 
In  the  SNPRM,  the  FAA  also  solicited 
comments  on  whether  it  should  require 
the  contact  to  be  the  airport  security 
coordinator  (ASC).  Five  commenters 
acknowledge  that  the  ASC  would  be  the 
contact,  but  believe  the  FAA  should  not 
require  or  specify  tlie  position. 

FAA  Response:  This  final  rule 
requires  the  airport  operator  to 
designate  the  ASC  required  under 
§  107.29  as  the  contact  for  access 
investigations.  The  ASC  can  delegate 
the  duties  while  continuing  to  serve  as 
the  FAA’s  point  of  contact  with  the 
airport  for  purposes  of  monitoring 
compliance  with  this  rule.  This  is 
consistent  with  the  requirements  of 
§  107.29  that  the  ASC  serve  as  the 
airport  operator’s  primary  contact  for 
security-related  activities  aiid 
commimications  with  the  FAA. 

The  ASC,  or  designee,  is  responsible 
for  reviewing  the  results  of  the  access 
investigation  and  determining  an 
individual’s  eligibility  for  unescorted 
access  privileges.  The  ASC  also  serves 
as  the  liaison  when  the  individual 
disputes  the  results  of  the  criminal 
history  records  check  that  revealed 
information  that  would  disqualify  the 
person  from  unescorted  access. 

Section  107.31(h) — Individual 
Notification 

The  FAA  received  no  comments  on 
this  section. 

Note:  An  individual  covered  by  this  rule 
must  be  notified  of  the  need  for  a  criminal 
history  records  check  prior  to  commencing 
the  check.  Because  the  FAA  will  serve  as  the 
entity  to  process  the  criminal  history  records 
check  required  by  this  rule,  this  section  of 
the  final  rule  is  modified  fixim  that  proposed 
in  the  SNPRM  by  removing  the  language 
related  to  designating  an  outside  entity. 

Section  107.31(i) — Fingerprint 
Processing 

The  Act  provides  the  FAA 
Administrator,  in  consultation  with  the 
Attorney  General,  the  authority  to 
designate  persons  to  obtain  and  transmit 
fingerprints,  and  receive  the  results  of  a 
criminal  history  records  check.  In  the 
SNPRM,  the  FAA  proposed  allowing 
airport  operators  and  air  carriers  to 
directly  contact  the  FBI  or  use  an 
outside  entity  to  request  and  process  the 
criminal  history  records  checks.  The 
Department  of  Justice  has  agreed  that 
airport  operators  and  air  carriers  may 
access  the  criminal  records  system.  'The 
FBI  indicates  concerns  about  the  FAA’s 
SNPRM  proposal  to  have  multiple 
entities  request  the  checks.  'The  FBI 
recommends  that  the  FAA  serve  as  the 
central  processor,  suggesting  the  use  of 
a  system  similar  to  that  of  the  Nuclear 


Regulatory  Commission  (NRC).  The 
NRC  serves  as  the  processor  of  FBI 
criminal  history  records  checks  for  the 
nuclear  industiy. 

Nine  comments  address  the  issue  of 
having  a  centralized  processor  or 
“clearing  house’’  batch  and  process  the 
FBI  criminal  history  records  check 
requests.  Many  of  the  commenters  note 
that  the  proposed  language  in  the 
SNPRM  would  result  in  far  fewer 
criminal  history  checks  being  conducted 
(compared  to  the  NPRM)  and  question 
whether  a  non-govemmental  clearing 
house  is  feasible  for  so  few  requests.  As 
an  alternative,  they  recommend  that  the 
FAA  serve  as  the  processor. 

Three  commenters  focus  on  the 
related  issue  of  screening  criminal 
history  records  check  results.  RAA 
supports  the  concept  in  the  SNPRM  that 
allows  the  airport  operator  and  air 
carriers  to  review  an  individual’s 
complete  record.  Two  commenters  state 
that  a  complete  FBI  record  should  not 
be  sent  to  die  airport  operator  or  air 
carrier;  rather,  the  records  should  be 
screened  in  some  manner  to  determine 
whether  a  disqualifying  conviction 
occurred  and  only  ^at  information 
provided.  These  commenters  believe 
there  is  a  significant  privacy  issue 
involved  in  releasing  an  entire  record. 
NATA  believes  that  the  FAA  should 
check  the  records  and  report  any 
disqualifying  convictions  to  the  airport 
operator.  AOPA  suggests  developing  a 
reply  form  for  the  airport  operator  to 
submit  along  with  the  criminal  history 
records  check  card.  AOPA  recommends 
that  the  FBI  could  use  this  form  to 
return  a  response  to  the  airport  of 
“qualified  or  disqualified”  for 
unescorted  access  privileges.  AOPA  also 
states  that  because  the  FAA  is  proposing 
to  memdate  these  criminal  checks,  it 
must  take  an  active  role  in  protecting 
the  rights  of  individuals  affected  by  this 
rule  and  institute  strict  procedures  to 
protect  sensitive  personal  information. 

Seven  commenters  express  concerns 
over  the  authority  needed  by  airport 
operators  and  air  carriers  to  gain  access 
to  the  FBI’s  criminal  history  record 
database.  Another  commenter  suggests 
that  the  FAA  obtain  access  authority  to 
the  National  Crime  Information  Center 
(NCIC)  automated  database  to  allow  for 
a  “name  check”  of  individuals  applying 
for  imescorted  access  authority. 

FAA  Response:  The  FAA  has 
consulted  with  the  Attorney  General,  as 
required  by  the  Act,  and  has  obtained 
the  Department  of  Justice’s  concurrence 
in  the  following  procedures.  The  FAA  is 
following  the  recommendations  made 
by  the  commenters,  including  the  FBI, 
and  will  serve  as  the  central  processor 
for  the  criminal  history  records  check 
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requests  submitted  to  the  FAA  by 
airport  operators  and  air  carriers.  The 
FAA  will  serve  as  the  clearinghouse,  in 
a  manner  similar  to  the  NRC  and  will 
ensure  fingerprint  cards  are  forwarded 
to  the  FBI  in  a  timely  and  cost  effective 
manner.  A  $24.00  fee  will  enable  the 
FAA  to  recover  its  cost  of  processing 
and  obtaining  the  FBI  records.  The  FAA 
will  charge  the  same  $24.00  user  fee 
currently  levied  by  FBI  on  the  banking, 
securities,  commodities  futures  trading 
industries  and  the  NRC.  The  fee  is 
sub)ect  to  increase  without  prior  notice 
upon  determination  by  the  FBI.  Parties 
subject  to  this  rule  will  be  notified  of  fee 
increases  by  amendments  to  this  rule  in 
the  future. 

Upon  completion  of  the  FBI  records 
che^  the  complete  FBI  record  will  be 
forwarded  to  the  requesting  entity.  The 
regulation  places  specific  limits  on  the 
use  of  the  information  contained  in  the 
criminal  history  records  check.  This 
issue  is  addressed  in  the  preamble 
discussion  of  §  107.31(m). 

The  FAA  has  resear^^  the 
possibility  of  using  the  NQC  system  to 
allow  airport  operators  and  air  carriers 
an  alternative  method  for  obtaining 
criminal  history  information  for 
individuals  applying  for  the  privilege  of 
unescorted  access.  As  stated  in  the 
Notice  of  Public  Meetings,  and  as 
discussed  at  the  public  meetings  held 
on  the  initial  notice,  imder  published 
policy  established  by  the  NQC’s 
Advisory  Policy  Board,  the  NQC  is  not 
available  to  check  the  records  of 
applicants  for  employment  in  aviation 
related  industries.  In  addition,  checking 
an  individual’s  name  and  other 
identifying  information  does  not 
provide  the  same  level  of  positive 
identification  that  derives  from  the  use 
of  a  check  based  on  an  individual’s 
fingerprints. 

Inis  final  rule  includes  procediues 
for  collecting  fingerprints  and  requires 
that  one  set  of  legible  fingerprints  be 
taken  on  a  card  acceptable  to  the  FBI 
(i.e..  Federal  Dociunent  258).  The 
airport  operator  may  choose  to  have  the 
airport  law  enforcement  officers  take  the 
fingerprints.  The  FAA  also  requires 
verifying  the  individual’s  identity  when 
taking  his/her  fingerprints.  The 
individual  miist  present  two  forms  of 
identification,  one  of  which  must  bear 
the  individual’s  photograph.  A  current 
driver’s  license,  military  identification, 
or  passport  are  examples  of  acceptable 
photographic  identification.  In  addition, 
the  fingerprint  cards  must  be  handled 
and  shipped  in  a  manner  that  protects 
the  privacy  of  the  individual 

Airport  operators  will  send  the 
fingerprint  cards  to  the  Federal  Aviation 
Administration,  800  Independence  Ave. 


SW.,  Washington,  DC  20591  (Attn: 
ACO-310,  Access  Processing).  A 
corporate  check,  certified  check, 
casliier’s  check  or  money  order  made 
payable  to  the  “U.S.  FAA”  for  $24.00 
per  card  must  accompany  the  request. 

The  FAA  will  verify  that  the 
information  required  on  the  fingerprint 
cards  is  complete  and  forward  ^e  cards 
for  processing.  After  the  FBI  completes 
the  search  of  its  index  system,  the  FAA 
will  receive  the  results  and,  in  turn,  will 
forward  the  results  to  the  airport 
operator.  Under  this  system,  the  airport 
operator  will  receive  complete  results  of 
the  check. 

Section  107.31(i) — Afaking  the  Access 
Determination 

Six  commenters  raise  concerns  over 
the  airport  operator  or  the  air  carrier 
being  responsible  for  resolving  any 
arrests  for  disqualifying  crimes  that 
have  no  disposition  listed  on  the  FBI 
criminal  history  records  check  result. 
ATA  and  RAA  also  suggest  that  the 
individual  seeking  employment  should 
be  responsible  for  furnishing  any 
required  disposition  documentation. 

FAA  Response:  This  final  rule 
requires  the  airport  operator  to  ascertain 
the  disposition  of  arrests  for  any  of  the 
emunerated  offenses  when  no 
disposition  has  been  recorded  in  the 
FBI’s  records,  e.g.,  the  case  is  pending 
or  the  FBI  has  no  record.  This  task 
would  be  conducted  with  the  affected 
individual  emd  the  jurisdiction  where 
the  arrest  took  place  in  order  to 
determine  whether  a  disposition  has 
been  recorded  in  that  jurisdiction  but 
not  forwarded  to  the  I%I.  While  the 
investigation  will  require  assistance 
from  the  individual,  it  is  the 
responsibility  of  the  airport  operator  or 
the  air  carrier  to  complete  the 
investigation.  In  determining  whether  to 
grant  unescorted  access  to  an  individual 
with  an  arrest  for  one  of  the 
disqualifying  crimes  with  no 
disposition,  the  airport  operator  shoiild 
weigh  all  relevant  information  available 
on  ^e  individual,  including  the  results 
of  the  access  investigation. 

Section  107.31(k} — Availability  and 
Correction  of  FBI  Records  and 
Notification  of  Disqualification 

Two  commenters  state  that  allowing 
applicants  to  challenge  the  accuracy  of 
the  FBI  record  will  reqviire  involvement 
by  the  airport  operator  in  a  possibly 
len^y  and  expensive  process. 

FAA  Response:  The  Act  requires  that 
individuals  have  the  right  to  challenge 
the  accuracy  of  their  criminal  history 
^record.  While  such  a  challenge  may  be 
a  time  consuming  process,  the  FAA  has 
no  discretion  to  el^inate  this  right. 


This  rule  does  require  the  individual  to 
notify  the  airport  operator  or  its 
designee  witJ^  30  days  of  receipt  of  the 
record  of  his  m  her  intent  to  correct  any 
information  believed  to  be  inaccurate. 
Because  the  FBI  maintains  the  records 
and  has  established  procedures  to 
address  possible  inaccuracies,  it  is 
appropriate  to  forward  a  copy  of  any 
requests  for  correction  to  the  FBI. 
However,  the  FBI  prefers  that  the  actual 
request  be  made  by  the  individual 
directly  to  the  agency  (i.e.,  federal,  state 
or  local  jurisdiction)  that  suppUed  the 
questioned  criminal  history  i^ormation 
to  the  FBI. 

When  taking  the  individual’s 
fingerprints,  the  airport  operator  must 
notify  the  individii^  that  he  or  she  will 
be  provided,  upon  written  request,  a 
copy  of  the  results  of  the  FBI  criminal 
history  records  check  prior  to  rendering 
the  access  decision. 

If  the  airport  operator  is  not  notified 
by  the  individual  within  the  30-day 
period  that  he  or  she  intends  to  dispute 
the  results,  the  airport  operator  may 
make  the  final  access  decision.  The 
airport  operator  is  neither  obligated  to 

Erovide  die  individual  with  an  escort 
afore  the  correction  (if  any)  is  made, 
nor  is  the  employer  obligated  to  hire  the 
applicant  after  the  record  is  corrected. 
However,  after  being  informed  that  the 
dis'<ualifying  information  has  been 
conected,  the  airport  operafbr  would 
have  to  obtain  a  copy  of  the  revised  FBI 
record  bef(»e  the  individual  could  be 
authorized  for  unescorted  access. 

If  an  individual  is  disqualified  for 
unescorted  access  privileges  based  on 
the  findings  of  the  criminal  history 
record  check,  the  individual  must  be 
notified  that  such  a  determination  has 
been  made. 

Section  107.31(1) — Individual 
Accountability 

Two  commenters  address  the  issue 
requiring  an  individual  with  imescorted 
access  authority  to  report  any 
disqualifying  convictions  occurring  after 
the  completion  of  the  employment 
investigation.  One  commenter  concurs 
with  the  decision  not  to  r^uire  a 
recurrent  investigation  and  another 
states  that  the  SNPRM  did  not 
adequately  address  the  procedures  that 
would  apply  in  these  cases. 

FAA  Response:  This  final  rule  adopts 
the  “self-disclosvire”  provision  included 
in  the  SNPRM.  Any  person  holding 
imescorted  access  authority  who  is 
convicted  of  any  of  the  disqualifying 
crimes  after  January  31, 1995,  must 
surrender  the  identification  media  to  the 
issuer  within  24  hours  of  learning  of  the 
conviction.  This  final  rule  does  not 
provide  additional  guidance  on  this 
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requirement.  However,  the  FAA  expects 
that  the  regulated  parties  will  develop 
local  procediires  to  implement  this 
provision.  In  such  cases,  the  employer 
is  likely  to  be  aware  of  the 
circiunstances  and  take  immediate 
action  to  revoke  the  access  authority. 

Any  individual  failing  to  report  a 
disqualifying  conviction  or  to  surrender 
his  or  her  SIDA  identification  credential 
issued  under  this  section  is  subject  to 
possible  FAA  enforcement  action, 
including  civil  penalty  liability. 

Section  107.31(m)-~Umits  on 
Dissemination  of  Results 

The  FAA  received  no  comments  on 
this  section. 

Note:  As  required  by  the  Act,  this  rule  also 
includes  limits  on  the  dissemination  of  the 
criminal  history  information.  The  FAA  limits 
distribution  of  such  information  to:  (1)  the 
individual  to  whom  the  record  pertains  or 
someone  authorized  by  that  person;  (2)  the 
airport  op>erator;  and  (3)  the  individuals 
designated  by  the  Administrator,  e.g.,  FAA 
special  agents. 

Section  107.31(n) — Recordkeeping 

Six  commenters  address  the 
requirements  for  maintaining  records. 
ATA  requests  that  the  final  rule  cleeirly 
require  maintaining  only  that 
information  necessary  to  satisfy  the 
regulation  requirements.  ATA  is 
concerned  that  FAA  inspectors  may 
interpret  the  record  provision  as 
providing  discretion  to  require  the 
maintenance  of  information  beyond  that 
which  is  necessary  to  meet  the 
requirements  set  forth  in  the  SNPRM. 

Two  airport  operators  express 
concerns  over  the  administrative  biirden 
of  maintaining  all  employment  history 
records  of  non-air-carrier  tenants.  One 
commenter  agrees  that  maintaining  the 
criminal  history  records  checks  is  the 
airport  operator’s  resp^sibility  and  that 
this  should  not  be  a  burden  to  airports 
because  they  already  keep  confidential 
information. 

FAA  Response:  The  FAA  has 
determined  that  the  airport  or  air  ceirrier 
shall  maintain  a  written  record  for 
individuals  granted  unescorted  access 
authority  that  includes  specific 
information  on  the  employment  history 
verification  and  the  results  of  an  FBI 
criminal  history  records  check;  if 
conducted.  The  burden  on  airport 
operators  to  maintain  records  for  tenants 
already  exists  because  airport  operators 
maintain  records  for  individuals  who 
are  currently  issued  identification 
media.  This  rule  sttmdardizes  the 
information  to  be  maintained  to  include 
the  results  of  the  FBI  criminal  history 
records  check,  where  applicable.  The 
airport  tenant  can  continue  to  maintain 


the  more  comprehensive  record  and 
associated  paperwork  of  the 
enmloyment  history  verification. 

The  FAA  has  modified  this  section 
fi'om  that  proposed  in  the  SNPRM  to 
clarify  that  an  airport  operator  need  not 
maintain  comprehensive  records  and 
documentation  for  air  carrier 
employees.  As  discussed  mider 
§  107.31(f),  the  record  can  be  a 
certification  from  the  air  carrier  that  the 
access  investigation  was  performed.  'The 
airport  operator  would  have  no  further 
recordkeeping  requirements  related  to 
air  carrier  employees.  Fiulhermore,  in 
order  to  permit  the  destruction  of  FBI 
criminal  history  records  check  results 
and  minimize  storage  problems  for 
airport  operators  and  £dr  carriers,  the 
recordkeeping  requirements  allow  for 
the  retention  of  only  a  certification  that 
the  check  was  completed  and  revealed 
no  disqualifying  convictions.  Another 
minor  editorial  change  in  this  regard 
was  the  deletion  of  the  reference  to 
airport  tenants  providing  certification  of 
criminal  history  records  check  results 
since  these  parties  are  not  authorized  to 
revest  such  checks. 

'This  final  rule  contains  two 
recordkeeping  requirements:  (1)  A 
record  indicating  that  the  applicant’s 
10-year  employment  history  has  been 
reviewed  and  the  most  recent  5-year 
employment  history  verified,  and  (2)  a 
copy  of  the  results  of  the  criminal 
history  record  check  received  from  the 
FBI  or  certification  of  same,  where 
appropriate.  The  airport  operator  can 
accept  written  certification  from  airport 
tenants  that  the  employment  history 
was  reviewed  and  the  verification  was 
performed.  However,  the  airport  tenant 
should  maintain  a  record  of  calls  made, 
plus  a  record  of  correspondence  or  any 
other  documents  received.  The  tenant 
must  make  this  information  available  to 
the  airport  operator  when  requested  by 
the  FAA  for  inspection  purposes. 

For  individums  subject  to  a  criminal 
history  records  check,  the  records 
received  from  the  FBI  must  be 
maintained  in  a  manner  that  prevents 
the  unauthorized  dissemination  of  its 
contents. 

The  airport  operator  must  maintain  a 
written  record  until  180  days  after 
termination  of  the  individual’s 
authority. 

Section  108.33 — Employment 
Verification 

This  rule  authorizes  air  carriers  to 
perform  the  access  investigations  for  its 
employees  and  contractors  in  a  manner 
similar  to  that  required  under  §  107.31. 
The  air  carrier  may  provide  a  general 
certification  to  an  airport  operator  under 
§  107.31(f)  that  the  access  investigation 


was  performed  as  part  of  issuing 
identification  credentials  to  its 
employees.  When  an  individual  air 
carrier  employee  or  its  contractor 
employee  is  investigated  by  the  carrier 
for  receipt  of  airport-issued 
identification  media,  the  air  carrier  must 
provide  the  airport  operator  with 
certification  that  the  investigation  was 
performed  for  each  employee. 

The  requirements  for  an  air  carrier 
performing  the  access  investigation  are 
identical  to  those  required  of  an  airport 
operator. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  efiect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  rule,  the  FAA 
has  determined  that  it:  (1)  is  “a 
significant  regulatory  action”  as  defined 
in  section  3  (fi(4)  of  the  Executive 
Order;  (2)  is  significant  as  defined  in  the 
Department  of  Transportation’s 
Regulatory  Policies  and  Procedvu^s;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  niimber  of  small  entities; 
and  (4)  will  not  constitute  a  barrier  to 
international  trade.  Since  the  rule  is  not 
significant  under  section  3  (f)(4)  of  the 
Executive  Order,  a  full  regulatory 
analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  rule  which  is  presented  in  the 
following  paraCTaphs. 

The  expected  costs  of  the  rule  consist 
of  two  parts:  (1)  the  cost  of  enhancing 
the  employment  history  verification 
process:  and  (2)  the  cost  of  conducting 
a  criminal  history  records  check  on 
applicants  whose  employment 
verification  triggers  it.  Employers  may 
avoid  the  latter  cost  by  simply  choosing 
to  end  the  employment  process  for  the 
individual  in  question. 

First-year  costs  for  the  industry  will 
range  from  $0.5  to  $1.4  million. 

Airports,  air  carriers,  and  other  airport 
tenants  will  incur  these  costs.  The  cost 
of  the  rule  comes  from  the  time 
necessary  to  complete  an  estimated 
64,000  employment  history  verifications 
by  non-air-carrier  airport  tenants  and 
from  an  estimated  970  to  1,940  criminal 
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history  records  checks  by  all  airport  and 
air  carrier  employers.  The  FAA 
estimates  that,  in  1995, 194,000 
employees  will  apply  for  unescorted 
SIDA  access  privilege.  Between  1995 
and  2004,  the  total  cost  of  the  new 
requirements  will  range  horn  $6.2  to 
$16.2  million.  The  discoimted  cost 
ranges  from  $4.3  to  $11.1  million. 

Because  aviation  security  requires  an 
intricate  set  of  interlocking  measures, 
the  benefits  ascribed  to  this  final  rule 
derive  from  strengthening  the  U.S.  civil 
aviation  security  network.  By  enhancing 
the  civil  aviation  secvuity  network,  this 
final  rule  decreases  the  possibility  that 
a  deadly  and  costly  terrorist  or  criminal 
act  will  occur.  This  final  rule  assures  a 
greater  measure  of  safety  through  tighter 
screening  of  individuals  applying  for 
jobs  requiring  unescorted  secine  area 
access.  Specifically,  this  final  rule 
reduces  the  civil  aviation  security  risk 
by  further  assuring  that  persons  who 
have  committed  certain  crimes  do  not 
have  access  to  airport  secure  areas. 

The  FAA  has  determined  that  the 
final  rule  provides  sufficient  additional 
security  to  make  it  cost  beneficial. 

The  rule  will  have  a  negligible  impact 
on  international  trade.  Also,  the 
proposed  regulatory  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  helps  to  assure  that  Federal 
regulations  do  not  overly  burden  small 
businesses,  nonprofit  organizations,  and 
small  cities.  The  RFA  requires 
regulatory  agencies  to  review  rules 
which  may  have  “a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  A  substantial 
niunber  of  small  entities,  defined  by 
FAA  Order  2100.14A — “Regulatory 
Flexibility  Criteria  and  Guidance,”  is 
more  than  one-third,  but  not  less  than 
eleven,  of  the  small  entities  subject  to 
the  existing  rule.  To  determine  if  the 
rule  will  impose  a  significant  cost 
impact  on  these  small  entities,  the 
annualized  cost  imposed  on  them  must 
not  exceed  the  annualized  cost 
threshold  established  in  FAA  Order 
2100.14A. 

Small  entities  potentially  affected  by 
the  rule  are  small  airports,  air  carriers, 
fixed-base  operators,  emd  catering 
companies.  However,  many  of  the 
requirements  of  the  rule  are  already 
standard  procediues  for  some  of  these 
entities;  and  the  cost  of  a  criminal 
history  records  check  is  minimal 
because  so  few  employers  are  expected 
to  utilize  it  for  their  applicants.  The 
FAA  estimates  the  average  cost  of 


upgrading  an  employee  verification  is 
$15.00.  This  estimate  incorporates  the 
cost  of  a  criminal  history  records 
checks. 

Aircraft  Repair  Facilities:  FAA  Order 
2100.14A  defines  small  aircraft  repair 
facilities  as  those  with  200  employees  or 
less.  The  FAA  has  estimated  the  cost 
threshold  for  small  operators  to  be 
$4,130  in  1992  dollars.  To  exceed  this 
threshold,  a  facility  would  have  to  hire 
275  employees  ($4,130/$15.00)  per  year. 
This  means  that  the  facility  would  have 
to  regularly  employ  786  persons 
(assuming  a  35  percent  turnover  rate: 
275/.35).  If  a  firm  employed  that  many 
people,  it  would  be  a  small  entity  since 
it  is  over  the  size  threshold  of  200 
enmloyees. 

Caterers:  The  FAA  evaluates  small 
caterers  as  aircraft  repair  facilities  since 
FAA  Order  2100.14A  does  not  define  a 
threshold  for  caterers.  This  order 
defines  the  criteria  as  200  employees  or 
less  for  the  size  threshold  and  $4,130  for 
the  cost  threshold.  Hence,  like  the  - 
aircraft  repair  facilities,  in  order  to 
exceed  the  cost  threshold,  caterers 
would  have  to  employ  786  persons, 
which  would  exceed  the  size  threshold 
of  200  employees. 

In  conclusion,  the  rule  will  not 
impose  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

Federalism  Implications 

This  rule  does  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Most  airports 
covered  by  the  rule  are  public  entities 
(state  and  local  governments).  However, 
relatively  few  of  the  covered  individuals 
are  actually  employed  by  the  airport 
operator,  and  most  of  the  costs  for  the 
required  investigations  would  be  borne 
by  the  airport  tenants  and  air  carriers. 
Thus,  the  overall  impact  is  not 
substantial  within  the  meaning  of 
Executive  Order  12612.  Therefore,  in  , 
accordance  with  that  Executive  Order,  it 
is  determined  that  this  rule  would  not 
have  sufficient  Federal  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Authority  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 


is  not  aweire  of  any  differences  that  this 
final  rule  will  present. 

Paperwork  Reduction  Act 

Under  the  requirements  of  the  Federal 
Paperwork  Reduction  Act,  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  burden  for 
this  rule  under  OMB  Approval  Number 
2120-0564.  For  further  information 
contact:  The  Information  Requirements 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.,  20590,  (202) 
366—4375  or  Edward  Clarke  or  Wayne 
Brough,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington  D.C.,  20503, 
(202)  395-7340. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  rule  is  a  significant  regulatory 
action  under  Executive  Oi^er  12866. 
This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
but  is  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  The 
regulatory  evaluation  for  this  rule, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Parts  107  and 
108 

■  Air  carriers.  Air  Transportation, 
Airlines,  Airplanes  operator  security. 
Aviation  safety.  Security  measures. 
Transportation,  Weapons. 

The  Rule  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  107  and  108  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  107 
and  108)  as  follows: 

PART  107— AIRPORT  SECURITY 

1.  The  authority  citation  for  Part  107 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  5103, 40113, 
40119,  44701-44702, 44706, 44901-44905, 
44907,  44913-44914, 44932, 44935-44936, 
46105. 

2.  In  part  107,  §  107.1  paragraphs 
(b)(3)  though  (b)(5)  are  redesignated  as 
paragraphs  (b)(4)  through  (b)(6),  and 
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new  paragraph  (b)(3)  is  added  to  read  as 
follows: 

§  107.1  Applicability  and  Definitions. 
***** 

(b)*  *  * 

(3)  Escort  means  to  accompany  or 
supervise  an  individual  who  does  not 
have  imescorted  access  authority  to 
areas  restricted  for  security  purposes,  as 
identified  in  the  airport  security 
program,  in  a  manner  sufficient  to  take 
action  should  the  individual  engage  in 
activities  other  than  those  for  which  the 
escorted  access  is  granted.  The 
responsive  actions  can  be  taken  by  the 
escort  or  other  authorized  individual. 
***** 

3.  Part  107  is  amended  by  adding  a 
new  §  107.31  to  read  as  follows: 

S  107.31  Access  Investigation 

(a)  On  or  after  January  31, 1996,  this 
section  applies  to  all  individuals 
seeking  authorization  for,  or  seeking 
authority  to  authorize  others  to  have, 
unescorted  access  privileges  to  the 
security  identification  display  area 
(SIDA)  that  is  identified  in  the  airport 
security  program  as  defined  by  §  107.25. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  airport  operator 
must  ensure  that  no  individual  is 
granted  authorization  for,  or  is  granted 
authority  to  authorize  others  to  have, 
unescorted  access  to  the  area  identified 
in  parapaph  (a)  of  this  section  imless: 

(1)  The  individual  has  satisfactorily 
vmdergone  a  review  covering  the  past  10 
years  of  employment  history  and 
verification  of  the  5  years  preceding  the 
date  the  access  investigation  is  initiated 
as  provided  in  paragraph  (c)  of  this 
section;  and 

(2)  The  results  of  the  access 
investigation  do  not  disclose  that  the 
individual  has  been  convicted  or  fovmd 
not  guilty  by  reason  of  insanity,  in  any 
juri^iction,  during  the  10  years  ending 
on  the  date  of  such  investigation,  of  a 
crime  involving  any  of  the  following 
crimes  enumerated  in  paragraphs 
(b)(2)(i)  through  (xxv)  of  this  section. 
Where  specific  citations  are  Usted,  both 
the  current  citation  and  the  citation  that 
applied  before  the  statutes  are 
recodified  in  1994  are  listed. 

(i)  Forgery  of  certificates,  false  making 
of  aircraft,  and  other  aircraft  registration 
violations,  49  U.S.C.  46306  [formerly  49 
U.S.C.  App.  1472  (b)]; 

(ii)  Interference  with  air  navigation, 

49  U.S.C.  46308,  [formerly  49  U.S.C. 
App  1472  (c)]; 

(iii)  Improper  transportation  of  a 
hazardous  material,  49  U.S.C.  46312, 
[formerly  49  U.S.C.  App  1472(b)(2)]; 

(iv)  Aiitafaft  piracy,  49  U.S.C.  46502, 
[formerly  49  U.S.C.  App  1472(i); 


(v)  Interference  with  flightcrew 
members  or  flight  attendants,  49  U.S.C. 
46504,  [formerly  49  U.S.C.  App  1472(j)]; 

(vi)  Commission  of  certain  crimes' 
aboard  aircraft  in  flight,  49  U.S.C 
46506,  [formerly  49  U.S.C.  App 
1472(k)]; 

(vii)  Carrying  a  weapon  or  explosive 
aboard  an  aircraft,  49  U.S.C.  46505 
[formerly  49  U.S.C.  App  1472(1)]; 

(viii)  Conveying  false  information  and 
thraats,  49  U.S.C.  49  46507  [formerly  49 
U.S.C.  App  1472  (m)]; 

(ix)  Aircraft  piracy  outside  the  special 
aircraft  jurisdiction  of  the  United  States, 
49  U.S.C.  46502(b),  [formerly  49  U.S.C. 
App  1472(n)]; 

(x)  Lighting  violations  involving 
transporting  controlled  substances,  49 
U.S.C.  46315,  [formerly  49  U.S.C.  App 
1472(q)]; 

(xi)  Unlawful  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
established  security  requirements,  49 
U.S.C.  46314,  [formerly  49  U.S.C.  App 
1472(r)]; 

(xii)  riestruction  of  an  aircraft  or 
aircraft  facility,  18  U.S.C.  32; 

(xiii)  Murder; 

(xiv)  Assault  with  intent  to  murder; 

(xv)  Espionage; 

(xvi)  Sedition; 

(xvii)  Kidnapping  or  hostage  taking; 
(xviii)  Treason; 

(xix)  Rape  or  aggravated  sexual  abuse; 

(xx)  Unlawful  possession,  use,  side, 
distribution,  or  manufactiire  of  an 
explosive  or  weapon; 

(xxi)  Extortion; 

(xxii)  Armed  robbery; 

(xxiii)  Distribution  of,  or  intent  to 
distribute,  a  controlled  substance; 

(xxiv)  Felony  arson;  or 
(xxv)  Conspiracy  or  attempt  to 
commit  any  of  the  aforementioned 
criminal  acts. 

(c)  The  access  investigation  must 
include  the  following  steps: 

(1)  The  individual  must  complete  an 
application  form  that  includes: 

(1)  The  individual’s  full  name, 
including  any  aliases  or  nicknames; 

(ii)  The  dates,  names,  phone  numbers, 
and  addresses  of  previous  employers, 
with  explanations  for  any  gaps  in 
employment  of  more  than  12  months, 
during  the  previous  10-year  period; 

(iii)  Notification  that  the  individual 
will  be  subject  to  an  employment 
history  verification  and  possibly  a 
criminal  history  records  check;  and 

(iv)  Any  convictions  during  the 
previous  10-year  period  of  the  crimes 
listed  in  paragraph  (b)(2)  of  this  section. 

(2)  The  identity  of  the  individual 
must  be  verified  through  the 
presentation  of  two  forms  of 
identification,  one  of  which  must  bear 
the  individual’s  photograph. 


(3)  The  information  on  the  most 
recent  5  years  of  employment  history 
required  under  paragraph  (c)(l)(ii)  of 
this  section  must  be  verified  in  writing, 
by  documentation,  by  telephone,  or  in 
person. 

(4)  If  one  or  more  of  the  following 
conditions  exists,  the  access 
investigation  must  not  be  considered 
complete  vmless  it  includes  a  check  of 
the  individual’s  fingerprint-based 
criminal  history  record  maintained  by 
the  Federal  Bureau  of  Investigation 
(FBI).  'The  airport  operator  may  request 
a  check  of  the  individual’s  fingerprint- 
based  criminal  history  record  only  if 
one  or  more  of  the  following  ccmditions 
exists: 

(i)  The  individual  cannot 
satisfactorily  account  for  a  period  of 
imemployment  of  12  months  or  more 
during^e  previous  10-year  period; 

(ii)  The  individual  is  imable  to 
support  statements  made  or  there  are 
significant  inconsistencies  between 
information  provided  on  the  application 
in  response  to  questions  required  by 
paragraph  (c)(l)(ii)  of  this  section  and 
that  obtained  through  the  5-year 
verification  process;  or 

(iii)  Information  becomes  available  to 
the  airport  operator  during  the  access 
investigation  indicating  a  possible 
conviction  for  one  of  the  disqualifying 
crimes. 

(d)  An  airport  operator  may  permit  an 
individual  to  be  imder  escort  as  defined 
in  §  107.1  in  accordance  with  the  airport 
security  program  to  the  areas  identified 
in  paragraph  (a)  of  this  section. 

(e)  Notwithstanding  the  reqviirements 
of  this  section,  an  airport  operator  may 
authorize  the  following  imfividuals  to 
have  imescorted  access  to  the  areas 
identified  in  paragraph  (a)  of  this 
section: 

(1)  Employees  of  the  Federal 
government  or  a  state  or  local 
government  (including  law  enforcement 
officers)  who,  as  a  condition  of 
employment,  have  been  subject  to  an 
employment  investigation; 

(2)  C^w  members  of  foreign  air 
carriers  covered  by  an  alternate  security 
arrangement  in  the  approved  airport 
operator  secinity  program; 

(3)  An  individual  who  has  been 
continuously  employed  in  a  position 
requiring  unescorted  access  by  another 
airport  operator,  airport  tenant  or  air 
carrier;  and 

(4)  An  individual  who  has  access 
authority  to  the  U.S.  Customs  Service 
security  area  of  the  U.S.  aiiport. 

(f)  An  airport  operator  will  be  deemed 
to  be  in  compliance  with  its  obligations 
under  paragraphs  (b)(1)  and  (b)(2)  of  this 
section,  as  applicable,  when  it  accepts 
certification  from: 
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(1)  An  eiir  carrier  subject  to  §  108.33 
of  this  chapter  that  the  air  carrier  has 
complied  with  §  108.33  (a)(1)  and  (a)(2) 
for  its  employees  and  contractors;  and 

(2)  An  airport  tenant  other  than  a  U.S. 
air  carrier  that  the  tenant  has  complied 
with  paragraph  (b)(1)  of  this  section  for 
its  employees. 

(g)  The  airport  operator  must 
designate  the  airport  security 
coordinator  to  be  responsible  for: 

(1)  Reviewing  and  controlling  the 
results  of  the  access  investigation;  and 

(2)  Serving  as  the  contact  to  receive 
notification  firom  an  individual  applying 
for  imescorted  access  of  his  or  her  intent 
to  seek  correction  of  his  or  her  criminal 
history  record  with  the  FBI. 

(h)  Prior  to  commencing  the  criminal 
history  records  check,  the  airport 
operator  must  notify  the  affected 
individuals. 

(i)  The  airport  operator  must  collect 
and  process  fingerprints  in  the 
following  manner: 

(1)  One  set  of  legible  and  classifiable 
fingerprints  must  be  recorded  on 
fingerprint  cards  approved  by  the  FBI 
for  this  purpose; 

(2)  The  fingerprints  must  be  obtained 
from  the  individual  imder  direct 
observation  by  the  airport  operator; 

(3)  The  identity  of  the  individual 
must  be  verified  at  the  time  fingerprints 
are  obtained.  The  individual  must 
present  two  forms  of  identification 
media,  one  of  which  must  bear  his  or 
her  photograph; 

(4)  The  fingerprint  card  must  be 
forwarded  to  Federal  Aviation 
Administration,  800  Independence 
Ave.,  S.W.,  Washington,  D.C.  20591 
(ATTTJ:  ACC3-310,  Access  Processing); 
and 

(5)  Fees  for  the  processing  of  the 
criminal  checks  are  due  upon 
application.  Airport  operators  shall 
submit  payment  through  corporate 
check,  cashier’s  check  or  money  order 
made  payable  to  “U.S.  FAA,”  at  the  rate 
of  $24.00  for  each  fingerprint  card. 
Combined  payment  for  multiple 
applications  is  acceptable. 

(j)  In  conducting  the  criminal  history 
records  check  required  by  this  section, 
the  airport  operator  must  ascertain 
information  on  arrests  for  the  crimes 
Usted  in  paragraph  (b)(2)  of  this  section 
for  which  no  disposition  has  been 
recorded  to  make  a  determination  of  the 
outcome  of  the  arrest. 

(kl  The  airport  operator  must: 

(1)  At  the  time  the  fingerprints  are 
taken,  notify  the  individual  that  a  copy 
of  any  criminal  history  record  received 
from  the  FBI  will  be  made  available  if 
requested  in  writing. 

(2)  Prior  to  making  a  final  decision  to 
deny  authorization  for  unescorted 


access,  advise  the  individual  that  the 
FBI  criminal  history  record  discloses 
information  that  would  disqualify  him 
or  her  from  unescorted  access 
authorization  and  provide  each  affected 
individual  with  a  copy  of  his  or  her  FBI 
record  if  it  has  been  requested.  The 
individual  may  contact  the  local 
jurisdiction  responsible  for  the 
information  and  the  FBI  to  complete  or 
correct  the  information  contained  in  the 
record  before  any  final  access  decision 
is  made,  subject  to  the  following 
conditions: 

(i)  Within  30  days  after  being  advised 
that  the  FBI  criminal  history  record 
discloses  disqualifying  information,  the 
individual  must  notify  the  airport 
operator,  in  writing,  of  his  or  her  intent 
to  correct  any  information  believed  to  be 
inaccurate.  If  no  notification  is  received 
within  30  days,  the  airport  operator  may 
make  a  final  access  decision. 

(ii)  Upon  notification  by  the 
individual  that  a  record  has  been 
corrected,  the  airport  operator  must 
obtain  a  copy  of  the  revised  FBI  record 
prior  to  making  a  final  access  decision. 

(3)  Notify  an  individual  that  a  final 
decision  has  been  made  to  grant  or  deny 
authorization  for  unescorted  access. 

(l)  Any  individual  authorized  to  have 
unescorted  access  privilege  to  the  areas 
identified  in  paragraph  (a)  of  this 
section  who  is  subsequently  convicted 
of  any  of  the  crimes  fisted  in  paragraph 
(b)(2)  of  this  section  must  report  the 
conviction  and  surrender  the  SIDA 
identification  mediiun  within  24  hours 
to  the  issuer. 

(m)  Criminal  history  record 
information  provided  by  the  FBI  must 
be  used  solely  for  the  purposes  of  this 
section,  and  no  person  shall  disseminate 
the  results  of  a  criminal  history  records 
check  to  anyone  other  than: 

(1)  The  individual  to  whom  the  reicord 
pertains  or  that  individual’s  authorized 
representative; 

(2)  The  airport  operator;  or 

(3)  Others  designated  by  the 
Administrator. 

(n)  The  airport  must  maintain  a 
written  record  for  each  individual  imtil 
180  days  after  the  termination  of  the 
individual’s  authority  for  xmescorted 
access.  The  records  for  each  individual 
subject  to: 

(1)  The  access  investigation  must 
include:  the  application,  the 
employment  verification  information 
obtained  by  the  employer,  the  names  of 
those  from  whom  the  employment 
verification  information  was  obtained, 
the  date  the  contact  was  made,  or 
certification  of  same  from  air  carriers  or 
airport  tenants,  and  any  other 
information  as  required  by  the  Assistant 


Administrator  for  Civil  Aviation 
Security,  emd 

(2)  A  criminal  history  records  check 
must  include  the  results  of  the  records 
check,  or  a  certification  by  the  airport 
operator  or  air  carrier  that  the  check  was 
completed  and  did  not  uncover  a 
disqualifying  conviction.  These  records 
must  be  maintained  in  a  manner  that 
protects  the  confidentiality  of  the 
employee,  which  is  acceptable  to  the 
Assistant  Administrator  for  Civil 
Aviation  Security. 

PART  108— AIRPLANE  OPERATOR 
SECURITY 

4.  The  authority  citation  for  Part  108 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101,  40102, 
40113,  40119, 44701-44713, 44901-44915, 
44931-44937,  46105. 

5.  Part  108  is  amended  by  adding  a 
new  §  108.33  to  read  as  follows: 

§  108.33  Access  Investigation. 

(a)  On  or  after  January  31, 1996  for  ' 
each  employee  or  contractor  employee 
covered  under  a  certification  made  to  an 
airport  operator  pursuant  to  §  107.31(f) 
of  this  chapter,  the  certificate  holder 
must  ensure  that: 

(1)  The  individual  has  satisfactorily 
undergone  an  employment  history 
review  covering  the  past  10  years  and 
verification  of  the  5  years  preceding  the 
date  the  access  investigation  is  initiated 
as  provided  in  paragraph  (b)  of  this 
section;  and 

(2)  The  results  of  the  access 
investigation  do  not  disclose  that  the 
individual  has  been  convicted  or  foimd 
not  guilty  by  reason  of  insanity,  in  any 
juri^ction,  during  the  10  years  ending 
on  the  date  of  such  investigation,  of  a 
crime  involving  any  of  the  following 
crimes  enumerated  in  paragraphs  (b)(2) 
(i)  through  (xxv)  of  this  section.  Where 
specific  citations  are  fisted,  both  the 
current  citation  and  the  citation  that 
applied  before  the  statutes  are 
recodified  in  1994  are  fisted. 

(i)  Forgery  of  certificates,  false 
marking  of  aircraft,  and  other  aircraft 
registration  violation,  49  U.S.C.  46306 
[formerly  49  U.S.C.  App.  1472^)]; 

(ii)  Interference  with  air  navigation, 

49  U.S.C.  46308,  [formerly  49  U.S.C. 
App  1472(c)]; 

(iii)  Improper  transportation  of  a 
hazardous  material,  49  U.S.C.  46312, 
[formerly  49  U.S.C.  App  1472(b)(2)]; 

(iv)  Aircraft  piracy,  49  U.S.C.  46502, 
[formerly  49  U.S.C.  App  1472(i)]; 

(v)  Interference  with  flightcrew 
members  or  flight  attendants,  49  U.S.C. 
46504,  [formerly  49  U.S.C.  App  1472(j)]; 

(vi)  Commission  of  certain  crimes 
aboard  aircraft  in  flight,  49  U.S.C. 
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46506,  [formerly  49  U.S.C.  App 
1472(k)]; 

(vii)  Qirrying  a  weapon  or  explosive 
aboard  aird^,  49  U.S.C.  46505 
[formerly  49  U.S.C.  App  1472(1)]; 

(viii)  Conveying  false  information  and 
threats,  49  U.S.C.  49  46507  [formerly  49 
U.S.C.  App  1472(m)]; 

(ix)  Aircraft  piracy  outside  the  special 
aircraft  jurisdiction  of  the  United  States, 
49  U.S.C.  46502(b),  [formerly  49  U.S.C. 
App  1472(n)]; 

(x)  Lighting  violations  in  coimection 
with  transportation  of  controlled 
substances,  49-U.S.C.  46315,  [formerly 
49  U.S.C.  App  1472(q)]; 

(xi)  Unlawml  entry  into  an  aircraft  or 
airport  area  that  serves  air  carriers  or 
foreign  air  carriers  contrary  to 
established  security  requirements,  49 
U.S.C.  46314,  [formerly  49  U.S.C.  App 
1472(r)]; 

(xii)  Destruction  of  an  aircraft  or 
aircraft  facility,  18  U.S.C.  32; 

(xiii)  Murder; 

(xiv)  Assault  with  intent  to  murder; 

(xv)  Espionage; 

(xvi)  Sedition; 

(xvii)  Kidnapping  or  hostage  taking; 

(xviii)  Treason; 

(xix)  Rape  or  aggravated  sexual  abuse; 

(xx)  Unlawful  possession,  use,  sale, 
distribution,  or  manufacture  of  an 
explosive  or  weapon; 

(xxi)  Extortion; 

(xxii)  Armed  robbery; 

(xxiii)  Distribution  of,  or  intent  to 
distribute,  a  controlled  substance; 

(xxiv)  Felony  arson;  or 

(xxv)  Conspiracy  or  attempt  to 
commit  any  of  the  aforementioned 
criminal  acts. 

(b)  The  access  investigation  must 
include  the  following  steps: 

(1)  The  individual  must  complete  an 
application  form  that  includes: 

(1)  The  individual’s  full  name, 
including  any  aliases  or  nicknames; 

(ii)  The  dates,  names,  phone  numbers, 
and  addresses  of  previous  employers, 
with  explanations  for  any  gaps  in 
employment  of  more  than  12  months, 
during  the  previous  10-year  period; 

(iii)  Notification  that  the  individual 
will  be  subject  to  an  employment 
history  verification  and  possibly  a 
criminal  history  records  check;  and 

(iv)  Any  convictions  during  the 
previous  10-year  period  for  the  crimes 
listed  in  paragraph  (a)(2)  of  this  section. 

(2)  The  identity  of  the  individual 
must  be  verified  through  the 
presentation  of  two  forms  of 
identification,  one  of  which  must  bear 
the  individual’s  photograph. 

(3)  The  information  on  the  most 
recent  5  years  of  employment  history 
required  imder  paragraph  (b)(l)(ii)  of 
this  section  must  be  verified  in  writing. 


by  docun  entation,  by  telephone,  or  in 
person. 

(4)  If  one  or  more  of  the  following 
conditions  exists,  the  access 
investigation  must  not  be  considered 
complete  unless  it  includes  a  check  of 
the  individual’s  fingerprint-based 
criminal  history  record  maintained  by 
the  Federal  Bureau  of  Investigation 
(FBI).  The  airport  operator  may  request 
a  check  of  the  individual’s  fingerprint- 
based  criminal  history  record  only  if 
one  or  more  of  the  following  conditions 
exists: 

(i)  The  individual  caimot 
satisfactorily  accoxmt  for  a  period  of 
unemployment  of  12  months  or  more 
during  the  previous  10-year  period; 

(ii)  The  individual  is  imable  to 
support  statements  made  or  there  are 
significant  inconsistencies  between 
information  provided  on  the  application 
in  response  to  questions  required  by 
paragraph  (b)(l)(ii)  of  this  section  and 
that  which  is  obtained  through  the  5- 
year  verification  process;  or 

(iii)  Information  becomes  available  to 
the  certificate  holder  during  the  access 
investigation  indicating  a  possible 
conviction  for  one  of  the  disqualifying 
crimes. 

(c)  The  certificate  holder  must 
designate  an  individual  to  be 
responsible  for: 

(1)  Reviewing  and  controlling  the 
results  of  the  access  investigation;  and 

(2)  Serving  as  the  contact  to  receive 
notification  from  an  individual  applying 
for  luiescorted  access  of  his  or  her  intent 
to  seek  correction  of  his  or  her  criminal 
history  record  with  the  FBI. 

(d)  Prior  to  commencing  the  criminal 
history  records  check,  the  certificate 
holder  must  notify  the  affected 
individuals. 

(e)  The  certificate  holder  must  collect 
and  process  fingerprints  in  the 
following  maimer: 

(1)  One  set  of  legible  and  classifiable 
fingerprints  must  be  recorded  on 
fingerprint  cards  approved  by  the  FBI; 

(2)  The  fingerprints  must  be  obtained 
from  the  individual  imder  direct 
observation  by  the  certificate  holder; 

(3)  The  identity  of  the  individual 
must  be  verified  at  the  time  fingerprints 
are  obtained.  The  individual  must 
present  two  forms  of  identification 
media,  one  of  which  must  bear  his  or 
her  photograph;  and 

(4)  The  fingerprint  card  must  be 
forwarded  to  Federal  Aviation 
Administration,  800  Independence  Ave, 
S.W.,  Washington,  D.C.  20591  (ATTN: 
ACO-310,  Access  Processing)  and 

(5)  Fees  for  the  processing  of  the 
criminal  checks  are  due  upon 
application.  Air  carriers  shall  submit 
payment  through  corporate  check. 


cashier’s  check  or  money  order  made 
payable  to  “U.S.  FAA,”  at  the  rate  of 
$24.00  for  each  fingerprint  card. 
Combined  payment  for  multiple 
applications  is  acceptable. 

(f)  In  conducting  the  criminal  history 
records  check  required  by  this  section, 
the  certificate  holder  must  investigate 
arrest  information  for  the  crimes  listed 
in  paragraph  (a)(2)  of  this  section  for 
wlrich  no  disposition  has  been  recorded 
to  make  a  determination  of  the  outcome 
of  the  arrest. 

(g)  The  certificate  holder  must: 

(1)  At  the  time  the  fingerprints  are 
taken,  notify  the  individual  that  a  copy 
of  the  criminal  history  record  received 
from  the  FBI  will  be  made  available  if 
requested  in  writing. 

(2)  Prior  to  making  a  final  decision  to 
deny  authorization  for  unescorted 
access,  advise  the  individual  that  the 
FBI  criminal  history  record  discloses 
information  that  would  disqualify  him 
or  her  from  imescorted  access 
authorization  and  provide  each  affected 
individual  with  a  copy  of  his  or  her  FBI 
record.  The  in'dividual  may  contact  the 
local  jurisdiction  responsible  for  the 
information  and  the  FBI  to  complete  or 
correct  the  information  contedned  in  the 
record  before  any  final  access  decision 
is  made,  subject  to  the  following 
conditions: 

(i)  Within  30  days  after  being  advised 
that  the  criminal  history  record  received 
from  the  FBI  discloses  disqualifying 
information,  the  individual  must  notify 
the  certificate  holder,  in  writing,  of  his 
or  her  intent  to  correct  any  information 
believed  to  be  inaccurate.  If  no 
notification  is  received  within  30  days, 
the  certificate  holder  may  make  a  final 
access  decision. 

(ii)  Upon  notification  by  the 
individual  that  the  record  has  been 
corrected,  the  certificate  holder  must 
obtain  a  copy  of  the  revised  record  from 
the  FBI  prior  to  making  a  final  access 
decision. 

(3)  Notify  an  individual  that  a  final 
decision  has  been  made  to  grant  or  deny 
authority  for  imescorted  access. 

(h)  Any  individual  authorized  to  have 
unescorted  access  privilege  to  areas 
identified  in  §  107.31(a)  of  this  chapter, 
who  is  subsequently  convicted  of  any  of 
the  crimes  listed  in  paragraph  (a)(2)  of 
this  section,  must  report  the  conviction 
and  surrender  the  SfilA  identification 
medium  ivithin  24  hours  to  the  issuer. 

(i)  Criminal  history  record 
information  provided  by  the  FBI  must 
be  used  solely  for  the  purposes  of  this 
section,  and  no  person  shall  disseminate 
the  results  of  a  criminal  history  records 
check  to  anyone  other  than: 
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(1)  The  individual  to  whom  the  record 
pertains  or  that  individual’s  authorized 
representative; 

(2)  The  certificate  holder;  or 

(3)  Others  designated  by  the 
Administrator. 

(j)  The  certificate  holder  must 
maintain  a  written  record  that  the 
investigation  was  conducted  for  the 
individual  imtil  180  days  after  the 
termination  of  the  individual’s  authority 
for  imescorted  access.  The  record  for 
individuals  subject  to: 


(1)  The  access  investigation  must 
include  the  application,  the 
employment  verification  information 
obtained  by  the  employer,  the  names  of 
those  hum  whom  the  employment 
verification  information  was  obtained, 
the  date  the  contact  was  made,  zmd  any  ' 
other  information  as  required  by  the 
Assistant  Administrator  for  Civil 
Aviation  Secimty,  and 

(2)  A  criminal  history  records  check 
must  include  the  results  of  the  records 
check  or  certification  by  the  air  carrier 


that  a  check  was  completed  and  did  not 
uncover  a  disqualifying  conviction. 
These  records  must  be  maintained  in  a 
manner  that  protects  the  confidentiality 
of  the  employee,  which  is  acceptable  to 
the  Assistant  Administrator  for  Civil 
Aviation  Security. 

Issued  in  Washington,  DC,  on  September 
26, 1995. 

David  R.  Hinson, 

Administrator. 

[FR  Doc.  95-24546  Filed  9-28-95;  3:10  pm] 
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Title  3 —  Executive  Order  12974  of  September  29,  1995 

The  President  Continuance  of  Certain  Federal  Advisory  Conunittees 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.),  it 
is  hereby  ordered  as  follows: 

Section  1.  Each  advisory  committee  listed  below  is  continued  until  September 
30, 1997. 

(a)  Committee  for  the  Preservation  of  the  White  House;  Executive  Order 
No.  11145,  as  amended  (Department  of  the  Interior). 

(b)  Federal  Advisory  Council  on  Occupational  Safety  and  Health;  Executive 
Order  No.  12196,  as  amended  (Department  of  Labor). 

(c)  National  Partnership  Council;  Executive  Order  No.  12871  (Office  of 
Personnel  Management). 

(d)  President’s  Advisory  Commission  on  Educational  Excellence  for  His¬ 
panic  Americans;  Executive  Order  No.  12900  (Department  of  Education). 

(e)  President’s  Board  of  Advisors  on  Historically  Black  Colleges  and  Univer¬ 
sities;  Executive  Order  No.  12876  (Department  of  Education). 

(f)  President’s  Commission  on  White  House  Fellowships;  Executive  Order 
No.  11183,  as  amended  (Office  of  Personnel  Management). 

(g)  President’s  Committee  of  Advisors  on  Science  and  Technology;  Execu¬ 
tive  Order  No.  12882,  as  amended  (Office  of  Science  and  Technology  Policy). 

(h)  President’s  Committee  on  the  Arts  and  the  Humanities;  Executive 
Order  No.  12367,  as  amended  (National  Endowment  for  the  Arts). 

(i)  President’s  Committee  on  the  International  Labor  Organizatio  i;  Execu¬ 
tive  Order  No.  12216,  as  amended  (Department  of  Labor). 

(j)  President’s  Committee  on  Mental  Retardation;  Executive  Order  No. 
11776,  as  amended  (Department  of  Health  and  Human  Services). 

(k)  President’s  Committee  on  the  National  Medal  of  Science;  Executive 
Order  No.  11287,  as  amended  (National  Science  Foundation). 

(l)  President’s  Council  on  Physical  Fitness  and  Sports;  Executive  Order 
No.  12345,  as  amended  (Department  of  Health  and  Human  Services). 

(m)  President’s  Export  Council;  Executive  Order  No.  12131,  as  amended 
(Department  of  Commerce). 

(n)  President’s  National  Security  Telecommunications  Advisory  Conunittee; 
Executive  Order  No.  12382,  as  amended  (Department  of  Defense). 

(o)  Trade  and  Environment  Policy  Advisory  Committee;  Executive  Order 
No.  12905  (Office  of  the  United  States  Trade  Representative). 

Sec.  2.  Notwithstanding  the  provisions  of  any  other  Executive  order,  the 
functions  of  the  President  under  the  Federal  Advisory  Committee  Act  that 
are  applicable  to  the  committees  listed  in  section  1  of  this  order,  except 
that  of  reporting  annually  to  the  Congress,  shall  be  performed  by  the  head 
of  the  department  or  agency  designated  after  each  committee,  in  accordance 
with  the  guidelines  and  procedures  established  by  the  Administrator  of 
General  Services. 
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Sec.  3.  The  following  Executive  orders  or  sections  thereof,  which  established 
committees  that  have  terminated  or  whose  work  is  completed,  are  revoked: 

(a)  Executive  Order  No.  12878,  as  amended  by  Executive  Order  Nos. 
12887  and  12912,  establishing  the  Bipartisan  Commission  on  Entitlement 
Reform;  and 

(b)  That  portion  of  section  2  of  Executive  Order  No.  12844  that  established 
the  Federal  Fleet  Conversion  Task  Force. 

Sec.  4.  Executive  Order  No.  12869  is  superseded. 

Sec.  5.  This  order  shall  be  e^ctive  September  30, 1995. 


THE  WHITE  HOUSE, 
September  29,  1995. 
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